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REPORTS,  &c. 


WEST    CIRCUIT. 

STIRLING. 

Autumn  1848. 

Judges — Lords  Moncbeiff  and  Oqgkbubn. 

Hbb  Majesty's  Adtooatb — Deoi  A.D. 

AGAINST 

John  Patbbbon  and  David  Bitchib — Grahame. 

INDIGT1I.ENT — Locus — Yabiance. — Held  that  there  is  no  land  in 
Seotlauid  truly  extra-parochial,  and  that  in  the  case  of  a  pecnliar 
jurisdiction  it  is  sufficient  to  libel  the  offence  alternatively,  as  having 
been  committed  within  one  or  other  of  the  adjacent  parishes. 
Question,  whether  it  is  a  fatal  objection  when  a  wrong  parish  is 
named  in  the  libel,  if  it  be  shewn  in  proof,  that  the  locus  mentioned 
is  situate  in  another  parish. 

John  Paterson  and  David  Ritchie  were  charged  j^^  p^. 
with  Robbery ;  as  also  Assault ;  as  also  with  Theft :        ^^J^^^f""^ 

Ritchie. 

In  so  far  as  (1.),  on  the  10th  day  of  March  1848,  or  on  one  or    Stirling. 

other  of  the  days  of  that  month,  or  of  February  immediately  preceding,     Sept.  7. 

or  of  April  immediately  following,  on  or  near  the  public  road  leading !_ 

&om  Stirling  to  Dumbarton,  and  at  or  near  a  part  of  the  said  public  ^^^^^y* 
road  situated  in  the  parish  of  Saint  Ninians,  or  parish  of  Stirling,  and 
county  of  Stirling,  and  about  one  hundred  and  fifty  yards,  or  thereby, 
east  from  the  bye-road  leading  from  the  said  public  road  to  the  King's 
Park  Quarry,  or  at  or  near  some  other  part  of  the  said  public  road 
situated  in  the  said  parishes,  or  one  or  other  of  them,  to  the  prosecutor 
unknown,  you  the  said  John  Paterson  and  Darid  Ritchie  did,  both  and 
each,  or  one  or  other  of  you,  wickedly  and  feloniously,  attack  and  as- 
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No.  1.     sault  John  JohnstoDe,  a  shoemaker,  then  and  now  or  lately  residing 
tera^  and  ^*  ^'  ^®^^  Touch,  in  the  parish  of  Saint  Ninians,  and  county  aforesaid, 
David      and  did  seize  hold  of  him  by  the  shoulders,  and  did  kick  him  upon  or 
^^^'^*   near  the  feet  and  legs,  and  did  thereby,  or  otherwise,  bring  him  down 
StirliDg.     upon  his  back  to  the  ground,  and  did  lie  above  him,  and  did  place  your 
1848 '      b^^d  or  hands  upon  his  mouth,  and  did  rifle  his  pockets ;  and  you  did, 
p^,.  —  both  and  each,  or  one  or  other  of  you,  then  and  there,  wickedly  and 
feloniously,  and  by  force  and  violence,  take  from  his  pockets  or  person, 
and  did  rob  him  of,  a  halfpenny  copper  piece,  the  property,  or  in  the 
lawful  possession,  of  the  said  John  Johnstone :  Likeas  (2.)  on  the 
14th  day  of  April  1848,  or  on  one  or  other  of  the  days  of  that  month, 
or  of  March  immediately  preceding,  or  of  May  immediately  following, 
on  or  near  the  public  road  leading  between  Stirling  and  Callander, 
and  at  or  near  a  part  of  the  said  road  situated  in  the  parish  of  Saint 
Ninians,  and  county  aforesaid,  and  one  hundred  and  sixty-eight  yards 
or  thereby  to  the  eastward  of  Kildean  Toll-Bar,  in  the  parish  of  Saint 
Ninians,  and  county  aforesaid,  now  or  lately  occupied  by  John  John- 
ston, toll-keeper,  now  or  lately  residing  there,  or  at  or  near  some  other 
part  of  the  said  public  road  situated  in  the  said  parish  and  county,  to 
the  prosecutor  unknown,  you   the   said  John  Paterson  and  David 
Ritchie  did,  both  and  each,  or  one  or  other  of  yon,  wickedly  and  felo- 
niously, attack  and  assault  Thomas  Bilsland,  a  brick- moulder,  then 
and  now  or  lately  residing  in  or  near  Cowan  Street,  in  or  near  Stirling, 
and  did,  with  your  fist  or  fists,  strike  him  a  blow  or  blows  on  or  near 
his  face,  and  did  thro'w  or  force  him  down  upon  his  face  to  the  ground, 
and  did  repeately  strike  him  on  or  near  the  back  part  of  his  head  while 
he  was  lying  on  the  ground,  and  did  seize  him  by  the  neck  or  throat, 
and  endeavonr  to  choke  him,  and  did  thrust  your  hand  or  hands,  or 
part  thereof,  into  his  mouth,  and  did  tear  open  his  coat  or  great-coat, 
and  did  search  one  or  more  of  his  pockets,  and  did  otherwise  maltreat 
and  abuse  him ;  and  all  this,  both  and  each,  or  one  or  other  of  yon, 
did,  with  intent  to  rob  the  said  Thomas  Bilsland :  Likbas  (3.)  on  the 
night  of  the  14th,  or  morning  of  the  15th,  day  of  April  1848,  or  on 
one  or  other  of  the  days  of  that  month,  or  of  March  immediately  pre- 
ceding, or  of  May  immediately  following,  on  or  near  Broad  Street  of 
Stirling,  and  at  or  near  that  part  of  said  street  which  is  in  front  of,  or 
near  to,  the  shop  in  said  street  then  and  now  or  lately  occupied  by 
William  Peddle,  then  and  now  or  lately  bookseller  there,  you  the  said 
David  Ritchie  did,  wickedly  and  feloniously,  attack  and  assault  Mar- 
garet Clark,  then  or  lately  residing  with  James  Roberts,  in  or  near 
Jail  Wynd  of  Stirling,  and  now  or  lately  residing  in  or  near  High 
Street  of  Linlithgow,  with  her  father,  James  Clark,  shoemaker,  and  did 
throw  or  force  her  down  upon  her  back  on  the  ground,  and  did  forcibly 
thrust  your  hand  into  the  breast  or  front  part  of  her  dress ;  and  you 
the  said  David  Ritchie  did,  then  and  there,  wickedly  and  feloniously, 
and  by  force  and  violence,  take  from  her  person,  and  did  rob  her  of, 
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a  small  bag  or  purse,  sevenpence  sterling,  or  thereby,  Id  silver  monej.     No.  1. 
and  foorpenoe  sterling,  or  thereby,  in  copper  money,  the  property,  or  ^^^  ^^\ 
in  the  lawful  possession,  of  the  said  Margaret  Clark  :    Or  otherwise,     David 
time  and  place  last  above  libelled,  you  the  said  David  Ritchie  did,    ^^^*"®' 
wickedly  and  feloniously,  steal  and  theftnously  away  take  from,  or    Stapling, 
from  near  the  person  of  the  said  Margaret  Clark,  the  aforesaid  bag  or      1849/ ' 
purse,  sevenpence  sterling,  or  thereby,  in  silver  money,  and  fourpence  ^^^^^' 
sterling,  or  thereby,  in  copper  money,  the  property,  or  in  the  lawful 
possession,  of  the  said  Margaret  Clark. 

In  the  course  of  the  trial,  it  appeared  that  the  loais 
stated  in  the  libel,  was  situated  neither  in  the  parish 
of  St  Ninians,  nor  in  that  of  Stirling,  but  within  the 
extra-parochial  jurisdiction  or  district  of  the  constabulary 
of  Stirling  Castle. 

In  respect  of  the  second  charge,  it  appeared  that  the 
kcusy  although  correctly  described  otherwise,  was  situate 
not  in  the  parish  of  St  Ninians,  but  in  that  of  Stirling. 

Grahame  for  the  pannels,  in  addressing  the  Jury, 
argued  in  respect  of  the  first  and  second  charges,  there 
was  a  misdescription  of  the  locus  in  the  indictment.  He 
admitted  that  it  would  have  been  unnecessary  for  the 
prosecutor  to  have  named  the  parish,  but  contended,  that 
where  a  parish  was  mentioned,  it  was  a  fatal  objection 
if  it  was  shewn  in  proof  that  the  loctis  set  forth  was  not 
within  its  boimdaries.  Alison,  vol.  ii.  p.  262-3,  and  cases 
there  cited,  particularly  those  of  Peter  Gordon,  Perth, 
Sept  28.  1812,  JRobert  Henning,  Aberdeen,  Sept.  1821, 
and  Thomas  M^Pherson,  Inverness,  Spring  1824. 

Lord  Monceeiff  charged  the  Jury,  that,  in  point  of 
law,  there  was  no  land  in  Scotland  that  was  extra-paro- 
chial. All  land  whatever  was  situated  in  some  parish, 
Ross  V.  Earl  of  Haddington,  3  Shaw,  115  (N.  E.  76),  and 
therefore  in  describing  the  hcus  of  the  first  robbery  as 
in  the  parish  of  St  Ninians  or  parish  of  Stirling,  he  had 
^ven  the  correct  description,  and  there  were  no  grounds 
for  sustaining  the  objection  stated  to  that  charge.  In 
regard  to  the  argument  maintained  relative  to  the  second 
charge,  the  Jury  would  judge  whether  the  evidence  sup- 
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jokS'pi-  P^'^^  *^®  pannel's  contention,  that  the  crime,  if  com- 

tereonand  mittcd  by  the  pannel,  of  which  they  would  also  judge, 

Ritchie,    was  perpetrated  at  a  spot  in  Stirling  parish,  instead  of 

Stirling.  St  Ninians,  as  libelled.     As  to  the  law  which  had  been 

1848.''  quoted,  he  had  long  been  of  opinion  that  it  was  errone- 

Robbery.  ous,  and  it  was  seriously  doubted  by  some  of  the  most 

eminent  lawyers  at  the  time  when  the  leading  cases 

were  decided.     It  would  be  best  for  the  Jury  to  return 

a  verdict  with  a  special  finding  relative  to  this  point. 

The  Jury  returned  the  following  verdict : — *  The  Jury 

*  imanimously  find  both  the  pannels  guilty  as  libelled, 

*  of  the  charges  of  robbery  under  the  first  and  third 

*  charges  in  the  indictment,  and  of  the  assault  with  in- 
'  tent  to  rob  in  the  second  charge,  and  are  satisfied  as 

*  to  the  accuracy  of  the  loctis  mentioned  in  the  indict- 

*  ment  where  the  second  charge  was  committed,  but  are 

*  not  prepared  to  say  in  what  parish.' 

Whereupon  it  was  objected,  that  this  amounted  to  a 
verdict  of  acquittal  on  the  second  charge,  and  the  Advo- 
cate-Depute declined  to  move  for  sentence  on  that  part 
of  the  case,  confining  himself  to  the  first  charge. 

LoiUD  MoNCREiFF  Said,  he  would  have  certified  the 
point  had  the  Public  Prosecutor  moved  for  sentence. 
He  was  not  now  required  to  do  so,  but  he  would  inti- 
mate that  his  own  opinion  was  contrary  to  the  view 
taken  by  Mr  Alison,  and  pressed  by  the  pannels'  counsel. 

In  respect  of  which  verdict  of  assize,  so  far  as  regard- 
ed the  first  and  third  charges,  the  pannels  were  sen- 
tenced to  be  transported  for  the  period  of  ten  years. 
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GLASGOW. 


Judges — Lords  Moncreiff  and  Cockburn.  Sept  23. 

1848. 

Her  Majesty's  Advocate — Deat  A,D. 


▲GAINST 

Dennis  Connob  and  Edward  Morrison. —  W.  H,  ThoPMon, 

Rape — Locus — Insufficient  description. — QaeBtion,  1st,  Whether, 
in  the  particular  circamstanoes,  the  loetu,  where  a  rape  was  said  to 
have  been  committed,  was  described  with  sufficient  accuracy. 
2d,  Whether  the  description  of  the  party  said  to  have  been  injured 
was  not  too  vague. 

Dennis  Connor  and  Edward  Morrison  were  charged    No.  2. 
with  Rape ;  as  also,  Assault,  committed  with  Intent  to  conno^d 
Ravish,  and  to  the  effusion  of  blood  and  injury  of  the  i^^^ 

Sept.  23. 
1848 
In  so  far  as  (1.),  on  the  25th  day  of  August  1*848,  or  on  one  or 


other  of  the  days  of  that  month,  or  of  July  immediately  preceeding,  on  ^^wdt 
or  near  the  public  or  parish  road  commonly  called  or  known  by  the 
name  of  the  Craig  Road,  leading  from  the  farm-steading  of  the  lands 
or  farm  of  South  Medrox,  in  the  parish  of  New  Monkland  aforesaid, 
then  and  now  or  lately  occupied  by  William  McLean  senior,  then  and 
now  or  lately  residing  there,  to  or  in  the  direction  of  Cumbernauld,  in 
the  parish  of  Cumbernauld,  and  county  of  Dumbarton,  and  at  or  near 
a  part  of  the  said  road  situated  in  the  parish  of  New  Monkland  afore- 
said, which  is  distant  246  yards,  or  thereby,  from  the  farm -offices  of 
South  Medrox  aforesaid,  or  at  or  near  a  gate  or  entrance  into  a  park 
or  field  upon  the  lands  or  farm  of  South  Medrox  aforesaid,  commonly 
called  the  Kilknowe  Park,  situated  in  the  parish  of  New  Monkland 
aforesaid,  or  at  or  near  some  other  part  of  the  said  road,  or  of  the  said 
lands  or  farm,  situated  in  the  parish  of  New  Monkland  aforesaid,  to 
the  prosecutor  unknown,  you  the  said  Dennis  Connor  did,  wickedly 
and  feloniously,  attack  and  assault  Mary  Houston,  then  and  now  or 
lately  servant  to,  and  residing  with,  the  said  James  McLean  senior, 
^d  did  seize  hold  of  her,  and  did,  with  a  stick,  or  with  some  other 
weapon  to  the  prosecutor  unknown,  strike  her  two  more  blows  on  or 
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No.  2.     near  her  breast  and  stomacb,  or  other  part  or  parts  of  her  person,  and 

Connorand  ^^^  P'**  ^^^^  ^*°*^  under  her  petticoats,  and  upon  her  naked  person, 

Edward    and  did  seize  her  by  the  throat  to  prevent  her  crying  for  assistance, 

Momaon.  ^^^  j| j  throw  or  force  her  down  to  the  ground ;  and  the  said  Mary 

Glasgow.   Houston  having  succeeded  in  rising  from  the  ground,  yon  the  said 

1848.      Deunis  Connor  did  drag  or  pull  her  some  short  distance,  and  did  again 

— 2  tbrow  or  force  her  down  to  the  ground,  and  did  grasp  her  by  the  throat 

Assault  in  order  to  stifle  her  cries,  and  did  raise  her  petticoats,  and  did  lie 
upon  her,  and  did  have  carnal  knowledge  of  her  person,  forcibly  and 
against  her  will,  and  did  ravish  her  :  Ok  otherwise,  time  and  place 
last  above  libelled,  you  the  said  Dennis  Connor  did  wickedly  attack 
and  assault  the  said  Mary  Houston,  and  did  seize  hold  of  her,  and  did, 
with  a  stick,  or  with  some  other  weapon  to  the  prosecutor  unknown, 
strike  her  two  or  more  blows  on  or  near  her  breast  and  stomach,  or 
other  part  or  parts  of  her  person,  and  did  put  your  hand  under  her 
petticoats,  and  upon  her  naked  person,  and  did  seize  her  by  the  throat 
to  prevent  her  crying  for  assistance,  and  did  throw  or  force  her  down 
to  the  ground ;  and  the  said  Maiy  Honston  having  succeeded  in  rising 
from  the  ground,  you  the  said  Dennis  Connor  did  drag  or  pull  her  some 
short  distance,  and  did  again  throw  or  force  her  down  to  the  ground, 
and  did  grasp  her  by  the  throat  to  stifle  her  cries,  and  did  raise  her 
petticoats,  and  did  lie  upon  her,  and  did  attempt  to  have  carnal  know- 
ledge of  her  person,  forcibly  and  against  her  will ;  and  this  you  the 
sud  Dennis  Connor  did,  with  intent  to  ravish  the  said  Mary  Houston, 
and  to  the  injury  of  her  person  :  Likeas  (2.),  time  above  libelled,  at 
or  near  a  part  of  the  said  road,  situated  in  the  parish  of  New  Monk- 
land  aforesaid,  and  distant  239,  or  thereby,  yards  from  the  farm-offices 
aforesaid,  or  at  or  near  some  other  part  of  the  said  road,  or  of  the  said 
farm,  situated  in  the  said  parish  of  New  Monkland,  to  the  prosecutor 
unknown,  you  the  said  Edward  Morrison  did,  wickedly  and  feloniously, 
attack  and  assault  Agnes  M'Callum  or  James,  a  widow,  then  and  now 
or  lately  residing  with  Malcolm  M^Callum,  a  weaver,  then  and  now  or 
lately  residing  at  or  near  Annathill,  in  the  parish  of  New  Monkland 
aforesaid,  and  did  seize  hold  of  her,  and  did  throw  her  down  to  the 
ground,  and  did  fall  or  throw  yourself  upon  her ;  and  she  having  suc- 
ceeded in  getting  up  from  the  ground,  you  the  said  Edward  Morrison 
did  again  seize  hold  of  her,  and  did  carry  her  to  some  short  distance, 
and  did  again  throw  her  down  to  the  ground,  and  did  lie  upon  her, 
and  did  raise  or  attempt  to  raise  her  petticoats,  and  did  put  your  hand 
on  her  mouth,  and  did  wrap  a  shawl  around  her  head  and  mouth  to 
stifle  her  cries  for  assistance,  and  did  attempt  to  have  carnal  know- 
ledge of  her  person,  forcibly  and  against  her  will ;  and  this  you  the 
said  Edward  Morrison  did  with  intent  to  ravish  the  said  Agnes 
M'Callum  or  James,  and  to  tho  injury  of  her  person  :  Likeas  (3.), 
time  above  libelled,  at  or  near  the  dwelling-house,  situated  at  or  near 
South  Medrox  aforesaid,  then  and  now  or  lately  occupied  by  the  said 
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William  M'LesD  seoiory  or  at  some  other  place  or  places  at  or  near     No.  2. 
South  Medrox  aforesaid,  and  in  the  said  parish  of  New  Monkland,  to  Qo^^j^j 
the  prosecutor  unknown,  jou  the  said  Dennis  Connor  and  Edward    Edward 
Morrison  did,  both  and  each,  or  one  or  other  of  you,  wickedly  and  fe-  Morriaon. 
lonionsly,  attack  and  assault  William  McLean  junior,  son  of,  and  then    Glaigow. 
and  now  or  lately  residing  with,  the  said  James  McLean  senior,  and      ^^g 

did,  with  your  hands  and  feet,  or  with  one  or  more  of  them,  and  with 

a  stick  or  bludgeon,  or  with  some  other  weapon  or  weapons  to  the  pro*  Ajsaaalt. 
secutor  unknown,  inflict  several  severe  blows  on  or  near  his  forehead 
and  other  parts  of  his  person,  and  did  wrestle  with  him,  and  did  throw 
or  force  him  down  to  the  ground,  and  did  otherwise  maltreat  and  abuse 
him ;  by  all  which,  or  part  thereof,  he  was  cut  and  wounded,  to  the 
effusion  of  his  blood  and  the  injury  of  his  person :  Farther,  James 
McLean  junior,  then  and  now  or  lately  farm-servant  to,  and  residing 
with,  the  said  James  McLean  senior,  having  gone  to  the  assistance  of 
the  said  William  McLean  junior,  you  the  said  Dennis  ConnOr  and  Ed- 
ward Morrison  did,  both  and  each,  or  one  or  other  of  you,  time  and 
place  or  places  last  above  libelled,  wickedly  and  feloniously  attack  and 
assault  the  said  James  McLean  junior,  and  did  seize  hold  of  him,  and 
did  struggle  with  him,  and  did  throw  or  force  him  down  to  the  ground, 
and  did  fall  above  him,  and  did,  with  your  fists,  repeatedly  strike  him 
on  several  parts  of  his  person,  and  did  otherwise  maltreat  and  abuse 
him  ;  by  all  which,  or  part  thereof,  his  face  and  eyes,  or  one  or  more 
of  them,  were  scratched  and  wonnd6<),  all  to  the  injury  of  his  person  : 
And  you  the  said  Edward  Morrison  being  conscious  of  your  guilt  in 
the  premises,  did  abscond  and  flee  from  justice. 

The  pannel  Morrison  having  been  fugitated  for  non- 
appearance, on  the  diet  being  called  against  Connor, 

W.  H.  Thomson  objected  to  the  relevancy  of  the  in- 
dictment, on  two  grounds,  1st,  in  respect  of  the  vague- 
ness with  which  the  prosecutor  described  the  hem  where 
the  rape  was  said  to  have  been  committed,  in  so  far  as 
it  is  stated  that  it  was  '  at  or  near  a  gate  or  entrance 
'  into  a  park  or  field  upon  the  lands  br  farm  of  South 

*  Medrox  aforesaid,  commonly  called  the  Kilnknowe 
'  Park,  situated  in  the  Parish  of  New  Monkland  afore- 

*  said,  or  at  or  near  some  other  part  of  the  said  road,  or 
'  of  the  said  lands  or  farm,  situated  in  the  parish  of  New 
'  Monkland  aforesaid,  to  the  prosecutor  unknown.'  In 
detailing  the  alternative  charge  of  assault,  with  intent 
to  commit  rape,  the  words  *or  otherwise,  place  last 

*  above  libelled,'  were  used  ;  this  implied  more  than  one 
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No.  2.    loais  had  been  previously  libelled,  whioh  was  the  more 

Connor  and  objectionable,  inasmuch  as,  on  looking  back,  the  place 

uon^  last  above  libelled  was  the  place  on  said  ferm  *  to  the 

Giaagow.  *  prosccutor  imkuown.'     Either,  therefore,  the  altema- 

^848!^*  tive  charge  was  libelled  with  an  undue  degree  of  uncer- 

jj^pg^^^  tainty,  or  there  was  more  than  one  place  intended  to  be 

^^'■*^*'   described  in  the  charge  of  rape,  in  which  case  the  libel 

was  deficient  in  not  giving  more  precise  notice  to  the 

pannel. 

Farther,  the  party  alleged  to  have  been  injured  was 
described  to  have  been  a  servant '  of  said  James  M'Lean 
'  senior,  residing  with  him,' without  any  farther  description 
of  her.  There  had  not  been  any  James  M*Lean  previously 
mentioned  in  the  indictment,  the  only  M'Lean  named  as 
the  occupier  of  the  farm  being  designated  '  William.^ 
This  was  too  uncertain  a  description  of  the  party  injured, 
inasmuch  as,  the  word  *  said'  being  superfluous,  the  in- 
sertion of  it  was  calculated  to  mislead,  and  this  the  more 
especially,  as  the  prisoner  being  entitled  to  assimie  his 
innocence  of  a  charge  of  this  nature,  he  would  thereby 
be  misled  as  to  the  nature  of  the  proof  necessary  to  ad- 
duce in  exculpation.  Indeed,  if  so  great  a  latitude  were 
allowed,  the  prosecutor  might  adduce  in  support  of  his 
charge  any  Mary  Houston,  who  was  servant  to  some 
James  M'Lean,  living  any  where  within  the  kingdom  of 
Scotland. 

Deas,  for  the  prosecution,  replied,  that  the  words 
objected  to,  *  place  last  above  libelled,'  were  in  the  com- 
mon form  used  in  such  charges.  In  respect  to  the  other 
objection,  he  wished  time  to  consider  it,  and  moved  the 
Court  to  postpone  the  case  till  next  day. 

At  the  next  calling,  Deas  stated  that  he  would  not 
press  this  indictment  farther ;  and  on  his  motion,  the 
Court  deserted  the  diet  against  the  pannel,  po  loco  et 
tempore: 
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NORTH   CIRCUIT. 


PERTH. 


Judgti — ^The  Lord  Justice-Clerk  and  Lord  Wood.  o^t.  12. 

1848.  ' 

HsR  Majesty's  Advocate— J^.  M.  Bell  A.  D, 

AGAINST 

Jambs  Flinn  and  Margaret  McDonald  or  Brennan — Broun. 

Culpable  Homicide — Assault  with  Aggravations. — Circum- 
stanoes,  in  which  the  Court  directed  the  Jury  that,  after  the  pro- 
secutor had  withdrawn  the  charge  of  Culpable  Homicide,  they  were 
not  entitled  to  find  the  pannels  guilty  of  assault,  to  the  danger  of 
life. 

Jam£s  Flinn  and  Margaret  M'Donald  or  Brennan,    no.  s. 

were  accused  of  Culpable  Homicide ;  as  also.  Assault,  Rim  taid 

aggravated  by  being  to  the  serious  injury  of  the  person,  mJ^SJ. 

and  to  the  danger  of  life :  penh. 

Oct.  12. 

1848. 
In  so  par  as,  upon  the  8th  day  of  April  1848,  or  on  one  or  other 

of  the  days  of  that  mouth,  or  of  March  immediately  preceding,  or  of  Homicide, 
May  immediately  following,  in  or  near  Guthrie's  Close,  in  or  near  ^^ 
Overgate  Street  of  Dundee,  you  the  said  James  Flinn  and  Margaret 
McDonald  or  Brennan  did,  both  and  each,  or  one  or  other  of  you, 
wickedly  and  feloniously,  attack  and  assault  William  McDonald,  then 
or  lately  before  labourer  or  fish-dealer,  residing  at  or  near  Hawkhill  of 
Dundee,  and  did  strike  him  with  your  fists  on  the  head  or  other  parts 
of  his  person,  and  did  knock  or  force  him  to  the  ground,  and  did  kick 
him  on  the  belly,  er  other  parts  of  his  person ;  and  you  the  said  Mar- 
garet McDonald  or  Brennan  did  strike  the  said  William  McDonald 
with  an  iron  tray  or  server  or  other  instrument  to  the  prosecutor  un- 
known, one  or  more  blows  on  the  head  or  other  parts  of  his  person ; 
and  you  the  said  James  Flinn  did,  one  or  more  times  press  your  knees 
or  limbs  forcibly  and  severely  on  the  back,  or  on  the  belly  or  other 
parts  of  the  person  of  the  said  William  McDonald ;  and  you  the  said 
James  Flinn  and  Margaret  McDonald  or  Brennan  did,  both  and  each, 


Digitized 


by  Google 


10  CASES  BEFORE  THE  HIGH  COURT 

No.  3.     or  one  or  other  of  you,  otherwise  maltreat  and  abuse  the  said  William 

FlimTjmd  ^'^<^^*1^  >  ^7  ^^  which,  or  part  thereof,  the  said  William  McDonald 

Margaret  was  seriously  injured  in  his  person,  to  the  danger  of  his  life,  and  in 

McDonald,  consequence  thereof  died,  on  or  about  the  night  of  the  9th,  or  morning 

Perth,     of  the  1 0th  day  of  April  foresaid,  and  was  thus  culpably  bereaved  of 

1848.      ^^^^  ^y  y^^  ^^^  ^^^  James  Flinn  and  Margaret  McDonald  or  Brennan, 

rr-z — r: —  or  one  or  other  of  you. 
Culpable  -^ 

Homicide^ 

&c.  It  appeared  from  the  evidence,  that  after  the  scuffle 
which  was  shewn  to  have  taken  place  amongst  the  par- 
ties, in  the  course  of  which  it  was  proved,  that  the  pan- 
nel  Flinn  had  thrown  the  deceased,  and  fallen  upon  him 
with  his  knees  on  the  stomach ;  and  also,  that  the  fe- 
*  male  prisoner  had  dealt  him  a  blow  over  the  head  with 
an  iron  tray, — that  he  had  gone  to  a  public  house  and 
partaken  rather  freely  of  whisky.  The  medical  wit- 
nesses who  had  examined  the  body,  on  cross-examina- 
tion admitted,  that  drinking  ardent  spirits  after  receiving 
such  injuries  as  those  spoken  to  by  the  witnesses,  would 
be  calculated  to  excite  inflammation,  and  occasion  death, 
even  in  cases  where  otherwise  no  such  result  might  have 
followed. 

Upon  this  the  Advocate-depute  abandoned  the  charge 
of  Culpable  Homicide,  and  addressed  the  jury  in  support 
of  the  charge  of  Assault,  as  laid,  with  the  aggravations. 

Broun,  for  the  pannels,  contended,  that  as  the  public 
prosecutor  had  abandoned  the  charge  of  culpable  homi- 
cide, the  aggravations  to  the  charge  of  assault  that  it 
was  to  the  danger  of  life,  must  also  be  abandoned,  in- 
asmuch, as  the  circumstance  that  death  had  followed 
within  twenty-four  hours,  most  clearly  shewed  either 
that  the  death  was  the  result  of  the  injuries  received, 
or  that  it  had  resulted  altogether  from  the  state  of  intoxi- 
cation in  which  it  was  shewn  the  deceased  was,  after  the 
time  of  the  alleged  injuries. 

The  Lord  Justice-Clerk  in  summing  up  to  the  jury, 
said,  that,  since  the  charge  of  culpable  homicide  had  been 
given  up,  so  he  thought  must  the  aggravation  to  the 
charge  of  assault,  that  it  was  to  the  danger  of  life.  It 
did  not  seem  possible  to  sustain  such  an  aggravation  in 
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a  case  where  death  had  unquestionably  resulted  within    ^o-^- 
twenty-four  hours  after  the  injuries  alleged,  after  the  Fiinn  and 
public  prosecutor  had,  by  abandoning  the  charge  of  m'E^I 
culpable  homicide,  confessed  that  the  death  had  not  been    perth. 
the  result  of  the  outrages  charged.     In  such  a  case,  it    ^{^48?' 
must  either  be  culpable  homicide,  or  common  assault,   cuipaWe 
because,    where   the   death    followed   the   injuries   so  Horndde. 
speedily,  the  principal  charge  ought  to  have  been  in- 
sisted in  if  the  death  could  have  been  traced  to  the  vio- 
lence charged  against  the  pannels ;  and  if  it  could  not, 
then  there  was  equally  no  evidence  in  support  of  the 
aggravation.     His  Lordship  added,  that  the  Advocate- 
depute  had  done  quite  right  in  withdrawing  the  principal 
charge ;  and  that  in  these  remarks  he  was  not  stating 
any  general  rule,  but  merely  making  observations  on 
the  particular  evidence  in  this  case,  in  which  the  ag- 
gravation of  danger  to  life  could  not  consistently  be  in- 
sisted in  if  the  charge  of  culpable  homicide  was  actually 
given  up. 

The  Jury,  by  a  large  majority,  found  the  pannels  guilty 
of  assault,  to  the  serious  injury  of  the  person. 

In  respect  of  which  verdict  of  assize,  the  pannels  were 
sentenced  to  be  imprisoned  in  the  prison  of  Dundee  for 
four  calendar  months. 
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^  ^*'  Judge — The  Lord  Justice -Clerk. 

1848.  ^ 

John  Bruce,  Appellant — P.  Fraser, 


AGAINST 

Thomas  Duncan  and  John  McLean,  Respondents— (7.  Young. 

Appeal — Procedure. — Held  that  the  Sheriff  might  competently  pro- 
nounce sentence  in  a  suit,  at  the  instance  of  the  Procurator- fiscal,  to 
hare  a  yicious  dog  destroyed,  although  no  record  was  kept  of  the 
proceedings,  and  the  sentence  was  pronounced  in  the  absence  of  the 
defender. 


Brow ;        ^°  *^  ^^^^  ^^  August  1846,  the  following  Petition 
Duncan  &  and  Complaint  was  presented  to  the  Sheriff  of  Perth- 
-         '-  shire,  by  the  respondents,  as  joint  procurators-fiscal  for 
Oct.  13.   the  public  interest,  shewing — 


PP««-        i  jjj^^  ^jjg  petitioners  have  received  information  that  John  Bruce, 

*  farmer  at  Bosemount,  has  in  his  possession  a  large  dog  of  a  black  or 
<  dark  colour,  which  is  vicious  and  dangerous  to  the  lieges.  That  the 
^  said  dog  has  been  in  the  general  practice  of  attacking  and  biting 
*'  people  who  happened  to  be  passing  by  the  said  farm  of  Rosemount ; 
^  and  in  particular,  that  the  said  dog  did,  upon  the  evening  of  Tuesday 

*  the  twenty-third  day  of  June  last,  or  about  that  time,  attack  and 
^  bite,  to  the  effusion  of  their  blood,  and  dangerous  injury  of  their  per- 
'  sons,  Thomas  Reid,  forester  at  St  Martin's,  William  Wallace  John- 
'  ston,  gardener  at  St  Martin's,  and  James  McLaren,  servant  to  the 
'  Rev.  John  Park  of  St  Martin's,  and  that  upon  the  public  road  called 
'  the  Den  road,  and  about  midway  between  the  farm  of  St  Martin's  and 
^  Rosemount,  while  the  said  persons  were  going  home.  That  the  dog 
'  received  no  provocation  to  occasion  such  attack.     That  the  said  John 

*  Bruce  has  been  frequently  desired  and  required  either  to  chain  up 

*  the  said  dog,  or  to  destroy  it  for  the  safety  of  the  lieges,  but  he  re- 
*■  fuses  so  to  do.  That  the  petitioners,  in  consequence  of  the  many 
'  complaints  made  to  them  regarding  the  viciousness  of  the  said  dog, 

*  and  the  public  danger  incurred  by  allowing  it  to  go  at  large,  did,  on 
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'  the  twenty-seyenth  day  of  June  last,  by  letter  addressed  to  the  said      No.  4. 

'  John  BruoOy  lequire  him  to  get  the  dog  destroyed,  but  to  this  appli-  ^"^^  *• 

*  cation  no  attention  was  given.     That  it  is  therefore  necessary  for  the  M'Lean.* 

*  safety  of  the  public  that  the  said  dog  be  destroyed,  under  your  Lord-     p     , — 
*•  ship's  authority.'    And  therefore  praying,  that  it  might  please  his  Oct.  13. 
Lordship  *  to  grant  warrant  for  citing  the  said  John  Bruoe  to  appear      ^^^^' 

*'  before  yon,  to  answer  to  this  complaint,  and  on  the  facts  therein    Appeal. 

*  stated  being  admitted  or  proved,  to  grant  warrant  to  officers  of  court 

*  to  destroy  the  said  dog,  and  to  find  the  said  John  Bruce  liable  in  the 
'  expenses  of  this  application,  and  consequent  procedure.' 

Thereafter,  on  the  17th  of  August  1846,  in  obedience 
to  the  deliverance  of  the  Sheriff-substitute  on  the  fore- 
going petition  and  complaint,  the  appellant  appeared  in 
court,  and  verbally  pleaded  not  guilty.  After  which, 
without  any  record,  the  Sheriff-substitute  ordered  proof 
of  the  &cts  alleged  in  the  petition  and  complaint,  and 
on  the  24th  March  1848,  decerned  against  the  appel- 
lant, in  terms  of  the  prayer  of  the  petition.  To  which 
interlocutor  the  Sheriff  adhered  on  appeal. 

Against  this  decision,  the  appellant  appealed  to  the 
Circuit  Court,  when, 

Fraseb  argued  on  his  behalf  that  the  whole  pro- 
ceedings before  the  Sheriff  were  inept,  in  respect  (1.), 
if  the  case  was  to  be  regarded  as  a  criminal  one,  at  the 
instance  of  the  Procurator-fiscal,  then  the  judgment  was 
incompetent,  it  having  been  pronounced  in  the  absence 
of  the  appellant ;  and  (2.),  if  the  judgment  was  to  be 
regarded  as  having  been  pronounced  in  a  civil  case, 
it  was  equally  void,  inasmuch  as  no  record  had  been 
made  up  and  closed  therein,  and  the  acts  of  sederunt 
regulating  civil  causes  in  Sheriff  Courts,  had  been  alto- 
gether disregarded. 

YouNO,  for  the  Respondents,  answered, — This  was  a 
pioceeding  sui  generis.  It  was  an  application  to  the 
Sheriff  as  chief  magistrate  of  the  county,  at  the  instance 
of  the  Procurator-fiscal,  as  conservator  of  the  public 
safety.  The  Procurator-fiscal  was  not  in  the  position  of 
a  party  prosecuting  a  civil  claim  or  vindicating  a  patri- 
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No.  4.  monial  right,  and  therefore  the  Act  of  Sederunt  had  no 
Duncan  &  application.  On  the  other  hand,  the  personal  presence 
^  of  the  appellant  during  the  proceedings  was  unnecessary, 

1848.'   there  being  no  conclusion  for  punishment  or  cei^ure 


Appeal,    against  him. 

The  Lord  Justice-Clerk  pronounced  the  following 
interlocutor : — 

*  Perth,  I3th  October  1848.— The  Lord  Justice-Clerk 

*  having   heard  counsel  for  the  parties,    affirms    the 
'  judgments  of  the  Sheriff  complained   of ;  dismisses 

*  the  appeal :   Finds  the  respondents  entitled  to  the 

*  expenses  of  the  appeal,  as  the  same  shall  be  taxed 

*  by  the  Clerk,  and  for  which  and  the  dues  of  extract, 

*  decerns.' 

John  Kemp,  Writer,  Perth,  Duncan  and  H*Lean,  Writers,  Perth— Agents. 
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Judge — ^Thb  Lord  Justice-Clerk. 

Dundee  and  Union  Whale  FisniNO  Company,  Diindeo,  Appellants 

— P,  Fraser, 

AGAINST 

RossLYN  Mayour  AND  ALEXANDER  Paton,  Mariuers  in  Dundee, 
Respondents — Millar — Ogilvy, 

Appeal — Competency — ^Expenses. — Held  (overrnling  WxUon  v. 
^afTMTOft,  Broun,  vol.  ii.,  284)  that  an  appeal  from  the  Sheriff  is 
competent  to  the  Circuit  Court,  hefore  decemiture  for  the  taxed  ex- 
penses in  the  original  suit. 

This  was  an  appeal  against  the  judgment  of  the  Sheriff    No.  5. 
of  Forfarshire.  ^l^^^ 

Millar,  for  the  Respondents,  objected  to  the  compe-  pi^^^c^ 
tency  of  the  appeal,  inasmuch  as,  although  the  Sheriffs-  Mavonr. 
had  pronounced  a  final  interlocutor  on  the  merits,  there-   /?'*• 
by  finding  expenses  due,  and  remitting  to  the  auditor     1848.* 
to  tax  the  same  and  report,  the  appeal  had  been  brought    Appeal. 
before  the  expenses  had  been  taxed  and  decerned  for. 
The  Act  of  Sederunt  of  11th  July  1839,^  according  to  the 
judicial  construction  put  thereon  in  numerous  cases,  is 
decisive  of  the  question,  ( Wilson  and  Matheson  v.  Came- 
ron,  Inverness,  Sept.  20.  1844,  Broun,  vol.  ii.  p.  284, 
and  cases  there  cited.)    Indeed,  to  adopt  any  other  con- 
struction, would  tend  unduly  to  multiply  appeals,  inas- 


^  This  act,  which  was  passed  for  regulating  forms  of  process  in 
Sheriff  Courts,  declares,  §  131,  That,  *  in  civil  causes,  appeals  to  the 
'  next  Circuit  Court,  in  terms  of  the  Act  20th  Geo.  II.  chapter  43  ; 
*•  dlst  Geo.  II.  c.  42 ;  54th  Geo.  III.  c.  67,  are  competent  only  after 
(  a  final  judgment  has  heen  pronounced,  and  the  matter  of  expenses 
*■  has  heen  disposed  of,  and  where  the  subject-matter  in  the  suit  does 
<  not  exceed  in  value  Twenty-five  pounds  sterling. 
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No,  6.    much  as  questions  might  arise  on  the  auditor's  report. 
Union    which  might  form  a  separate  ground  of  appeal,  and  so 
FiBhing  Co.  hang  up  the  case  for  six  months,  which  questions  would 
f>.  Mavonr.  ^^  heard  and  determined  along  with  the  merits  of  the 
ocLii   s^^*'  ^^  *^®  construction  hitherto  adopted  was  adhered  to. 
^^^^'        The  Lord  Justice-Clerk  said  he  was  extremely  an- 
Appeai.   xious  to  do  nothing  which  would  have  the  effect  of  dis- 
couraging appeals  to  the  Circuit  Court ;  and  after  con- 
sulting with  Lord  Wood,  who  was  presiding  in  the  cri- 
minal Court,  repelled  the  objection  to  the  competency  of 
the  appeal,  and  pronounced  the  following  interlocutor, 
after  the  appeal  had  been  discussed  on  the  merits  : — 

*  Perth,  i3th  October  1848.— The  Lord  Justice-Clerk 
'  having  heard  counsel  for  the  parties,  dismisses  the  ap- 

*  peal :  Finds  the  respondents  Mavour  and  Alexander 

*  Paton  entitled  to  their  expenses  in  this  appeal,  as  the 

*  same  shall  be  taxed  by  the  Clerk,  and  for  which  ex- 
'  penses,  and  the  dues  of  extract,  decerns.' 


For  the  Appellants, Flowerdew — Fop  Paton,  Shaw,  M'Lauchlan  &.  Reid, 

Writers,  Dundee. — For  Mavour, Gallowat,  Writer,  Dundee. 
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HIGH    COURT. 

Present, 
The  Lord  Justice-Clerk. 

Lords  Mackenzie  and  Medwtn. 

Her  Majesty's  Advocate — The  Lord  Advocate  Buther/urd. — 
Crau/urd  A.D.—Deoi  A.D /.  M.  Bell  A.D. 

AGAINST 

James  Cumming — Lo^an-^A.  Grahame. 

Henrt  BANKEN**if(m<T0t^<— it.  Grohame. 

John  Qrant  and  Robert  TlJMXLTOTX^Logati^^Lorimer. 

Indictment — Statute — Conspiracy -2-  Sedition*— Relevancy. — 
Held,  Ist,  That  it  is  not  objectionable  in  an  indictment  under  the 
Act  1 1th  and  12th  Yict.  c.  12,  to  libel  a  previous  design  as  evidenced 
by  subsequent  overt  acts.  2d,  That  it  is  enough,  in  charging  a  con- 
spiracy, to  state  that  the  pannel  had  presided  over  a  body  ^  formed 
'  for  the  illegal  purposes  libelled,'  without  charging  him  to  have 
done  so  in  pursuance  of  the  common  intent  laid  in  the  major.  3d, 
That  the  statute  11th  and  12th  Yict.  c.  36,  does  not  exclude  the 
common  law,  and  that  it  is  competent  to  libel  the  same  species  facti 
as  sedition  at  common  law,  as  well  as  a  contravention  of  the  statute. 
4th,  That  a  conspiracy,  to  effect  an  alteration  of  the  Constitution 
by  force,  is  only  an  aggravated  form  of  sedition  at  common  law. 

Evidence. — 1st,  When  it  was  proposed  to  shew  a  witness  a  pamphlet 
said  to  have  been  published  by  an  association  of  which  the  pannels 
were  members, — ^ruled  that  this  was  competent  without  first  proving 
that  the  prisoners  were  present  at  the  meeting  where  the  matter  was 
discussed,  reserving  to  them  the  right  of  shewing  they  were  not 
concerned  therewith.  8d,  Question  whether  language  indicative  of  a 
conspiracy  could  be  proved  against  a  pannel,  as  having  been  used  by 

B 


Not.  7. 
1848. 
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him  on  an  occasion  not  mentioned  in  the  lihel.  3d,  Held  that  it 
was  competent  to  prove  other  expreBsions  of  a  seditions  nature,  he- 
sides  those  charged  in  the  libel,  in  support  of  the  charge  of  sedition. 
4th,  Held  that  a  letter  could  not  be  read  in  support  of  the  charge  of 
conspiracy,  libelled  as  commencing  at  a  date  subsequent  to  that  of 
the  letter.  5th,  Held,  that  where  a  letter  relating  to  the  alleged 
common  design  had  been  directed  to  one  of  the  pannels,  and  found 
in  the  possession  of  another,  it  was  competent  eyidence  against  both, 
although  it  was  not  shewn  that  the  writer  was  a  conspirator,  or  that 
the  contents  were  true,  or  that  it  was  ever  seen  by  the  party  to 
whom  it  was  addressed. 
Verdict. — ^Held,  1st,  That  it  is  unnecessary  to  libel  intention  in  a 
charge  of  sedition  ;  and  2d,  That  when  the  Jury  found  the  pannels 
guilty  of  sedition,  in  so  far  as  they  had  used  language  '  calculated  to 
*  excite  popular  disaffection,  and  resistance  to  lawful  authority,'  and 
explained  that  they  had  purposely  omitted  the  word  intended,  which 
was  also  charged  in  the  minor,  that  the  verdict  was  good,  and  sen- 
tence might  competently  follow  thereon. 

No.  6.        James  Gumming,  shoemaker,  residing  in  Duncan  Street, 
c^ml^g,  Drummond  Place,  Edinburgh,  was  charged  on  Criminal 

John  Grant  T^pff |»-«  . 
and  others.  ^®''^®^»- 


High  Court 
Nov.  7.        That  Albeit,  by  an  Act  passed  in  the  elerenth  year  of  Our  reign, 

^^^^'     chapter  twelve,  entituled  '  An   Act  for  the  better  Security  of  the 

Conroiracy  <  Crown  and  Government  of  the  United  Kingdom,'^  it  is  by  section 


^  The  11th  Vict.  cap.  12,  after  reciting,  that  '  by  an  act  of  the 
*  Parliament  of  Great  Britain  passed  in  the  thirty-sixth  year  of 
*'  the  reign  of  His  late  Majesty  King  George  the  Third,  intituled 
"An  act  for  the  safety  and  preservation  of  His  Majesty's  person  and 
"  Government  against  treasonable  and  seditious  practices  and  attempts,' 
^  it  was  among  other  things  enacted,  that  if  any  person  or  persons 
'  whatsoever,  after  the  day  of  the  passing  of  that  act,  during  the 
*•  natural  life  of  His  said  Majesty,  and  until  the  end  of  the  next  session 
^  of  Parliament  after  the  demise  of  the  crown,  should,  within  the  realm 
'  or  without,,  compass,  imagine,  invent,  devise,  or  intend  death  or  de- 
^  struction,  or  any  bodily  harm  tending  to  death  or  destruction,  maim 
^  or  wounding,  imprisonment  or  restraint  of  the  person  of  His  said 
*•  Majesty,  his  heirs  or  successors,  or  to  deprive  or  depose  him  or  them 
'  from  the  style,  honour,  or  kingly  name  of  the  imperial  crown  of  this 
^  realm  or  of  any  other  of  His  said  Majesty's  dominions  or  countries, 
^  or  to  levy  war  against  His  said  Majesty,  his  heirs  and  successors,  . 
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thiid  of  the  8ud  Act  enacted,  ^That,  if  any  person  whatsoever,  after     No.  6. 

'  the  paasiog  of  this  Act,  shall,  within  the  United   Kingdom  or  q^^^ 

*  without,  oompass,  imagine,  invent,  devise,  or  intend  to  deprive  or  de*  John  Grant 

'  pose  Oop  Most  Gradons  Lady  the  Queen,  Her  heirs  and  successors,  ^^  Q^e"- 

High  Court 

Nov.  7. 

1848. 


'  within  this  realm,  in  order,  by  force  or  constraint,  to  compel  him  or 

*  them  to  change  his  or  their  measures  or  counsels,  or  in  order  to  put  ^^^'Son. 
'  any  force  or  constraint  upon  or  to  intimidate  or  overawe  both  houses 

'  or  either  house  of  Parliament,  or  to  move  or  stir  any  foreigner  or 
'  stranger  with  force  to  invade  this  realm  or  any  other  of  His  said 
'  Majesty's  dominions  or  countries  under  the  obeisance  of  His  said 
'  Majesty,  his  heirs  and  successors,  and  such  compaasings,  imaginations^ 

*  inventions,  devices,  or  intentions,  or  any  of  them,  should  express, 

*  utter,  or  declare,  by  publishing  any  printing  or  writing,  oi*by  any 
^  overt  act  or  deed,  being  legally  convicted  thereof,  upon  the  oaths  of 
'  two  lawful  and  credible  witnesses,  upon  trial,  or  otherwise  convicted 

*  or  attainted  by  due  course  of  law,  then  eveiy  such  person  or  persons 

*  so  as  aforesaid  offending  should  be  deemed,  declared,  and  adjudged 

*  to  be  a  traitor  and  traitors,  and  should  suffer  pains  of  death,  and  also 
^  lose  and  forfeit  as  in  cases  of  high  treason  :  And  whereas  by  an  act 
^  of  Parliament  passed  in  the  fifty-seventh  year  of  the  same  reign, 

*  eutituled  '  An  act  to  make  perpetual  certain  parts  of  an  act  of  the 
"  tbirty-sixth  year  of  His  present  Majesty,  for  the  safety  and  preser- 
^'  vation  of  His  Majesty's  person  and  Qovemment  against  treasonable 
^  and  seditious  practices  and  attempts,  and  for  the  safety  and  preser- 
"  vation  of  the  person  of  His  Royal  Highness  the  Prince  Regent 
"  against  treasonable  practices  and  attempts,'  all  the  herein-before  re- 
'  cited  provisions  of  the  said  act  of  the  thirty-sixth  year  of  His  said 
^  Majesty's  reign,  which  relate  to  the  heirs  and  successors  of  his  said 

*  Majesty,  the  sovereigns  of  these  realms,  were  made  perpetual :  And 
'  whereas  doubts  are  entertained  whether  the  provisions  so  made  per- 

*  petual  were  by  the  last-recited  act  extended  to  Ireland :  And  where - 
'  as  it  is  expedient  to  repeal  all  such  of  the  provisions  made  perpetual 

*  by  the  last-recited  act  as  do  not  relate  to  offences  against  the  person 

*  of  the  sovereign,  and  to  enact  other  provisions  instead  thereof  ap- 

*  plicable  to  all  parts  of  the  United  Kingdom,  and  to  extend  to  Ireland 
'  such  of  the  provisions  of  the  said  acts  as  are  not  hereby  repealed :' 
—enacts.  Sect.  1,  ^  That  from  and  after  the  passing  of  this  act  the  pro- 

*  visions  of  the  said  act  of  the  thirty -sixth  year  of  the  reign  of  King 
'  George  the  Third,  made  perpetual  by  the  said  act  of  the  fifty-seventh 
'  year  of  the  same  reign,  and  all  the  provisions  of  the  last-mentioned 

*  act  in  relation  thereto,  save  such  of  the  same  respectively  as  relate 
'  to  the  compassing,  imagining,  inventing,  devising,  or  intending  death 
'  or  destruction,  or  any  bodily  harm  tending  to  death  or  destruction, 
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No.  6.     *  from  the  style,  honour,  or  royal  name  of  the  Imperial  Crown  of 

r^^^     *  the  United  Kingdom,  or  of  any  other  of  Her  Majesty's  dominions 

John  Grant  *  and  countries,  or  to  levy  war  against  Her  Majesty,  Her  heirs,  or 

and  Others.  <  successors,  within  any  part  of  the  United  Kingdom,  in  order,  by 

High  Court. 
Nov.  7.      

L-  '  maim  or  wounding,  imprisonment  or  restraint  of  the  person  of  the 

ft'sS'^^  *  heirs  and  successors  of  His  said  Majesty  King  Oeorge  the  Third,  and 

*  the  expressing,  uttering,  or  declaring  of  such  compassings,  imagina- 

*  tions,  inventions,  devices,  or  intentions,  or  any  of  them,  shall  be  and 
^  the  same  are  hereby  repealed.'~~Sect.  2,  ^  That  such  of  the  said  recited 
^  provisons  made  perpetual  by  the  said  act  of  the  fifty-seyenth  year  of 

*  the  reign  of  King  George  the  Third  as  are  not  hereby  repealed,  shall  ex- 

*  tend  to  and  be  in  force  in  that  part  of  the  United  Kingdom  called  Ire- 

*  land.'^--Sect.  3, '  That  if  any  person  whatsoever,  after  the  passing  of  this 

*  act  shall,  within  the  United  Kingdom  or  without,  compass,  imagine, 

*  invent,  devise,  or  intend  to  deprive  or  depose  our  most  gracious  lady 
'  the  Queen,  her  heirs  or  successors,  from  the  style,  honour,  or  ro3ral 
'  name  of  the  imperial  crown  of  the  United  Kingdom,  or  of  any  other 
'  of  Her  Majesty's  dominions  and  countries,  or  to  levy  war  against 
*•  Her  Majesty,  her  heirs  or  successors,  within  any  part  of  the  Unite<l 
'  Kingdom,  in  order  by  force  or  constraint  to  compel  her  or  them  to 
'  change  her  or  their  measures  or  counsels,  or  in  order  to  put  any 
*'  force  or  constraint  upon  or  in  order  to  intimidate  or  overawe  both 

*  houses  or  either  house  of  Parliament,  or  to  move  or  stir  any 
^  foreigner  or  stranger  with  force  to  invade  the  United  Kingdom  or 
*•  any  other  Her  Majesty's  dominions  or  countries  under  the  obesiance 
*■  of  Her  Majesty,  her  heirs  or  successors,  and  such  compassings,  ima- 

*  ginations,  inventions,  devices,  or  intentions,  or  any  of  them,  shall 
'  express,  utter,  or  declare,  by  publishing  any  printing  or  writing,  or 

*  by  open  and  advised  speaking,  or  by  any  overt  act  or  deed,  eyery 
*'  person  so  offending  shall  be  guilty  of  felony,  and  being  convicte<i 
<  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  trans- 
*'  ported  beyond  the  seas  for  the  term  of  his  or  her  natural  life,  or  for 
^  any  term  not  lees  than  seven  years,  or  to  be  imprisoned  for  any  term 
^  not  exceeding  two  years,  with  or  without  hard  labour,  as  the  court 

*  shall  direct.' — Sect.  4,  ^  That  no  person  shall  be  prosecuted  for  any 
'  felony  by  yirtue  of  this  act  in  respect  of  such  compassings,  imagina- 

*  tions,  inventions,  devices,  or  intentions  as  aforesaid,  in  so  far  as  the 
'  same  are  expressed,  uttered,  or  declared  by  open  and  advised  speak- 
^  ing  only,  unless  information  of  such  compassings,  imaginations,  in- 

*  ventions,  devices,  and  intentions,  and  of  the  words  by  which  the 
*'  same  were  expressed,  uttered,  or  declared,  shall  be  given  upon  oath 

*  to  one  or  more  Justice  or  Justices  of  the  Peace,  or  to  any  Sheriff  or 
'  Steward,  or  Sheriff  Substitute  or  Steward  Substitute,  in  Scotland, 
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'  force  or  constraint,  to  compel  Her  or  them  to  change  Her  or  their     ^q.  q^ 

*  meaanres  or  counsels,  or  in  order  to  put  any  force  or  constraint  upon,     James 

'  or  in  order  to  intimidate  or  overawe,  both  Houses  or  either  House  of  John  Grant 
*•  Parliament,  or  to  move  or  stir  anj  foreigner  or  stranger  with  force  ^^^^  Others. 

*  to  invade  the  United  Kingdom,  or  any  other  Her  Majesty's  domi-  High  Court. 

Nov.  7. 
1848. 

*  within  six  days  after  such  words  shall  have  been  spoken,  and  unless  ^^S5r^^ 

*  a  warrant  for  the  apprehension  of  the  person  by  whom  such  words 
*'  shall  have  been  spoken  shall  be  issued  within  ten  days  next  after 
^  such  information  shall  have  been  given  as  aforesaid,  and  unless  such 
^  warrant  shall  be  issued  within  two  years  next  after  the  passing  of 
'  this  act ;  and  that  no  person  shall  be  convicted  of  any  such  com- 
*'  passings,  imaginations,  inventions,  devices,  or  intentions  as  aforesaid, 

*  in  so  far  as  the  same  are  expressed,  uttered,  or  declared  by  open  or 
'  advised  speaking  as  aforesaid,  except  upon  his  own  confession  in 

*  open  court,  or  unless  the  words  so  spoken  shall  be  proved  by  two 

*  credible  witnesses.' — Sect.  5,  ^  That  it  shall  be  lawful,  in  any  in- 
*•  dictment  for  any  felony  under  this  act,  to  charge  against  the  offender 
*"  any  number  of  the  matters,  acts,  or  deeds  by  which  such  compass- 
^  ings,  imaginations,  inventions,  devices,  or  intentions  as  aforesaid,  or 

*  any  of  them,  shall  have  been  expressed,  uttered,  or  declared.' — 
Sect  7,  *  That  if  the  facts  or  matters  alleged  in  an  indictment  for  any 
^  felony  under  this  act  shall  amount  in  law  to  treason,  such  indictment 
^  shall  not  by  reason  thereof  be  deemed  void,  erroneous,  or  defective ; 
^  and  if  the  facts  or  matters  proved  on  the  trial  of  any  person  indicted 
*•  for  any  felony  under  this  act  shall  amount  in  law  to  treason,  such 
'  person  shall  not  by  reason  thereof  be  entitled  to  be  acquitted  of  such 
'  felony ;  but  no  person  tried  for  such  felony  shall  be  afterwards  pro- 
'  secuted  for  treason  upon  the  same  facts.' — Sect.  9,  ^  That  no  person 

*  committed  for  trial  in  Scotland  for  any  offence  under  this  act  shall 
^  be  entitled  to  insist  on  liberation  on  bail,  unless  with  consent  of  the 
*'  public  prosecutor,  or  by  warrant  of  the  High  Court  or  Circuit  Court 
*'  of  Justiciary,  in  such  and  the  like  manner  and  to  the  same  effect  as 
^  is  provided  by  an  act  passed  in  the  session  of  Parliament  holden  in 
*•  the  fifth  and  sixth  years  of  the  reign  of  His  Majesty  King  George 
'  the  Fourth,  intituled  *  An  act  to  provide  that  persons  accused  of 
^^  forgery  in  Scotland  shall  not  be  entitled  to  bail,  unless  in  certain 
^  cases ;'  but  the  trial  of  any  person  so  committed,  and  whether  libe- 
'  rated  on  bail  or  not,  shall  in  all  cases  be  proceeded  with  and  brought 
^  to  a  conclusion  under  the  like  certification  and  conditions  as  if  inti- 

*  mation  to  fix  a  diet  for  trial  had  been  made  to  the  public  prosecutor 
'  in  terms  of  an  act  passed  in  the  Scottish  Parliament  in  the  year  one 

*  thousand  seven  hundred  and  one,  intituled  *  An  act  for  preventing 
^  wrongous  imprisonment,  and  against  undue  delays  in  trials." 
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No.  6.      (  Dions,  or  conntries  under  the  obeisance  of  Her  Majesty,  Her  heirs 

(^mnmiiig,   ^  and  successors,  and  such  compassings,  imaginations,  inventions,  de- 

JohnGrant  <  vices  or  intentions,  or  any  of  them,  shall  express,  utter,  and  declare, 
and  Others.,  .  ,,.  ,.  •  x-  •.•  l  j    j   •    j         i 
*  by  publishing  any  pnnting  or  wnting,  or  by  open  and  advised  speak- 

HighCourt «  j^g,  or  by  any  overt  act  or  deed,  every  person  so  offending  shall  be 
1848.*    '  goUty  of  felony,  and,  being  convicted  thereof^  shall  be  liable,  at  the 
Conspincy  ^  ^^^^<>Q  ^^  ^^®  court,  to  be  transported  beyond  the  seas  for  the 
&  Sedition.  *  term  of  his  or  her  natural  life,  or  for  any  term  not  less  than  seven 
*  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
'  with  or  without  hard  labour,  as  the  Court  shall  direct :'  And  albeit, 
by  the  laws  of  this  and  of  every  other  well-governed  realm,  the 
wickedly  and  feloniously  Conspiring  to  Effect  an  Alteration  of  the 
Laws  and  Constitution  of  the  Realm  by  force  and  violence,  or  by 
armed  resistance  to  lawful  authority ;  As  also  Sedition,  are  crimes  of 
an  heinous  nature,  and  severely  punishable  :  yet  true  it  is  and  of 
VERITY,  that  the  said  James  Cumming  is  guilty  of  the  statutory  crime 
and  felony  above  libelled,  and  of  the  crime  of  conspiracy  at  common 
law  above  libelled,  and  of  the  crime  of  sedition  above  libelled,  or  of  one 
or  more  of  the  said  crimes,  actor,  or  art  and  part :  In  bo  far  as,  in  the 
months  of  April,  May,  June,  and  July,  1848,  or  on  one  or  other  of 
them,  the  particular  time  being  to  the  prosecutor  unknown,  the  said 
James  Cumming  did,  wickedly  and  feloniously,  compass,  imagine,  in- 
vent, devise,  or  intend  to  levy  war  against  Us,  within  that  part  of  the 
United  Kingdom  called  Scotland,    in  order  by  force  or  constraint  to 
compel  Us  to  change  Our  measures  or  counsels,  or  in  order  to  put 
force  and  constraint  upon,  or  in  order  to  intimidate  or  overawe,  both 
Houses  or  either  House  of  Parliament ;  and  such  compassing,  imagina- 
tion, invention,  device,  or  intention,  or  one  or  more  of  them,  the  said 
James  Cumming  did,  on  or  about  the  28th  day  of  June  1848,  or  on 
one  or  other  of  the  days  of  that  month,  or  of  May  immediately  pre- 
ceding, or  of  July  immediately  following,  and  within  or  near  a  room 
or  hall  situated  in  or  near  Infirmaiy  Street,  in  or  near  Edinburgh, 
commonly  called  the  Trades'  Hall,  wickedly  and  feloniously,  express, 
utter,  and  declare,  by  circulating  or  distributing,  and  thereby  publish- 
ing, or  causing  to  be  circulated  or  distributed,  and  thereby  published, 
a  printed  or  written  placard  in  the  following  or  similar  terms : — 

'  NATIONAL  GUARD. 

'  A  Nation  to  be  free,  requires  but  Arms  and  a  knowledge  of 
^  their  use.' 

'  A  Public  Meeting  of  the  National  Guard  will  be  held  in  the 
<  Trades'  Hall,  Infirmaiy  Street,  on  Wednesday,  June  28,  1848,  For 
'  the  transaction  of  important  business.  Doors  open  at  Eight,  Chair 
'  to  be  taken  at  Half-past  Eight.    The  various  Clubs  are  respectfully 
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«  invited  to  attend.    An  opportunity  will  be  given  to  those  deurouB  of     No.  6. 

'  joining.  .  ^'^•"^ 

Cumminff. 

"  It  is  the  duty  of  all  men  to  have  arme."— Fortescub.  ''^J  oS*"* 

**  It  is  the  right  and  duty  of  all  Freemen  to  have  Arms  of  De- 

fence  and  Peace."— Braoton.  ^oW^' 

**  I  request  you  to  take  care  that  the  people  be  well  Armed  and      3848. 

in  readiness  upon  all  occasions."— Queen  Elizabeth.  Conspiney 

•*  To  attack  the  lowest  among  the  people  is  to  attack  the  whole  *  Sedition. 

people.*— De  Lolme. 
**  He  is  a  fool  who  knows  not  that  Swords  were  given  to  men 

that  none  might  be  Slaves  but  such  as  kuow  not  how  to  use 

them." — ^Algernon  Sidney. 

^  One  Penny  will  be  charged  at  the  Door  to  defray  expenses. 
*•  Alex.  Elder,  Printer,  243  High  Street.' 

and  by  then  and  there  openly  reading  the  said  placard,  or  causing  the 
same  to  be  openly  read  in  the  presence  and  hearing  of  a  great  number 
of  persons,  all  or  many  of  them  calling  themselves  Chartists,  then  and 
there  convened  and  assembled  as  members  of  a  body  calling  itself  a 
National  Guard,  or  for  the  formation  or  enrolment  of  such  National 
Guard ;  and  the  said  James  Gumming  did,  then  and  there,  his  said 
compassing,  imagination,  invention,  device,  or  intention,  or  one  or 
more  of  them,  wickedly  and  feloniously,  farther  express,  nttor,  and 
dedare,  by  taking  the  chair  and  presiding  over  the  proceedings  of  the 
said  meeting  of  persons  convened  and  assembled  as  aforesaid,  being 
members  of,  or  met  for  the  formation  or  enrolment  of  the  said  National 
Ooard ;  and  by  then  and  there,  or  at  some  other  time  within  the  pe- 
riod above  libelled,  and  at  some  other  place  to  the  prosecutor  unknown, 
joining  the  said  National  Guard,  and  enrolling  himself  as  a  member, 
or  otherwise  becoming  a  member  thereof ;  the  said  body  calling  itself  a 
National  Guard  being,  and  by  him  known  to  be,  an  illegal  and  dis- 
loyal body,  formed  or  enrolled  for  the  illegal  and  disloyal  purposes  of 
subverting  by  force  and  violence  the  laws  and  government  of  the 
realm,  and  of  compelling  by  force  and  violence  an  alteration  of  the 
laws  and  constitution  of  the  realm,  and  of  procuring  and  using  guns 
and  pikes  or  other  arms  for  the  levying  of  war  against  Us  within  the 
realm,  as  aforesaid,  in  order  by  force  or  constraint  to  compel  Us  to 
change  Our  measures  or  counsels,  and  in  order  to  put  force  or  con- 
straint npon,  and  in  order  to  intimidate  or  overawe,  both  Houses  or 
either  House  of  Parliament,  or  for  one  or  more  of  the  said  illegal  and 
disloyal  purposes ;  and  it  was  within  the  said  room  or  hall,  and  by  all, 
or  one  or  more,  of  the  said  persons  convened  and  assembled  as  afore- 
said, then  and  there,  openly  proposed  or  resolved  in  presence  and 
hearing  of  the  said  James  Gumming,  and  with  his  sanction  as  chair- 
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No.  6.     man,  thai  the  members  of  the  said  body  calling  itself  the  National 
^Cm^H^ir  ^^'^  should  proYide  themselves  with  gons  and  pikes  or  other  arms, 
JobnGnuit  and  it  was  intended,  and  bj  him  known  to  be  intended,  to  nse  the  said 
andOthOTB,  ^^qq^  ^^^  pikes  or  other  anna,  for  the  illegal  and  disloyal  porposes 
Hi^Coiiit.  aforesaid,  or  one  or  more  of  them ;  and  an  individoal  then  and  there 
1848.'     prosent,  whose  name  is  to  the  prosecutor  unknown,  did,  then  and  ihere^ 
A^g^    and  in  presence  and  hearing  of  the  said  James  Camming,  and  with  his 
&  Seditum.  sanction  as  chairman,  propose  and  undertake  to  fdmish  or  supply 
guns,  or  guns  and  bayonets,  to  those  who  desired  them ;  and  the  said 
James  Gumming  did,  as  chairman  aforesaid,  express  or  indicate  his 
approval  and  recommendation  of  such  proposal  and  undertaking,  and 
did  state  from  the  chair  of  the  sud  meeting,  that  pikes  would  be  8up~ 
plied  to  those  who  preferred  them  ;  and  the  said  James  Gumming  did, 
on  or  about  the  22d  day  of  July  1848,  or  on  one  or  other  of  the  days 
of  that  month,  and  within  or  near  the  house  in  Duncan  Street,  Drum- 
mond  Place,  Edinburgh,  then  and  now  or  lately  occupied  by  him,  or 
at  some  other  time  and  place  to  the  prosecutor  unknown,  hia  said  com- 
passing, imagination,  invention,  device,  or  intention,  or  one  or  more  of 
them,  wickedly  and  feloniously,  fEurther  express,  utter,  and  declare,  by 
writing,  subscribing,  and  addressing,  to  *  M'  James  Smith  27  Bmns- 
*•  wick  Street  Glasgow,'  a  letter  in  the  following  or  similar  terms  : — 

'  Edinburgh,  July  22,  1848, 
*  14  Duncan  &.  Dmmmond  Place. 
'  Dbab  Smith, 
«  I  am  in  receipt  of  yours  of  the  18^,  and  take  the  earliest  oppor^ 
'  tunity  of  communicating  the  information  desired.    Although  I  might 

*  have  informed  yon  generally  as  to  the  state  and  spirit  abroad  imme- 
*'  diately,  I  deferred  writing  until  I  could  procure  correct  accounts 
^  from  the  members  and  officers  of  the  various  clubs  and  political 
^  bodies  intending  to  arm.     There  are  a  great  many  dubs,  in  fact  they 

*  are  springing  up  nightly,  there  is  a  sort  of  club  mania.    The  follow- 

*  ing  are  the  names  and  numbers  of  the  clubs  which  are  increasing 
'  weekly :  MitcbeU  Glub,  50.  Bum's  Glub,  25.  Muir  Glub,  200. 
<  Baird  and  Hardie  Glub,  20.  Gerald  Glub,  26.  O'Gonnor  Glub,  12. 
'  Washington  Glub,  25.  Emmet  Glub,  I  have  not  yet  ascertamed  the 
^  number.  Besides  the  Glubs  there  is  the  National  Guard  which 
^  numbers  500,  making  a  total  of  8C4  inen  besides  the  Enmiet  Glub. 
^  The  National  Guard  have  given  an  order  for  80  muskets  with  bay- 

*  onets,  but  a  great  many  have  provided  themselves  with  arms ;  those 

*  ordered  are  for  those  who  pay  in  weekly  contributions  for  that  pur- 
*'  pose.    Some  of  the  Glubs  have  purchased  a  few  muskets  at  £l  each, 

*  which  have  been  shewn  at  the  meetings.  I  do  not  know  of  more 
^  than  8  as  yet ;  but  there  is  an  arms  fund  in  most  of  the  Glubs,  for 

*  those  who  are  not  able  to  purchase  them  at  once.     When  the  Guard 
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*  are  flopplied  with  the  amifl  ordered,  I  may  nj  nfelj  there  vill  be     No.  6. 

*  a  100  armed.    As  to  the  feeling  which  pervades  the  town,  it  is  de-  q,j^|]^ 

*  oidedly  warlike  at  the  present  time ;  the  general  topic  of  conversa-  John  Grant 
'  tion  is  arming,  street  fighting,  &c.  The  Irish  papers,  the  Felon  par-  wndO^ra. 
'  ticolarly,  is  read  with  aridity,  and  hailed  with  rapture  and  enthusi-  Hieh Court. 
'  asm.    Never  since  I  took  any  part  in  the  movement,  which  is  now     ^040^' 

'  nearly  20  years,  was  there  such  a  strong  feeling  of  resistance  to  the ^-^ 

'  government.     In  89  I  was  connected  a  defensive  means  associa-  ^  ^\ti^. 

*  tion,  but  the  spirit  evaporated  before  a  single  gun  was  subscribed 
'  for.  It  is  very  different  now.  The  desire  to  procure  and  possess 
^  arms  is  gaing  strength  every  day ;  whether  they  would  fight  or  not 
*'  it  is  difficult  to  answer.  I  know  that  an  Edinburgh  mob  generally 
'  fly  if  they  are  attacked ;  but  having  arms  and  some  idea  how  to  make 
*■  use  of  them  inspire  confidence.  I  shall  be  glad  to  hear  how  matters 
^  stand  in  Liverpool  and  Olasgow  as  soon  as  convenient.  In  the 
^  meantinie, 

'  I  am.  Dear  Sir, 

'  Tour's  sincerely, 

'  J.  CUMMIIfG.' 

*•  Mr  James  Smith, 
*  Glasgow.' 

and  on  the  day,  or  soon  after  the  day  above  libelled,  as  the  date  of  the 
said  letter,  putting  the  said  letter  addressed  as  aforesaid,  or  causing  the 
same  to  be  put,  into  the  Post-Office,  Edinburgh,  or  into  one  or  other  of 
the  Beoeiving-Offices  of  the  Post-Office,  Edinburgh,  intending  the  said 
letter  to  be  transmitted  to,  and  to  be  received  by,  James  Smith,  now 
or  ktely  residing  in  or  near  Botten  Bow  Street,  Glasgow,  and  now  or 
lately  a  porter  or  servant  in  the  employment  of  Messrs  Campbell  and 
Cmden,  now  or  lately  commission-agents  in  or  near  Brunswick  Street 
of  Glasgow,  or  to  be  transmitted  to,  and  received  by,  some  other  per- 
son of  the  name  of  James  Smith  to  the  prosecutor  unknown  ;  and  the 
said  letter  having  been  transmitted  through  the  Post-Office  to  Glasgow, 
was,  on  or  about  the  24th  day  of  July  1848,  delivered  by  mistake  to 
James  Smyth,  writer,  or  writer's  clerk,  son  of,  and  now  or  lately  re- 
aiding  with,  William  Smyth,  writer  in  Glasgow,  and  now  or  lately 
earrying  on  business  at  or  near  No.  29  Brunswick  Place  or  Brunswick 
Street,  Glasgow,  and  now  or  lately  residing  in  or  near  Abbotsford 
Phice,  in  or  near  Glasgow,  instead  of  being  delivered  to  the  person  for 
whom  it  was  by  the  said  James  Gumming  intended ;  and  the  said 
James  Gumming  did  write,  subscribe,  address,  and  transmit,  through 
the  Poet-Office  as  aforesaid,  the  said  letter,  with  intent  thereby  to 
serve  or  promote  the  said  illegal  and  disloyal  purposes  above  libelled, 
or  one  or  more  of  them,  of  himself  and  his  associates  in  the  said  illegal 
and  disloyal  body  calling  itself  a  National  Guard:  Likeas,  in  the 
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No.  6.  months  of  April,  May,  June,  and  JQly»  1848,  above  libelled,  or  one  or 
Qo^l^  more  of  them,  the  particular  time  being  to  the  prosecutor  unknown, 
John  Grant  and  within  or  near  the  room  or  hall  situated  in  or  near  Carrubber's 
and  Others,  qj^^^  jj-^j^  g^^^^^^  Edinburgh,  commonly  called  Painters'  Hall,  for^ 
High  Court  merly  occupied  as  a  place  of  meeting  by  the  Edinburgh  Branch  of  the 
1848.      National  Chartist  Association,  and  within  or  near  the  premises  situ- 

*! : ated  in  or  near  the  High  Street  of  Edinburgh,  then  and  now  or  lately 

Sl  Sedition  occupied  as  the  office  of  the  North  British  Express  newspaper,  and 
within  or  near  the  room  or  hall  above  libelled  in  or  near  Infirmary 
Stzeet  aforesaid,  and  within  the  house  in  Duncan  Stoeet,  Drummond 
Place,  Edinburgh,  then  and  now  or  lately  occupied  by  him,  or  in  one 
or  more  of  the  said  places,  or  at  some  other  time  within  the  period 
above  libelled,  and  at  some  other  place,  to  the  prosecutor  unknown,  the 
said  James  Gumming  did,  wickedly  and  feloniously,  combine  and  con- 
spire with  Henry  Ranken,  now  or  lately  residing  in  or  near  Bishop  s 
Close,  High  Street  of  Edinburgh  ;  Robert  Hamilton,  now  or  lately  re- 
siding in  or  near  Gilmore  Street,  Simon  Square,  Edinburgh;  John 
Grant,  printer,  now  or  lately  residing  in  or  near  Monro's  Close,  Ca- 
nongate  of  Edinburgh ;  Archibald  Walker,  now  or  lately  residing  in 
or  near  Bread  Street,  Edinburgh ;  Peter  Duncan,  a  mason,  now  or 
lately  working  in  or  near  Dalkeith,  in  the  county  of  Edinburgh,  and 
now  or  lately  residing  in  or  near  Edinburgh ;  the  said  James  Smith, 
now  or  lately  residing  in  or  near  Rotten  Row  Street,  Glasgow,  or  with 
one  or  more  of  them,  and  with  other  persons  to  the  prosecutor  un- 
known, calling  themselves  Chartists,  to  effect  an  alteration  of  the  laws 
and  constitution  of  the  realm,  and  particularly  of  the  constitution  of 
the  Commons'  House  of  Parliament,  the  qualification  for  the  franchise 
required  by  law  in  the  election  of  members  of  Parliament,  the  duration 
of  Parliaments,  and  other  such  changes  in  the  laws  and  constitution  of 
the  realm,  desired  and  aimed  at  by  him  and  his  associates,  and  gene- 
rally by  the  persons  calling  themselves  Chartists ;  and  the  said  altera- 
tions of  the  laws  and  constitution  of  the  realm  he  and  his  said  associ- 
ates did  combine  and  conspire  to  effect,  not  peaceably,  lawfully,  and 
loyally,  but  by  force  and  violence,  or  by  armed  resistance  to  lawfnl 
authority ;  and  the  said  James  Cumming  did,  on  or  about  the  28th  day 
day  of  June  1848,  and  within  or  near  the  room  or  hall  above  libelled, 
situated  in  or  near  Infirmary  Street  aforesaid,  wickedly,  feloniously, 
and  seditiously,  attend  and  take  the  chair,  and  preside  over  the  pro- 
ceedings of  the  meeting  above  libelled  of  a  great  number  of  persons 
convened  and  assembled  as  above  libelled,  as  members  of  or  for  the 
formation  and  enrolment  of  the  said  body  calling  itself  a  National 
Guard,  the  same  being,  and  by  him  known  to  be,  an  illegal  and  dis- 
loyal body,  formed  or  enrolled  for  the  illegal  and  dislojral  purposes 
above  libelled,  or  one  or  more  of  them ;  and  he  did,  then  and  there, 
circulate  or  distribute,  or  cause  to  be  circulated  or  distributed,  and  did 
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opeulj  read,  or  cause  to  be  read,  in  the  presence  and  hearing  of  the     No.  6. 
said  meeting,  the  printed  or  written  placard  above  libelled ;  and  he  did,  qq^™[^» 
then  and  there,  while  in  the  chair  of  said  meeting,  hear,  permit,  and  John  Grant 
sanction,  a  proposal  or  resolution  to  the  effect,  that  the  members  of  *°*^  Qthers. 
the  said  National  Guard  should  proTide  themselves  with  guns  and  HighCcrart. 
pikes  or  other  arms,  which  were  intended,  and  by  him  known  to  be      i848.' 
intended,  to  be  used  for  the  illegal  and  disloyal  purposes  above  libelled,  consDiracv 
or  one  or  more  of  them  ^  and  he  did,  then  and  there,  hear,  permit,  and  &  Sedition, 
anction,  a  proposal  and  undertaking  to  furnish  or  supply  guns,  or 
gnns  and  bayonets,  to  those  who  desired  them ;  and  the  said  James 
Camming,  in  the  presence  and  hearing  of  the  said  meeting,  and  in  an- 
swer to  a  remark  or  question  by  some  person  to  the  prosecutor  un- 
known, then  and  there  present,  whether  those  who  wished  pikes  would 
be  supplied  with  pikes,  did,  then  and  there,  openly  and  seditiously, 
atate  or  declare  from  the  chair,  that  pikes  would  be  supplied  to  those 
who  preferred  them,  or  he  did,  then  and  there,  use  words  of  the  same 
meaning  and  effect :  And  farther,  the  said  James  Gumming  did,  on 
or  about  the  22d  day  of  July  1848,  or  on  one  or  other  of  the  days  of 
that  month,  and  within  or  near  the  house  in  Duncan  Street  above 
libelled,  occupied  by  him,  or  at  some  other  time  and  place  to  the  pro- 
secutor unknown,  wickedly,  feloniously,  and  seditiously,  write,  sub- 
scribe, address,  and  transmit,  through  the  Post-Office  as  above  libelled, 
the  letter  above  libelled,  intending  the  same  to  be  transmitted  to,  and 
received  by,  James  Smith,  porter  or  servant  aforesaid,  or  some  other 
person  of  the  name  of  James  Smith  to  the  prosecutor  unknown ;  and 
the  said  letter  was  transmitted  through  the  Post-Office,  and  delivered 
bj  mistake  as  aforesaid,  to  the  said  James  Smyth,  writer,  or  writer  s 
clerk  aforesaid. 

John  Grant,  Printer,  Henry  Ranken,  Editor,  or 
Joint  Editor  of  the  North  British  Express  Newspaper, 
and  Robert  Hamilton,  Tailor,  were  charged  : 

That  Albeit,  by  the  laws  of  this  and  of  every  other  well-governed 
realm,  the  wickedly  and  feloniously  Conspiring  to  Effect  an  Alteration 
of  the  Laws  and  Constitution  of  the  Realm,  by  force  and  violence,  or 
by  armed  resistance  to  lawful  authority ;  as  also,  Sedition,  are  crimes 
of  an  heinous  nature,  and  severely  punishable  :  Yet  true  it  is  and 
OP  VERiTT,  that  you  the  said  John  Grant,  Henry  Ranken,  and  Robert 
Hamilton  are,  all  and  each,  or  one  or  more  of  you,  guilty  of  the  crimes 
above  libelled,  or  of  one  or  other  of  them,  actors  or  actor,  or  art  and 
part :  In  so  var  as,  in  the  months  of  March,  April,  May,  June,  and 
July,  1848,  or  one  or  more  of  them,  the  particular  date  being  to  the 
prosecutor  unknown,  and  within  or  near  a  room  or  hall  in  or  near 
Camibber's  close,  High  street  of  Edinburgh,  commonly  called  ^  Pain- 
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No.  6.     te^'s  Hall/  formerly  occupied  aa  a  place  of  meeting  by  the  Edinbotgh 

James     Branch  of  the  National  Chartist  Association,  and  within  or  near  the 

John  Gnmt  pi^™is^  in  or  near  the  High  street  of  Edinburgh,  now  or  lately  occu- 

andOthere.  pied  by  the  publishers  of  the  North  British  Express  newspaper,  and 

Hiffh  Court,  within  or  near  the  room  or  hall  commonly  called  the  Trades'  Hall,  Id 

1  ftl/'     ^'  ^^^^  Infirmary  street,  Edinburgh,  and  within  or  near  a  room  or  hall 

-^ —  in  or  near  Adam  square,  Edinburgh,  and  on  or  near  the  Calton  Hill, 

&  Section.  ^in^°^g^9  or  at  one  or  more  of  the  said  places,  or  at  some  other  place 
in  or  near  Edinburgh  to  the  prosecutor  unknown,  you  the  said  John 
Grant,  Henry  Ranken,  and  Robert  Hamilton  did,  all  and  each,  or  one 
or  more  of  you,  wickedly  and  feloniously,  combine  or  conspire  with 
each  other,  and  with  Archibald  Walker,  now  or  lately  residing  in  or 
near  Bread  street  of  Edinburgh ;  Peter  Duncan,  a  mason,  now  or 
lately  working  at  or  near  Dalkeith,  in  the  county  of  Edinburgh,  now 
or  lately  residing  in  or  near  Edinburgh ;  James  Gumming,  shoemaker, 
now  or  lately  residing  in  or  near  Duncan  street,  Drummond  phice  of 
Edinburgh ;  or  with  one  or  more  of  them,  and  with  other  persons  to 
.the  prosecutor  unknown,  calling  themselves  Ghartists,   to  effect  an 
alteration  of  the  laws  and  constitution  of  the  realm,  and  particularly 
of  the  constitution  of  the  Gommons'  House  of  Parliament,  the  quali- 
fication for  the  franchise  required  by  law  in  the  election  of  members  of 
Parliament,  the  duration  of  Parliaments,  and  other  such  changes  in  the 
laws  and  ^constitution  of  the  realm,  desired  and  aimed  at  by  you  and 
your  associates,  and  generally  by  the  persons  calling  themselves  Ghar- 
tists; and  the  said  alterations  of  the  laws  and   constitution  of  the 
realm  you  and  your  said  associates  did  combine  and  conspire  to  effect, 
not  peaceably,  lawfully,  and  loyally,  but  by  force  and  violence,  or 
by  armed  resistance  to  lawful  authority ;  and  you  the  said  John 
Grant,  Henry  Banken,  and  Robert  Hamilton  did,  all  and  each,  or 
one  or  more  of  you,  on  or  about  the  25th  day  of  April  1848,  or  on 
one  or  other  of  the  days  of  that  month,  or  of  March  immediately  pre- 
ceding, or  of  May  immediately  following,  and  within  or  near  the  pre- 
mises aforesaid,  occupied  by  the  publishers  of  the  North   British 
Express,  or  at  one  or  other  of  the  places  above  libelled  ;  and  again  on 
or  about  the  28th  day  of  April  1848,  or  on  one  or  other  of  the  days  of 
that  month,  or  of  March  immediately  preceding,  or  of  May  immediately 
following,  and  within  or  near  the  room  or  hall  situated  in  Adam 
Square  aforesaid,  or  at  one  or  other  of  the  places  above  libelled, 
wickedly,  feloniously,  and  seditiously,  resolve  and  agree  to  form,  or 
cause  and  procure  to  be  formed,    a  body,    to  be  called  a  National 
Guard,  imd  to  be  provided  with  arms,  to  be  used  for  the  illegal  and 
seditious  purpose  of  effecting,  by  force  and  violence,  or  by  armed  re- 
sistance to  lawful  authority,  the  said  alterations  of  the  laws  and  con- 
stitution of  the  realm,  or  one  or  more  of  them ;  and  you  did,  all  and 
each,  or  one  or  more  of  you,  become  a  member  of  the  said  body  calling 
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itself  the  National  Goaid,  knowing  the  same  to  be  an  illegal  body,      So.  6. 
formed  for  the  said  illegal  and  seditious  purposes :   Further,  you  the  ^^^^ 
sud  John  Grant,  Henry  Banken,  and  Robert  Hamilton  did,  on  or  John  Grmnt 
about  the  12th  day  of  June  1848,  or  on  one  or  other  of  the  days  of  that  •ndOthere^ 
month,  or  of  May  immediately  preceding,  or  of  July  immediately  fol-  High  Court, 
lowing,  attend  a  public  meeting  of  a  great  number  of  persons  convened    *  i^^J' 

and  assembled  on  Bruntsfield  Links,  near  Edinburgh,  by  or  in  conse- 1 

quence  of  a  printed  placard,  headed  ^  Great  Demonstration  of  the  ^^'^on. 

*  Trades  of  Edinburgh  and  Leith  to  refute  the  statement  of  Lord  John 
*•  Russell,  that  the  people  were  not  wanting  any  reform,  and  to  ex- 

*  press  their  determination  not  to  rest  satisfied  until  the  principles  of 

*  the  people's  Charter  become  the  Law  of  the  Land.'  And  you,  the 
said  John  Grant  did,  then  and  there,  take  the  chair  of,  and  preside 
orer,  the  prooeedings  of  the  said  meeting,  and  you  did,  then  and  there, 
advise  and  exhort  the  persons  there  conyened  and  assembled  as  afore- 
said to  organise  themselves  into  Clubs  and  Sections  for  the  more  effec- 
toal  prosecution  of  the  objects  of  the  Chartist  body :  And  you  the 
said  Henry  Ranken  did,  then  and  there,  address  the  said  meeting  con- 
vened and  assembled  as  aforesaid,  and  yon  did,  then  and  there,  openly 
and  seditiously,  move  a  resolution,  in  the  following  or  similar  terms : — 
^  We  the  inhabitants  of  Edinburgh  and  Leith,  in  public  meeting  as- 
*■  sembled,  are  satisfied  of  the  lamentable  ignorance,  or  wicked,  mali- 

*  cious  falsehood  of  Lord  John  Russell,  in  stating  that  the  people 
'  of  this  country  do  not  want  reform  of  any  sort  whatever ;  and  we 

*  therefore  declare,  that  it  is  our  intention  not  to  rest  satisfied,  nor  to 

*  cease  agitating,  until  the  people's  Charter  is  the  law  of  the  land, 
*■  being  fully  convinced  that  justice  can  neither  be  obtained  nor  pre- 
'  served  unless  the  people  are  put  in  possession  of  their  rights,  which 
'  are  clearly  laid  down  in  that  document :  'We  are  farther  resolved  to 

*  exert  ourselves  to  the  utmost  of  our  power  to  promulgate  our  prin- 

*  dples  in  every  quarter  of  the  land,  and  thereby  create  a  feeling  that 
*•  will  ultimately  compel  our  oppressors  to  relinquish  their  grasp,  which 
^  we  are  satisfied  will  be  ere  long ;  for  we  are  determined  that  while 
^  there  is  misery  for  the  inmates  of  the  cottage,  there  shall  be  no  peace 
'  for  the  inmates  of  the  hall ;'  and  in  support  of  the  said  resolution^ 
you  the  said  Henry  Ranken  did,  then  and  there,  openly  and  seditiously, 
and  in  presence  of  the  said  meeting,  say,  that  *  it  was  a  well-known 

*  fact  that  the  police,  the  special  constables,  and  the  military,  were 
'  tainted  with  the  principles  of  the  Chartists ;  but  although  these  men 
'  were  true,  they  would  not  forget  the  advance  of  enlightenment 

*  among  the  working  classes,  that  the  science  of  chemistry  had  entered 

*  the  workshop,  and  that  working  men  could  provide  themselves  with 
'  as  deadly  weapons  as  Warner's  long  range;  and  if  it  was  to  be  a 
'  struggle  for  life  and  death,  if  it  was  to  be  destruction,  then  you  hoped 
*'  and  trusted  that  the  working  men  would  only  be  trne  to  themselves, 
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No.  6.  *  and  onljr  abstain  from  all  acta  of  aggression  until  they  were  roused 
Cumzninff  *  ^7  ^^®  oppression  of  their  oppressors,  and  when  they  began  the  work, 
John  Grant  '  may  they  do  it  well;'  and  you  the  said  Henry  Ranken  did,  then 
"^  ^"'  and  there,  urge  and  advise  the  persons  convened  and  assembled  as 
High  Court-  aforesaid  at  the  said  meeting,  to  organise  themselves  into  clubs  and 

1848.      sections  for  the  more  effectaal  prosecution  of  the  objects  of  the  Chartist 

Conspiracy  ^^7 '»  *°^  7^°  ^^^>  further,  openly  and  seditiously,  and  in  presence  of 

&  Sedition,  the  said  meeting,  say,  ^  If  the  leaders  of  the  people  are  to  be  inoarce- 

t  rated,  if  the  people  are  to  suffer  this  tamely,  if  those  who  have  an 

c  interest  in  keeping  you  down  feel  that  you  will  quietly  submit,  then 

<  they  are  secure ;  but  if  the  working  men  look  to  themselves,  and  if 

*  they  look  to  those  who  place  themselves  in  the  front  of  the  fray,  if 

*  they  look  to  those  who  are  willing  to  brave  every  danger,  then  I  say 
c  the  working  men  ought  to  consider  what  means  should  be  taken  to 

<  protect  these  men  :  Let  the  property  of  the  country  be  hostages  in 
'  the  hands  of  the  people  for  the  safety  of  the  leaders  of  the  people ;' 
and  again  yon  did  further  say,  ^  It  has  been  said  that  the  French  are 
'  inventive,  but  that  the  British  have  this  faculty,  that  upon  all  the 

*  French  inventions  they  improve.      Should  the  authorities  drive  the 
*'  people  into  a  revolution,  then  I  hope  the  people  will  improve  upon 
*•  the  French  invention  of  a  republic ;'  or  you  did,  on  the  occasion 
above  libelled,  use  words  of  the  import  and  effect  above  set  forth :  And 
you  the  said  Robert  Hamilton  did,  time  and  place  last  above  libelled,  ad- 
dress the  said  meeting,  and  you  did,  then  and  there,  openly  and  sedi* 
tiously,  and  in  the  presence  of  the  said  meeting,  urge  and  advise  the 
persons  then  and  there  convened  and  assembled  as  aforesaid,  ^  to  orga^ 
'  nise  themselves  into  clubs  and  sections,  and  to  provide  themselves 
^  with  guns  and  bayonets,'  in  order  to  carry  into  effect  the  said  objects 
of  yourself  and  your  associates;  and  you  did  then  and  there  say, 
'  For  the  love  of  God  prepare  yourselves  with  guns  and  bayonets,  as 
^  the  day  is  not  far  distant  when  you  may  require  them ;'  or  you  did, 
then  and  there,  use  words  of  the  import  and  effect  above  set  forth :  And 
yon  the  said  John  Grant  did,  then  and  there,  as  Chairman  of  the  said 
meeting,  sanction  the  said  resolution,  and  did  put  the  same  to  the 
meeting  and  did  declare  it  to  be  passed  or  adopted ;  And  you  did,  as 
Chairman  aforesaid,  hear,  permit,  and  sanction  the  seditious  speeches 
above  libelled  of  the  said  Henry  Ranken  and   Robert  Hamilton,  and 
you  did  not  call  them  to  order,  or  stop  or  attempt  to  stop  them,  or  ex- 
press any  dissent  from,  or  disapprobation  of,  the  said  speeches :  And 
your  conduct  and  speech  as  aforesaid  in  the  Chair  of  the  said  meeting 
were  seditious,  and  were  intended  and  calculated  to  excite  popular 
disaffection,  commotion,  and  violence,  and  resistance  to  lawful  autho- 
rity:  FuETHER,  on  or  about  the  19th  day  of  June  1848,  or  on  one  or 
other  of  the  days  of  that  month,  or  of  May  immediately  preceding,  or 
of  July  immediately  following,  and  within  or  near  Waterloo  Rooms, 
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near  the  Regent  Bridge,  Edinburgh,  jou  the  said  Henry  Ranken  did,     No.  6. 
openlj  and  seditioosly,  and  in  the  presence  of  a  large  number  of  per-  Ctmm^e 
ions,  all  or  many  of  them  calling  themselves  Chartists,  then  and  there  John  Grant 
assembled,  nrge  and  recommend  the  meeting  to  *  organise  into  clubs  *°^  Othera. 
'  and  sections,'  for  the  more  effectual  prosecution  of  the  objects  of  the  Hirfi  Court. 
Chartist  body,  and  *  to  provide  themselves  with  arms  in  case  they      i848.* 

might  require  to  use  them  ;'  or  you  did,  then  and  there,  use  words  of : 

the  import  and  effect  above  set  forth  :  Further,  on  or  about  the  24th  &  Sedition, 
day  of  July  1848,  or  on  one  or  other  of  the  days  of  that  month,  or  of 
Jane  immediately  preceding,  or  of  August  immediately  following,  and 
on  or  near  the  Calton  Hill,  Edinburgh,  you  the  said  Henry  Ranken 
and  Robert  Hamilton  did,  both  and  each,  or  one  or  other  of  you,  attend 
a  public  meeting  of  persons  then  and  there  convened  and  assembled ; 
and  you  the  said  Henry  Ranken  did,  then  and  there,  address  the  said 
meeting,  and  you  did,  then  and  there,  openly  and  seditiously,  and  in 
presence  of  the  said  meeting,  say,  in  reference  to  the  illegal  and  cri- 
minal proceedings  of  certain  evil-disposed  persons  in  Ireland,  that  you 
considered  that  '  the  people  of  Ireland  were  justified  in  their  determi- 
*  nation  to  resist  to  the  death  the  oligarchy  who  ruled  them,'  and  you 
did  express  your  hope  or  prayer  that  ^  the  God  of  battles  would  smile 
'•  on  the  oppressed,  and  enable  them  to  improve  the  victory  they  were 
^  sure  to  win ;'  and  you  the  said  Henry  Ranken  did  further,  then  and 
there,  say,  that  ^  If  the  power  of  Great  Britain  was  brought  to  bear 
^  against  the  people  of  Ireland,  then  the  people  of  Scotland  must 
'  endeavour  to  distract  the  attention  of  the  Government ;'  and  you 
did,  then  and  there,  recommend  the  organisation  of  clubs  and  sections, 
for  the  more  effectual  prosecution  of  the  objects  of  the  Chartist  body, 
and  you  did  state  that  certain  clubs  had  been  already  formed  in  Edin- 
burgh, for  the  promotion  of  the  objects  desired  by  the  Chartist  body, 
and  you  did  name  certain  of  these  clubs,  as  the  *  Washington  Club,' 
the  « Mitchell  Club,'  the  « Faugh-a-Balloch  Club,'  the  *  Muir  Club,' 
the  '  Walhice  Club,'  the  '  William  Tell  Club,'  and  others ;  and  you 
did  urge  the  meeting  to  join  one  or  other  of  the  said  dubs,  or  you  did, 
then  and  there,  use  language  of  the  import  and  effect  above  set  forth  : 
And  you  the  said  Robert  Hamilton  did,  time  and  place  last  above 
libelled,  address  the  said  meeting,  and  you  did,  then  and  there,  openly 
and  seditiously,  and  in  presence  of  the  said  meeting,  say,  that  the  Irish 
people  would  require  help, — ^that  pikes  were  easily  made,— and  that 
the  young  and  spirited  men  of  Scotland  should  go  to  Ireland  and  help 
the  Irish  people ;  and  that  at  one  time  you  would  have  been  satisfied 
with  the  Charter  as  the  law  of  the  land,  but  that  now  you  would  accept 
0?  nothing  else  than  a  republic,  and  that  they  would  soon  obtain  one, 
or  jon  did,  then  and  there,  use  words  of  the  import  and  effect  above 
set  forth ;  and  the  whole  or  part  of  the  language  above  set  forth  as 
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No.  6.     aged  by  yon  the  said  John  Grant,  Henxy  Ranken,  and  Robert  Hamil- 
Camming,  ^^  respectively,  as  above  libelled,  was  intended  and  calculated  to 
John  Grant  excite  popular  disaffection,  commotion,  and  violence,  and  resistance  to 
^i2^  lawful  authority. 
High  Court* 

Nov.  7. 

^^®'         On  the  diet  against  Gumming  being  called,  Logan  ob- 


&  SeSSonu  jected  to  the  relevancy,  on  two  grounds,  1st,  In  respect 
to  the  statutory  offence,  that  no  overt  acts  were  suf- 
ficiently set  forth.  The  object  of  the  late  statute  was 
twofold, — 1st,  To  subject  a  party,  in  respect  of  certain 
acts,  to  a  charge  of  felony  only,  instead  of  treason ;  and, 
2d,  To  constitute  advised  speaking  sufficient  to  complete 
the  offence.  The  acts  charged  against  the  pannel  were 
high  treason  under  36th  Geo.  III.  c.  7,  which  was  re- 
pealed by  the  late  statute.  Treason  could  only  be  proved 
by  overt  acts  (Hume,  vol.  i.  p.  514),  and  there  was  a  ne- 
cessity in  all  cases  of  treason  to  libel  the  overt  acts 
specifically  in  connection  with  the  alleged  treasonable 
intent.  That  had  not  been  done  in  the  case  before  the 
Court.  It  might  be  conceded,  for  argument's  sake,  that 
sufficient  had  been  stated  for  constituting  an  offence  under 
the  statute,  if  properly  laid ;  but  the  prosecutor,  after 
alleging  a  substantive  antecedent  design,  as  far  back  as 
the  month  of  April,  proceeded,  in  libelling  the  overt  acts, 
at  once  to  28th  June,  without  alleging  that  this  was  done 
in  pursuance  of  the  intent  before  mentioned. 

The  Lord  Justice-Clerk  quoted  the  indictment  in 
Thistlewood's  case,  to  show  that  such  strictness  as  was 
contended  for  on  behalf  of  the  pannel  was  unknown  in 
English  practice. 

Logan  departed  firom  the  objection,  which  was  ac- 
cordingly repelled. 

He  then  objected  to  the  first  charge  as  laid  at  common 
law  for  Conspiracy.  The  mode  adopted  was  too  vague. 
It  ought  to  have  been  alleged  in  the  minor  that  the  va- 
rious acts  set  forth  in  support  of  the  charge,  had  been 
done  or  said  in  pursuance  of  the  common  design  charged 
in  the  major. 
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The  Lord  Justice-Clerk — ^It  would  have  been  better    No.  e. 

James 

had  the  mode  you  now  suggest  been  adopted ;  but  on  the  Oomming, 
seventh  page  of  this  indictment,  it  is  stated  that  the  body  and  othen. 
calling  itself  the  National  Guard,  and  over  a  nleeting  ofHighCoun 
which  the  pannel  is  said  to  have  presided,  '  was  known    ^848^ 
'  by  him  to  be  an  illegal  and  disloyal  body,  formed  and  conspiracy 

*  enrolled  for  the  illegal  and  disloyal  purposes  above  libel-  ^  Sedition. 

*  led,  or  one  or  more  of  them.'    Surely  that  is  sufficient. 

The  objection  was  repelled. 

He  then  objected  that  the  common  law  charges  were 
incompetent.  But  for  the  late  statute,  the  acts  charged 
against  the  pannel  would  have  amounted  to  high  treason ; 
and  that  statute  having  reduced  the  offence  to  one  of 
felony,  it  must  now  be  tried  exclusively  as  a  contraven- 
tion of  the  act. 

The  Court  thought  this  objection  so  important,  that, 
on  the  suggestion  of  the  Lord  Advocate,  with  the  con- 
currence of  the  prisoner's  Counsel,  they  delayed  the  case 
for  two  days,  in  order  that  the  case  might,  together  with 
those  of  Grant,  Ranken,  and  Hamilton,  be  heard  before 
the  whole  Bench.  The  Lord  Justice-Clerk  in  the 
meantime  directed  the  attention  of  the  Crown  to  the 
mode  in  which  it  was  stated  that  Cumming  had  incurred 
guilt,  by  wickedly  and  feloniously  expressing,  uttering, 
and  declaring  by '  writing,  subscribing,  and  addressing'  to 

*  Mr  James  Smith,  27  Brunswick  Street,  Glasgow,  a  letter,' 
&c.  He  wished  to  know  whether  this  was  intended  to 
be  a  charge  of  publishing  under  the  late  statute,  or  whe- 
ther it  was  only  intended  as  an  overt  act  of  sedition.  If 
intended  to  support  a  charge  imder  the  statute,  could 
such  charge  be  supported  without  averring  publication 
expressly  ?  Was  the  letter  merely  intended  as  a  narra- 
tive of  the  compassings  charged,  or  was  it  intended 
to  ^  proved  as  an  overt  act  ?  He  also  inquired  whether 
the  Crown  considered  the  charge  of  conspiracy,  as  laid  at 
common  law,  to  be  anything  different  from  sedition.  If 
it  was  not  different,  the  Crown  could  have  no  interest  to 
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N<>-  6.    press  it.    If  different,  doubts  might  arise  as  to  its  com- 

CummiDg,  petencj,  inasmuch  as  if  such  compassings  and  imaginings 

and  oth^.  as  those  charged  against  the  pannels  should  be  sufficiently 

High  Court  {JTovcd  bj  ovort  acts,  the  charge  might  amount  to  high 

ml'    treason,  notwithstanding  the  recent  statute.    There  was 

Conspiracy  ^^  precedent  for  any  indictment  in  such  a  form  for 

&  Sedition.  geditioH  merely.      In  all  previous  indictments  it  was 

merely  alleged  that  the  acts  done  had  been  calculated 

and  intended  to  alienate  the  minds  of  the  subjects  or 

produce  disaffection,  &c. ;  but  the  present  charge  went  a 

great  deal  fiirther,  in  charging  a  compassing  to  effect  an 

alteration  of  the  laws  and  constitution  of  the  realm  by 

force  and  violence.     The  question  became  very  important 

in  considering  the  application  of  Sir  William  Rae's  Act, 

whereby  the  punishment  of  transportation  was  abolished 

in  cases  of  sedition,  inasmuch  as,  if  this  was  held  to  be 

something  different,  the  Crown  might  ask  for  a  sentence 

of  transportation  ? 

The  following  Minute  was  then  given  in  by  the  pannel : 


UINUTE  FOB  JAMES  GUMMING. 

The  pannel,  and  the  counsel  for  the  pannel,  request  the  Court  to 
delay  the  diet  for  this  trial  till  Thursday,  the  9th  of  November  1848, 
inclusive,  and  consent  that  the  intervening  period  shall  not  be  reckoned 
within  the  days  of  running  letters  of  intimation  under  the  Act  1701, 
chap.  6.  (Signed)        James  Gumming. 

A.  S.  Logan. 

Arch.  Grahame. 
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PreBent, 
The  Lord  Jubtice-Clerk,  1848/ 

Lords  Mackenzie,  Moncreiff,  Mbdwyn,  Cockbubn,  and  Wood. 

The  diet  haying  been  again  called  against  the  pannel     No.  6. 
Gumming,  and  the  other  pannels  having  also  surrendered,  Cummmg, 

Logan  argued,  that  it  was  incompetent  to  try  thoa^d^ihm! 
oiFences  charged  against  the  pannels,  except  under  the  High  Court, 
recent  statute.  It  was  important  to  observe  what  were  ]  8'48!' 
the  charges  made  against  them.  It  was  alleged  that  conspiracy 
they  had  conspired  to  effect  an  alteration  of  the  law  and  ^  Sedition, 
constitution  by  force  and  violence,  to  intimidate  and 
oyerawe  Parliament ;  that  they  had  assisted  to  combine, 
and  abetted  an  illegal  force,  called  the  National  Guard ; 
the  substance  of  the  whole  being,  that  the  object  was  to 
effect  a  change  of  the  government  by  force.  The  minor 
was  the  same,  with  oue  exception,  on  both  of  the  com- 
mon law  and  statutory  charges,  the  only  difference  being 
that  under  the  common  law  it  was  not  charged  that 
Gumming  had  joined  the  National  Guard.  That  was 
not  material  to  the  present  discussion,  as  the  other  of- 
fences alleged  against  the  pannels  were  relevant  to  have 
constituted  treason  under  the  common  law  of  Scotland, 
under  tfce  36th  Geo.  III. ;  and  were  also  relevant  to  con- 
stitute felony  under  the  late  act.  Erskine,  B.  4,  tit.  4, 
sect.  20 ;  Mackenzie  on  Criminal  Law,  High  Treason, 
tit.  6 ;  Act  1st  Pari.  Gar.  II.,  chap.  5,  vol.  ii.,  p.  138, 
small  edition.  These  were  also  identical  with  the  treason- 
able offence  in  the  law  of  England,  under  the  statute  of 
Edward  III.  Luders  on  High  Treason,  p.  137 ;  State 
Trials,  vol.  vii.,  p.  961.  The  meaning  of  compassing  is 
thefe  defined  as  being  *  to  attempt  war.' 

Lord  Justice-Clerk. — Attempting  was  doubtless 
treason  in  Scotland.  Is  compassing,  conspiring,  and  at- 
tempting in  any  way  different  from  compassing  or  con- 
spiring? 
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No.  6.        Logan. — The  difference  was,  that  before  the  Union 

Jaxneflk 

Cumming,  compassing  and  conspiring  would  in  Scotland  have  been 
and  othOT.  high  treason,  but  in  England  could  only  have  been  proved 
Hijch  Court,  by  ovcrt  act,  done  in  pursuance  thereof.     Under  the  Ist 
r848.'    section,  7th  Anne,  c.  21,  the  jurisdiction  of  the  Court  of 
Conspiracy  Justiciary  was  ousted,  and  the  tribunal  of  the  Grand  Jury 
&  Sedition.  ^^  established,  and  the  right  of  peremptory  challenge 
given ;  but  it  could  not  be  pretended  that,  because  of 
that  statute,  compassing  ceased  to  be  per  se  a  treason  in 
the  law  of  Scotland.      It  was  incompetent  to  try  it  as 
evidenced  by  overt  acts,  as  an  offence  of  sedition  at  com- 
mon law ;  Hume,  vol.  i.,  553.     There  was  no  instance 
between  1709  and  1795  in  which  it  had  been  held  that 
species  factif  such  as  here  set  forth,  had  been  punishable 
otherwise  than  as  treason.     This  would  meet  the  objec- 
tion which  might  be  stated  from  the  6th  section  of  36th 
Geo.  III.,  inasmuch  as  before  that  statute  passed,  it  must 
have  been  considered  that  the  law  of  treason,  introduced 
by  the  7th  of  Anne  ,had  merged  all  subordinate  charges. 
Lord  Justice-Clerk. — ^Do  you  state  that  this  would 
not  have  been  a  seditious  offence  in  England  before  the 
passing  of  36th  Geo.  Ill  ? — And  referred  to  the  case  of 
Walker. 

LooAN. — ^In  the  case  of  Walker,  which  led  to  the 
passing  of  that  act,  the  words  used  were  similar  to  those 
in  the  present  indictment,  State  Trials,  vol.  xxiii.^.  1062. 
This,  however,  was  no  proof  that  the  common  law  of 
Scotland  would  have  regarded  it  in  the  same  light,  as  that 
wad  altogether  dissimilar  to  the  common  law  of  England. 
Further,  it  was  necessary  that  each  offence  should  be 
tried  under  its  appropriate  no7nen  juris :  if  it  was  treason, 
it  was  nothing  else.  The  statute  36th  Geo.  III.  did  not 
alter  the  character  of  the  offence,  it  only  created  that 
which  was  before  merely  evidence  of  treason  into  a*fiub- 
stantive  treason ;  East's  Pleas  of  the  Crown,  pp.  62,  63 ; 
case  of  Hardie,  p.  278.  The  second  section  of  the  late 
statute  had  no  such  reservation  as  was  contained  in  the  6th 
section  of  6th  Geo.  III.,  and  that  statute  being  repealed 
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the  reservation  therein   contained   was  repealed  also.     No.  c 
But,  farther,  the  statute  of  Victoria  contains  provisions  Cummhig, 
for  the  benefit  of  parties  accused  under  it.     Under  the  f^5 ouwi"? 
4th  section  information  must  have  been  given  within  six  HighCourr 
days  after  the  offence  was  committed,  and  a  warrant    ^jg^"/" 
issued  within  ten  days  thereafter,  otherwise  the  party  conspiracy 
could  not  be  tried  under  the  act ;  besides  which,  the  ^  Sedititn. 
party  was  entitled  to  the  benefit  of  criminal  letters,  as 
though  intimation  had  been  given  under  the  Act  1701. 
This  was  not  an  auxiliary  act,  but  a  direct  and  positive 
declaration  of  the  legislature,  as  to  what  the  offence 
should  be  considered  ;  how  and  when  it  should  be  tried, 
and  to  what  privileges  the  pannels  would  be  entitled. 

It  was  not,  however,  in  the  present  case  necessary  to 
push  the  argument  so  far.  Under  the  reservation  of 
36th  Geo.  III.  the  prosecutor  would  not  have  been 
entitled  to  try  both  under  the  statute  and  the  common 
law.  He  must  have  made  his  election :  and  it  was  equally 
incompetent  to  try  in  both  ways  under  this  statute. 

The  Lord  Advocate  and  Mr  Craufurd. — ^TLe  case 
must  be  considered  under  three  heads : — 

1.  The  common  law  of  Scotland. 

2.  As  affected  by  the  English  Treason  Acts ;  and, 

3.  Under  the  present  statute. 

1.  The  charge  of  conspiring,  as  here  laid,  would  have 
been  an  offence  at  common  law.  The  common  law 
reaches  all  criminal  acts  falling  within  the  range  of  pre- 
cedent or  known  principle.  They  were  quite  willing,  for 
the  sake  of  argument,  but  to  that  extent  only,  to  assume 
that,  in  Scotland  as  in  England,  all  felonies  merged  in 
treason.  This,  however,  was  in  truth  an  intermediate 
crime,  not  amounting  to  the  statutory  offence  on  the  one 
hand,  but  yet  properly  distinguishable  from  sedition  on 
the  other.  The  compassing,  which  was  now  no  longer 
treason,  was  the  act  of  an  individual  mind,  and  was  com- 
plete so  soon  as  the  intent  was  formed.  To  constitute 
the  crime  of  conspiracy  there  must  be  a  common  intent, 
a  combination  by  a  plurality  of  persons,  and  it  must. 
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No.  6.    therefore,  be  considered  as  different,  both  from  the  com- 

James 

Cummiog,  passing  which,  under  the  late  act,  was  made  felony,  and 

andotw  from  Sedition  as  an  individual  act. 

c^     The  Lord  Justice-Clebk. — ^Do  you  maintain  that 
^3^*3^*    under  a  charge  of  sedition,  it  would  be  incompetent  to 

CoDBDiracy  'i^^l  &  Combining  for  seditious  purposes  ? 

k  Section.  Craufubd. — ^It  is  not  necessary  to  push  the  argument 
that  length.  The  charge  here  is  not  so  laid,  but  yet  it  is 
well  laid,  and  if  the  combination  is  proved  as  stated,  that 
is  more  than  mere  personal  sedition.  There  never  yet 
was  a  period  when  such  conspiracy  would  not  per  sehaYe 
been  a  crime  at  common  law. 

2.  The  Act  36th  Geo.  III.  made  no  difference.  Under 
it  the  common  law  was  specially  reserved ;  but  suppose 
the  common  law  to  have  been  excluded  under  that  act, 
and  suppose  that  the  act  had  not  been  made  perpetual, 
but  had  expired,  as  was  originally  contemplated,  within 
a  year,  it  could  not  then  be  contended  that  the  common 
law,  which  had  been  in  abeyance  during  that  period, 
would  not  have  revived.  Nothing  can  exclude  the  com- 
mon law  but  special  statute,  or  identity  between  the 
crime  charged  and  an  existing  treason.  If  the  act  charged 
be  no  longer  treason,  then,  even  admitting  the  doctrine 
of  merging,  that  would  not  help  the  argument  of  the 
pannel,  inasmuch  as  it  must  be  a  living  treason,  not  a 
dead  one,  which  could  have  that  effect. 

3.  The  recent  statute  repeals  the  36th  Geo.  III.,  and, 
by  such  repeal,  restored  the  common  law,  as  to  all  com- 
passings  not  made  substantive  treasons  under  the  statute 
of  Her  present  Majesty.  There  is,  therefore,  no  longer 
need  for  any  reservation  of  the  common  law,  which 
reaches  this  crime,  and  all  such  crimes  by  its  own  native 
vigour.  The  common  law  was  never  excluded,  except 
by  positive  words ;  Hume^  vol.  ii.  p.  37.  This  has  been 
acted  upon  in  many  cases  under  Lord  EUenborougb's 
Act ;  case  of  Alea^ander  Mackenzie^  High  Court,  Dec.  31. 
1843,  Broun,  vol.  i.,  495.  The  result  of  adopting  the 
view  urged  on  the  other  side  would  be,  that  between  the 
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act  of  Anne  and  the  act  of  Geo.  III.  such  conspiracy,  as    j^^ 
then  charged  a^inst  the  panne],  would  have  been  no  Cumming, 

rn  11      .  11  1  11      John  Grant 

offence  at  all,  inasmuch  as  the  pannel  says  that  the  and  others, 
statute  of  Anne  prevented  it  being  indicted  at  common  High  Court. 
law,  and  yet  he  admits  that  it  was  not  treason  under  the     islk' 
statute  of  Edward  III.     There  could  be  no  doubt  that  it  conspiraoy 
might  have  been  so  tried  as  well  before  as  after  the  36th 
Geo.  III.     How  then  could  it  be  contended,  that  there 
was  anything  in  the  present  statute  to  prevenfthe  Public 
Prosecutor  from  libelling  the  offence  at  common  law, 
which,  aa  he  had  shewn,  had  been  always  in  force,  when 
the  crime  was  not  treason,  and  when  no  special  statute 
excluded  it  ? 

The  liOBD  JuffriCE-CLEBK. — ^Is  it  not  a  strong*  thing 
to  say  that  you  are  entitled  to  disregard  all  the  privi- 
leges given  to  the  pannel  under  the  4th  and  9th  sections, 
as  to  the  time  within  which  the  information  must  be 
given — ^the  warrant  for  apprehension  issued — and  the 
party  brought  to  trial  ? 

Cbaufubd. — If  I  am  right  that  the  crime  of  conspi- 
racy is  not  identical  vnth  the  statutory  offence,  then  the 
pannel  can  suffer  no  injury.  More  especially,  as  we 
do  not  seek  to  enforce  against  him,  in  respect  of  this 
charge,  the  high  penalties  imposed  by  the  statute. 

LoBD  Jtjstice-Clerk. — ^Do  you  say  you  do  not  intend 
to  prove  the  compassing  charged,  as  a  contravention  of 
the  statute  by  means  of  conspiracy  ? 

LoBD  Wood. — Under  the  8d  section,  the  compassings, 
imaginations,  &c.  which  are  declared  to  be  felony  under 
the  act,  are  said  to  be  completed  if  the  party  shall  ex- 
press, utter,  or  declare  the  same  by  publishing  any  print- 
ing or  writing,  or  by  open  advised  speaking,  or  by  any 
overt  act  or  deed ;  do  you  contend  that  the  privileges 
given  in  the  4th  section,  as  contradistinguished  from  that 
given  in  the  9th,  is  confined  to  cases  where  the  party  is 
alleged  to  have  contravened  the  act  by  open  and  advised 
speaking  only?  Is  not  the  fair  construction  of  the  act, 
that  as  every  mode  of  committing  the  offence  is  declared 
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J|[^    to  be  a  felonj,  and  to  be  punished  with  the  same  penalty, 
Cumming,  that  the  protection  in  the  4th  section  should  equally  ex- 

JohnGrmnt  j  ii  ^         -^ 

andothen.  tend  to  all  cases,  more  especially  as  this  is  the  plain  con- 
High  Court,  structiou  of  the  privilege  given  in  the  9th  section. 
18^/        The  Lord  Advocate.; — ^There  are  two  answers ;  the 
r  first,  that  if  I  do  not  prosecute  under  the  statute,  I  am 
not  bound  to  give  the  privileges  conferred  by  the -statute ; 
and,  secondly,  that  on  the  plain  construction  of  the  sta- 
tute, these  privileges  are  only  given  where  it  is  alleged 
that  the  statute  has  been  contravened  by  '  open  and  ad- 
vised speaking'  only.     And  there  was  good  reason  for 
this,  inasmuch  as  a  prisoner  might  not  be  enabled  to 
make  a  proper  defence,  in  respect  of  words  uttered  at  a 
public  meeting,  if  the  charge  had  been  allowed  to  remain 
over  his  head  until  the  circumstances  under  which  they 
were  uttered  were  forgot  by  parties  who  might  other- 
wise have  shewn  them  to  have  been  innocently  used. 

MoNCBEiFF  replied — ^The  points  are  few,  but  impor- 
tant. Our  position  is,  that  the  charge  of  conspiring  to 
effect  an  alteration  of  the  laws  and  constitution  of  the 
realm,  by  reason  of  the  statute,  merges  in  the  felony,  just 
as  before  the  late  enactment  it  would  have  merged  in  trea- 
son, except  for  the  reservation  under  the  36th  Geo.  III. 
which,  whatever  the  object  might  otherwise  have  been, 
is  equivalent  to  a  statutory  declaration  that,  but  for  the 
reservation,  the  common  law  would  have  been  ousted. 
By  the  18th  section  of  the  Treaty  of  Union,  recited  in  the 
statute  of  Anne,  it  was  provided,  '  That  the  laws  which 

*  concern  public  right,  policy  and  civil  government,  maybe 
'  made  the  same  throughout  the  whole  united  kingdom.' 
And  by  the  subsequent  statute,  it  was  enacted, '  That  such 

*  crimes  and  offences  which  are  high  treason  or  mispri- 

*  sion  of  high  treason  within  England,  shall  be  construed, 

*  adjudged  and  taken  to  be  high  treason  and  misprision  of 
'  high  treason  within  Scotland;  and  that  from  henceforth, 

*  no  crimes  or  offences  shall  be  high  treason  or  mispri- 

*  sion  of  high  treason  within  Scotland,  but  those  that  are 
'  high  treason  or  misprision  of  high  treason  in  England.' 
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The  Btatute  overruled  the  common  law,  in  so  fSsur  as  it    No.  6. 

James 

was  inconsistent  therewith. — Lord  Holt,  in  Sir  John  Cumming, 
Friend's  case,  State  Trials,  vol.  x.  p.  599.  andothem. 

There  was  no  instance  of  a  party  having  been  indicted  HiRh  court. 
for  conspiracy  to  levy  war  as  a  separate  oflfence  before     ]848/ 
the  36th  Geo.  III. ;  it  must  therefore  have  been  con-  conspiracy 


sidered  prior  to  that  statute,  if  proved  by  overt  acts,  as 
treason,  or,  if  it  could  not  be  so  proved,  as  sedition  only. 
Notwithstanding  the  rebellions,  Hume  makes  no  men- 
tion of  any  common  law  charges  of  this  kind,  and  it  was 
fair  to  assume  that  nothing  of  the  kind  was  ever  con- 
sidered competent  at  that  time. 

The  doctrine  of  merger  goes  much  farther  than  seems 
to  have  been  supposed.  In  the  case  of  Mackinlay,  the 
point  was  not  decided  as  applicable  to  the  law  of  Scot- 
land, although  on  a  fair  import  of  the  opinions  delivered, 
it  must  be  assumed  that  the  doctrine  was  allowed  in 
cases  of  treason.  It  extends  to  cases,  however,  other 
than  those  of  treason,  the  principle  being  that  where 
particular  species  facti  are,  by  means  of  a  statute,  raised 
into  a  higher  offence,  it  is  incompetent  to  prove  them 
under  a  lower  charge.  The  Act  of  Victoria  was  a  British 
Statute :  it  had  used  English  terms  unknown  to  the  law 
of  Scotland,  and  we  must  go  to  English  law  for  an  in- 
terpretation of  their  meaning.  By  that  law  conspiracy 
would  be  misdemeanour  only,  and  even  conceding  the  ar- 
gument on  the  other  side  that  the  common  law  had  re- 
vived in  consequence  of  the  repeal  of  the  86th  Geo.  III., 
the  only  effect  would  be  that,  inasmuch  as  under  the 
present  act  it  was  declared  to  be  a  felony,  and  as  it  was  an 
undoubted  principle  of  English  law,  that  if  an  act 
amounted  to  felony,  it  could  not  be  charged  as  a  mis- 
demeanour, the  common  law  charges  were  incompetent 
here.  Mr  Justice  Buller's  direction  to  the  Jury  in 
Isaac's  case,  Russell  on  Crimes,  vol.  ii.  p.  650. 

The  question  was,  was  the  statute  exclusive  to  any 
extent — if  so,  it  was  exclusive  to  every  extent.  There 
were  provisions  in  favour  of  the  pannels,  and  the  Lord 
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No.  6.     Advocate  could  not  neutralize  the  enactments  of  the 

Cuniming,  Legislature  in  their  favour,  under  pretence  that  he  did 

and  othTi^  not  seek  to  have  a  high  penalty  imposed  upon  them. 

High  Court-  as   the  pannel  might  prefer  those  protections   which 

1848.*    might  enable  him  to  prove  his  innocence,  or  exempt 

Conspiracy  him  from  trial  altogether,  rather  than  be  charged  with 

&  Sedition,  j^  Subordinate  offence  inferring  a  minor  punishment, — 

in  respect  of  which,  those  privileges  were  not  accorded 

to  him. 

Lord  Justice-Clerk. — It  would  have  been  very  de- 
sirable to  have  had  more  time  to  deliberate,  before  giv- 
ing judgment  in  this  very  important  case ;  but,  as  the 
pannel  is  entitled  to  all  the  privileges  of  the  act  1701, 
under  the  9th  section  of  the  late  statute,  the  Court 
cannot  delay  giving  their  decision  upon  the  points  which 
have  been  urged  in  his  favour. 

I  feel  the  greatest  difficulty  in  supporting  the  relevancy 
of  the  charges  objected  to,  and  but  for  the  great  differ- 
ence of  my  opinion  from  the  rest  of  the  Court,  I  should 
have  expressed  myself  more  decidedly  against  the  rele- 
vancy of  the  two  charges  laid  at  conunon  law. 

I  think  the  Lord  Advocate  made  a  great  mistake  as 
to  the  purport  of  the  argument  on  behalf  of  the  pannel, 
and  this  mistake  consisted,  in  my  opinion,  in  not  observ- 
ing that  the  minor  of  all  the  charges  were  essentially 
the  same.  It  is  true,  that  at  first  the  argument  which 
has  now  been  submitted  to  the  Court,  was  confined  to 
the  charge  of  sedition  only,  but  on  my  suggestion,  it  has 
to-day  been  extended  to  both  the  charges  at  common 
law. 

I  wish  to  guard  myself  against  agreeing  in  the  doctrine 
which,  it  has  been  said,  has  been  involved  in  this  argu- 
ment, that  the  offences  here  charged  were  not  cogniz- 
able by  the  common  law  before  the  36th  of  Geo.  III., 
I  have  no  doubt  before  the  passing  of  that  act  they 
were  illegal.  That  statute  made  them  treason,  but  in 
a  criminal  charge,  the  nature  of  the  fiicts  alleged  against 
the  prisoner  is  alone  important.     No  doubt  compass- 
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ing  to  levy  war  against  the  Queen  was  made  treason    Jo^e. 
by  36th  Geo.  Ill,,  as  made  perpetual  in  the  subsequent  cumming, 
year ;  but  this  shews  that,  at  common  law,  the  rule  was  and  othi^. 
as  I  have  stated  it,  namely,  that  intention  must  be  Hieh  court. 
shewn  by  overt  acts  in  all  criminal  offences,  and  that     ]sJ.' 
according  to  the  criminality  of  the  overt  acts  proved,  conspiracy 
the  law  would  infer  a  criminal   intention.      The   act  ^  ScdiUor. 
of  Geo.  III.  contains  a  clause  which  expressly  enables 
the  prosecutor  to  try  at  common  law  for  the  overt  acts, 
which  were  always  illegal,  as  well  as  for  the  intention 
then  first  made  a  crime  under  the  statute.    This  is  easily 
understood.  It  was  natural,  under  the  circumstances,  to 
find  such  a  reservation,  inasmuch  as  on  the  one  hand  it 
would  have  been  extremely  difficult  to  have  proved  in- 
tention without  overt  acts,  so,  on  the  other,  it  might  ap- 
pear on  the  evidence,  that  the  only  intention  the  law 
could  ascribe  to  the  prisoner  was  a  treasonable  one, 
whereby  an  indictment  for  a  less  offence  might  have 
been  rendered  abortive.     It  is  however  conceded,  that 
no  such  reservation  exists  in  the  late  statute,  nor  could 
it  be  expected,  for  as  the  intentions  dealt  with  by  the 
statute  are  now  no  longer  substantive  treasons,  the  rea- 
son for  such  reservation  no  longer  exists. 

The  late  statute  is  entitled,  *  an  act  for  the  better 
'  security  of  the  Crown  and  Government  of  the  United 
'  Kingdom,'  and  I  think  that  the  safe  rule  is  to  con- 
sider it  as  the  whole  code  of  law,  applicable  to  the 
offences  of  which  it  treats.  The  general  declaration  of 
the  statute  of  Union,  the  nature  of  the  Union  itself,  and 
the  whole  scope  and  object  of  legislation  since  that  period, 
shew  that  such  an  act,  defining  the  criminality  of  politi- 
cal offences,  containing  provisions  as  to  the  mode  of  pro- 
secution, must  be  taken  as  a  legislative  declaration  of 
what  shall  be  the  full  and  only  remedy  at  both  ends  of 
the  island.  This  statute,  afler  a  recital  of  previous 
statutes,  and  after  repealing  the  same,  in  so  far  as  they 
relate  to  compassing,  proceeds,  in  the  third  section,  to 
declare  that  such  compassing  shall  be  felony.     I  can- 
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No.  6.    not  separate  these  two  provisions,  more   especially  as 

Cui^^g,  this  section  is  identical,  with  the  single  difference  of  add- 

Md  o?h^!  ing  the  words,  *  on  her  or  royal  name,'  with  the  words 

High  Court,  employed  in  the  36th  of  Geo.  III.     The  statute  then 

1848^'    prescribes   how   the    offences    contemplated    shall    be 

Conspiracy  punishcd,  and  restricts  the  powers  of  the  prosecutor  as 

&  Sedition,  jq  i]^^  tj^g  withiu  which  he  is  to  prefer  his  instance,  and 

thereafter  restricts  the  competency  of  trial  within  the 

period  allowed  to  persons  after  intimation  has  been  given 

under  the  act  1701. 

In  the  &ce  of  such  provisions,  tending  so  materially 
to  the  benefit  of  the  pannel,  I  cannot  bring  myself  to 
believe,  that  when  the  legislature  enacted  this  statute,  it 
was  ever  contemplated  that  it  was  competent  to  the 
Public  Prosecutor  to  evade  all  these  advantages,  by  pro- 
ceeding as  for  a  different  offence  at  common  law. 

If  I  could,  looking  at  the  whole  scope  of  this  indict- 
ment, find  the  charge  of  conspiracy  or  sedition  different 
in  substance  or  matter  of  charge  firom   the  alleged 
statutory  offence,  my  difficulties  would  not  arise  ;  but 
surely  a  charge  of  compassing  to  levy  war  against  the 
Queen  would  be  supported  by  proof  of  a  conspiracy  so 
to  do.     There  never  was  such  a  conspiracy,  however 
abortive,  without  a  compassing.     The  same  acts  which 
would  shew  conspiracy,  if  they  proved  anything,  would 
also  establish  the  compassing.     In  the  first  charge  it  is 
stated  that  the  pannel  was  *  convened  as  member,'  &c. 
of  the  alleged  illegal  body,  associated  for  the  illegal 
purposes  therein  set  forth.    Now,  what  does  that  charge 
import  ?    It  has  not  been  disputed,  that,  with  the  ex- 
ception, not  the  variance,  that  a  joining  of  the  national 
guard  is  not  charged  in  the  minor  under  the  common 
law  charge,  the  charges  are  otherwise  identical.    It  is 
manifest  that  one  minor  would  have  done  for  both.    I 
have  the  greatest  difficulty,  then,  in  holding  that  any 
different  offence  can  be  ascribed  in  the  major.     If  it  was 
so,  I  must  tell  the  Jury,  when  I  come  to  sum  up,  that 
although  they  shall  say  that  the  parties  are  innocent  of 
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the  facts  charged  against  them  under  the  statute,  they    ^o.  9. 
may  yet  be  guilty  of  the  same  facts  under  the  charge  Cumniog, 
at  common  law.     To  my  nund  such  a  state  of  things  a^a  othen. 
is  impossible.      It  is  plainly  no  difference  that  others  High  Court. 
were  with  him  (the  pannel),  inasmuch  as  he  is  alleged    ^^^il' 
to  have  acted  in  concert  with  others  in  the  contravention  conapinicy 
of  the  statute ;  and  perhaps  the  worst  acts  set  forth  *  Sedition. 
against  him,  in  respect  thereof,  are  his  approval  and 
adoption  of  the  illegal  conduct  of  others  with  whom  he 
was  associated. 

A  point  has  been  raised  during  the  discussion,  on 
which  I  am  anxious  to  have  the  assistance  of  the  Court, 
namely,  that  the  conspiracy  here  set  forth  is  not  sedition. 
To  that  (^octrine  1  entirely  demur.  I  think  it  sedition 
of  the  worst  kind,  but  still  sedition.  I  have  never  for 
one  moment  thought,  since  the  passing  of  Sir  William 
Rae's  act,  that  transportation  is  still  competent  for  acts 
like  those  charged  in  the  present  indictment.  Here  the 
Public  Prosecutor  ought  to  have  charged  *  sedition, 
'  especially  when  committed  by  compassing,'  &c.  In 
1793,  under  the  general  charge  of  sedition,  the  pannels 
had  sentence,  after  proof,  for  seditious  conspiring  ;  but 
should  the  jury  return  a  verdict  of  not  guilty  of  sedition, 
but  guilty  of  conspiracy,  if  we  pronounce  our  interlocu- 
tor sustaining  the  relevancy  of  both  charges,  we  must 
hold  this  to  be  a  good  and  consistent  verdict.  I  should 
like,  for  my  assistance  in  directing  the  jury,  to  hear  your 
Lordships'  sentiments  on  this  point. 

It  is  for  these  reasons  that  I  am  for  sustaining  the 
objections  which  have  been  made  to  the  relevancy  of  the 
present  indictment.  In  so  doing,  I  wish  it  to  be  under- 
stood, that  I  by  no  means  go  on  any  general  notion  that 
the  intervention  of  a  statute  abrogates  the  common  law 
in  every  case.  I  go  upon  the  peculiarities  of  this  statute 
itself,  the  object  for  which  it  was  framed,  and  the  cir- 
cumstances under  which  it  passed ;  and  giving  due  re- 
gard to  these,  I  am  of  opinion  that  the  Legislature  has 
thereby  definitively  declared,  that  wherever  the   acts 


Digitized 


by  Google 


46  GASES  BEFORE  THE  HTOH  COURT 

No-  «•  charged  against  a  pannel,  in  fidr  construction  of  law, 
Camming,  amount  to  a  contravention  of  the  statute,  the  only  com- 
and  oth^  petent  proceedings  are  those  prescribed  by  the  statute, 
High  Court  with  all  the  privileges  it  gives  to  the  parties  accused. 

184*8?*  Lord  Mackenzie. — ^There  are  two  charges  objected 
Conapinicy  to,  couspiracy  and  sedition,  both  charges  at  coramon 
A  seditbn.  jg^^     jj  jg  jj^^  ^[^  jj^g^  thcso  are  not  crimes  at  common 

law  themselves.  But  it  is  said  that  they  are  excluded  by 
the  statute  of  Victoria,  as  containing  matter  that  is  in 
the  statutory  charge.  Now,  I  think  it  does  contain  such 
matter.  But  does  that  warrant  the  exclusion  of  the  com- 
mon law  charges  ?  It  is  said  to  do  so.  Why  ?  Because, 
it  comes  in  place  of  36th  Geo.  III.,  which  would  have 
excluded  it.     Now,  to  this  I  see  two  answers ; — 

First,  the  act  36th  of  Geo.  III.  did  not  exclude  the 
common  law :  it  had  a  clause  expressly  reserving  it. 

Secondly,  if  the  act  of  George  Third  did  exclude  the 
conmion  law,  yet  the  mention  of  it  in  the  act  of  Victoria,  as 
coming  in  place  of  that  of  George  Third,  did  not  mean 
that  it  was  to  keep  up  this  effect  of  that  statute.  It  re- 
pealed, in  the  proper  enacting  clause,  the  act  of  George  the 
Third,  and  without  any  qualification.  It  therefore  took 
away  the  treasons  of  the  act  of  George  Third,  and  substi- 
tuted a  felony.  Now,  supposing  that  the  treasons  of  the 
statute  of  George  the  Third  excluded  the  common  law, 
why  should  this  exclusion  remain,  when  they  were  taken 
away,  and  a  statutory  felony  substituted,  felony  having  no 
such  quality  of  exclusion  as  treason  has  ?  The  one  is 
taken  away  with  its  qualities;  the  other  substituted 
with  its  qualities.  If  the  accessory  qualities  of  treason 
had  been  continued,  it  would  have  greatly  defeated  the 
purposes  of  the  act,  one  of  which  was  to  facilitate  the 
trial  of  these  things.  I  therefore  set  aside  that  expres- 
sion. Secondly,  but  it  is  further  said,  that  the  statute  of 
Victoria  in  itself  has  provisions  inferring  the  exclusion  of 
the  common  law.  I  am  not  satisfied  with  that  argument. 
The  act  Victoria  is  an  act  which  imposes  severe  pains 
on  certain  acts,  which,  at  conmion  law,  were,  as  sedition, 
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punishable  only  by  two  years  imprisonment  at  most.     No.  6. 
This  statute  makes  them  liable  to  transportation  for  Cnmn^g, 
life.  It  also  brings  in  accessories  after  the  &ct,  not  liable  i^d  oui^! 
at  common  law,  and  takes  away  the  right  of  bail  from  High  Court. 
the  accused*     On  the  other  hand,  it  gives  certain  privi-    ^ms^/ 
leges  to  those  prosecuted  under  it.    The  chief  of  these,  conspiracy 
which  relates  to  the  charge  of  advised  speaking,  is  of  value,  ^  sedition. 
and  there  are  some  other  privileges  of  less  moment.  But 
I  cannot  see  why  these  may  not  be  given  to  persons  pro- 
secuted under  the  statute,  without  inferring  that  the 
common  law  is  excluded  in  prosecutions  of  all  the  acts 
of  crime  stated  in  the  statute.    I  think  the  statute  free 
from  any  absurdity,  in  the  view  that  the  common  law  was 
open,  as  before,  with  its  lighter  pains,  and  less  severe 
procedure ;  but  that  if  the  statute  is  insisted  in,  the  privi- 
l^es  thereby  given  must  be  granted.    I  cannot  therefore 
supply  the  place  of  a  clause  of  exclusion  in  the  statute. 
And,  on  the  whole,  I  feel  bound  to  repel  the  objections. 
Lord  Moncreipf. — ^I  could  have  wished  for  more 
time.    This  indictment  contains  three  charges— one  is 
for  contravention  of  the  statute,  founded  on  the  third 
section.     That  is  a  high  and  penal  statute,  and  there  is 
no  objection  to  the  charge  foimded  thereon.    But  the 
indictment  goes  on  to  state  second  and  third  charges. 
The  second  charge  I  think  different  in  some  respects 
from  the  first.     The  question  we  have  to  dedde  is, 
whether  this  second  charge  is  relevant  as  the  law  stands. 
No  one  doubts,  that,  apart  from  the  statute,  it  would 
have  been  good*    It  is  admitted  that  the  species  facti  set 
forth  constituted  a  crime  before  the  Union.     By  that 
act,  no  doubt,  the  law  of  Scotland,  so  &r  as  respects 
treasonable  offences,  was  overruled.     The  36th  Geo.  III. 
makes  acts  similar  to  those  now  charged  a  substantive 
treason,  and  contains  a  special  clause,  reserving  the  com- 
petency of  a  common  law  charge,  thereby  preventing  any 
merger.     That  statute  is  now  repealed,  and  with  it  the 
reservation  also.     But  it  is  important,  in  considering  the 
questions  which  have  been  raised,  to  remember,  that 
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No.  6.    when  they  were  treason,  the  common  law  was  preserved. 

Camming,  In  the  rccent  statute  there  are  substituted  provisions. 

and  Others.  But  there  was  no  necessity  for  any  reservation  of  the 

High  Court,  common  law,  inasmuch  as  there  was  no  treason  which 
1848. '   was  to  have  the  effects  of  creating  a  merger.     I  never 

Conspiracy  heard  that  because  a  statute  applies,  the  common  law  is 
*^°'  thereby  necessarily  ousted.  The  act  of  Victoria  is  a  highly 
penal  one.  The  common  law  charge  does  not  lead  to  the 
same  inference  as  the  statutory  one,  and  I  think  the  second 
charge  different  from  the  first.  Conspiring  is  not  neces- 
sarily the  same  thing  with  compassing  and  imagining. 
I  think  the  law  contemplates  a  special  case,  and,  inas- 
much as  this  libel  contains  no  statement  of  open  and  ad- 
vised speaking,  I  think  the  protections  therein  given 
cannot  legally  be  claimed  by  the  pannels  as  of  right. 

Lord  Medwyn. — The  indictment  contains  three 
charges;  the  objection  is  to  the  second  and  third.  I 
agree  with  Lord  Moncreiff  that  the  charges  are  somewhat 
different.  There  may  be  compassing  without  conspiracy. 
There  Inay  also  be  conspiracy  without  sedition,  though 
in  this  case  I  think  it  sedition  of  an  aggravated  kind ; 
the  question  is,  Can  the  common  law  be  excluded  ?  I 
do  not  think  the  implication  from  the  statute  is  sufiiciently 
strong  to  have  that  effect.  It  is,  no  doubt,  now  a  common 
law  offence.  By  36th  George  Third,  the  common  law 
right  is  preserved.  By  the  present  act,  the  repeal  of 
36th  George  Third  was  effected,  as  there  was  no  longer 
any  treason  into  which  the  sedition  could  merge.  It  has 
been  said  that  the  statute  is  the  whole  code  of  law  ap- 
plicable to  the  offence.  The  clause  by  advised  speaking, 
although  somewhat  difficult  to  separate  from  the  rest  of 
the  statute,  still  does  not  appear  to  me  sufficient  to  ex- 
clude the  common  law  on  a  charge  like  the  present,  when 
that  is  not  charged.  It  may  be  proper,  where  the  sta- 
tute is  founded  on,  to  give  the  protection  it  affords,  but 
that,  to  my  mind,  is  not  enough  to  exclude  a  common 
law  charge  like  the  present. 
Lord  Cockburn. — ^There  are  two  questions  for  our 
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decision, — ^the  one  is,  whether  treason  absorbs  all  subor-    ^o.  6. 
dinate  charges ;  conceding  that  to  be  so,  it  has  no  appli-  Camming, 
cation  to  the  present  case,  inasmuoh  as  this  is  not  said  and  oth^ 
to  be  treason.    The  other  is  on  36th  George  Third,  as  HighConrt. 
construed  in  pari  materia  with  the  recent  statute.    There    ^i  848?' 
is  no  question  that  a  conspiracy  like  this  is  a  crime.    I  conspmusy 
cannot  doubt  this.    The  point  for  determination  is,  has  *  ^^^^ 
the  common  law  been  taken  away  bj  the  late  statute,  so 
that  the  only  competent  punishment  must  be  under  the 
statute,  and  under  the  privileges  ^ven  to  the  pannel 
therein,  so  that  he  has  a  right  to  insist  on  being  tried 
under  the  statute,  and  within  the  statutory  period.    Now, 
there  is  here  no  express  abrogation  of  the  common  law. 
It  is  said  to  be  abolished  by  implication.    It  must,  how- 
ever, be  an  unavoidable  and  necessary  implication,  to 
have  such  an  effect,  and  I  cannot  see  whence  this  arises. 
Nothing  is  more  common  than  alternatively  charging  a 
contravention  of  a  statute  along  with  a  common  law 
charge,  and  if  one  minor  will  serve  several  majors,  the 
prosecutor  is  entitled  so  to  frame  his  indictment.    Even 
if  the  charges  were  identical,  I  should  not  think  exclu^ 
fflon  of  the  common  law  necessarily  followed ;  but,  inas- 
much as  these  facts  are  not  entirely  the  same,  and  the 
charges  are  not  the  same,  I  do  not  think  the  latter 
made  a  crime  under  the  statute  {reads  statute).    There 
must,  imder  the  statute,  be  a  levying  of  war,  which  is 
not  said  here.    There  is  not,  therefore,  any  necessary 
implication  to  exclude'  the  common  law,  and  as  I  can 
guess  the  intention  from  words  only,  I  do  not  think  they 
have  so  expressed  themselves  as  to  justify  us  in  reject- 
ing this  charge.    In  answer  to  the  question  of  privilege, 
it  is  sufficient  to  say  that  he  will  be  exempted  from 
the  pains  of  the  statute  if  found  guilty  of  the  common 
law  charge  only. 

Lord  Wood. — I  feel  great  difficulty  in  giving  an 
opinion.  There  are  three  charges.  The  one  statutory, 
one  conspiracy,  which  I  think  the  same'  as  sedition,  and 
a  thurd  sedition.    I  think  there  may  be  niany  charges 
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^'  ^'  of  those  acts  set  forth  so  drawn  as  not  to  infer  a  con- 
Gumming,  travontion  of  the  statute.  I  think  the  chaiges  in  sub- 
wdo^b^  stance  is  the  same,  notwithstanding  the  yariation  in 
High  Court,  niajor.  I  have  no  doubt,  therefore,  that  it  is  a  rele- 
184&'  ^^^^  ^^^^  under  the  statute.  If  I  am  asked  to  hold 
coosfincy  *^*  ^^®  chaiges  conspiracy  and  sedition  are  to  be  sus- 
&  Sedition,  taiucd  becausc  they  are  different,  I  should  say  the  ob- 
jection would  be  good,  because  I  conceive  them  to  be 
substantially  one  with  the  statutory  offence.  But  the 
question  is,  can  you  have  both?  Up  to  36th  G«o.  in. 
these  acts  were  indictable  by  common  law,  then  they 
were  created  into  treason,  and  the  less  offence  merged, 
but  the  common  law  was  preserved  even  by  that  statute. 
These  could  not  otherwise  have  been  prosecuted  at 
common  law,  on  accoimt  of  the  merger.  But  the  sta- 
tute preserved  the  common  law.  Then  came  the  present 
statute.  If  the  36th  Geo.  III.  had  merely  expired  the 
common  law  would  have  revived ;  and  the  same  conse- 
quence follows  from  its  repeal.  They  are  now  no  longer 
treason,  but  felony  under  the  recent  statute,  and,  but  for 
other  and  special  considerations,  I  would  have  had  no 
difficulty  in  saying  they  might  still  be  prosecuted  as  at 
common  law,  when  the  reservation  was  no  longer  neces- 
sary, in  consequence  of  the  repeal  of  the  statute.  But 
the  difficulty  b  in  respect  of  the  special  provision  in  the 
recent  enactment,  that  it  is  to  enact  other  penalties  in 
lieu  of  treason,  and  which  at  first  sight  seems  to  constitute 
it  the  only  code  of  law  on  the  subject.  But  I  incline 
to  hold  that  the  only  meaning  of  this  is  to  say  they  are 
not  to  be  treason  but  felony.  I  am  not  sure  that  this  is 
enough,  by  way  of  inference,  to  abrogate  the  common 
law ;  although  we  are  pressed  with  the  fourth  section, 
containing  so  many  and  valuable  protections  for  the 
benefit  of  the  pannel. 

But  I  think  with  Lord  Mackenzie  that  the  protection 
is  given  only  to  the  case  of  prosecution  for  open  and 
advised  speaking,  now  made  a  felony  under  the  statute. 
But  if  you  proceed  under  common  law  offence,  I  do  not 
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think  that  the  inference  is  sufficient  to  exclude  us  from    No.  e. 
sustaining  the  relevancj  in  that  fonn,  although,  no  doubts  cmnm^g, 
the  effect  is  to  depriye  the  accused  of  those  protections,  f^^^^ 
On  these  grounds  I  concur  with  the  minority  of  the  High  court 
Coart.  fe- 


GoDBpiracy 
&  Sedition. 


Present, 

Not.  13. 
The  Lord  Justicb-Cucrk,  ^®*®' 

Lords  Moncreiff  and  Medwtn. 

During  the  trial  of  the  pannels  Grant,  Ranken,  and 
Hamilton,  Peter  Anderson,  one  of  the  witnesses,  for  the 
Crown,  deponed, — That,  at  a  meeting  of  the  Edinburgh 
Chartist  Association,  a  letter  was  received  from  a  person 
named  M*Kay,  applying  for  aid  to  publish  a  pamphlet, 
a  draft  of  whiijh  was  enclosed.  On  a  printed  pamphlet 
being  shewn  to  him,  for  the  purpose  of  identification,  it 
was  objected  on  behalf  of  the  pannels,  that  before  this 
could  be  done,  the  Crown  must  prove  that  the  prisoners 
were  present  on  the  occasion  referred  to. 

The  Court  held,  that  as  the  object  was  to  prove  pub- 
lication of  a  pamphlet,  under  the  sanction  of  an  associa- 
tion, of  which  the  prisoners  had  been  shewn  to  be  mem- 
bers, the  evidence  could  not  be  objected  to  at  that  stage 
of  the  proceedings.  It  would  be  open  to  the  prisoners 
to  shew  that  it  had  no  application  as  against  them,  by 
provmg  that  they  were  not  concerned  in  it 

John  Bikings,  another  witness,  was  asked  whether  he' 
bad  heard  Hamilton  advocate  the  use  of  arms  at  the 
meeting  held  on  the  Calton  Hill,  whereupon 

Logan,  for  the  pannel,  objected  that  this  evidence  was 
incompetent,  the  special  occasion  when  the  words  were 
said  to  have  been  uttered  not  having  been  libelled. 
There  was  no  analogy  between  the  latitude  allowed  to  a 
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jokT'o '     P™^°®'  ^"  conducting  his  defence,  and  the  strictness 
ndotben.  required  to  be  observed  by  the  Crown.     To  support  an 
Hi^hComt.  indictment,  the  prosecutor  was  bound  to  prove  particular 
.  ms. '  hetSj  and  that  they  took  place  on  the  occasions  specified. 
Cooflpiney  The  object  of  serving  the  indictment  before-hand,  and 
&  SeditMo.  jjjg  requisitions  of  criminal  pleading,  were  all  intended 
to  guard  the  pannel  against  surprise  on  the  trial.    Here 
the  general  statement  was,  that  the  pannels  had  unlaw- 
fully conspired,  and  in  support  of  that  allegation,  parti- 
cular species  facti  were  set  forth.    The  prosecutor,  not 
content  with  proving  what  he  had  allied,  sought  to  esta- 
blish words  used  on  an  occasion  of  which  he  had  ^ven  no 
warning. 

Craufubd  said,  it  was  proposed  to  lead  this  evidence, 
not  with  reference  to  a  particular  charge  of  sedition  by 
spoken  words,  but  to  support  the  general  charge  of  con- 
spiracy. It  was  competent  to  prove  that  the  prisoner 
used  any  words  within  the  period  libelled,  indicating  his 
knowledge  of  the  nature  of  the  institution,  its  intention, 
and  objects.  It  would  be  relevant  to  prove  that  these 
words  were  addressed  to  an  individual,  and  it  can  be  no 
less  relevant  to  prove  them  when  uttered  at  a  public 
meeting.  He  was  also  entitled,  he  maintained,  to  anti- 
cipate a  remark  which  might  be  made  in  defence,  that 
the  prisoner  did  not  know  the  objects  for  which  the  in- 
stitution was  formed. 

MoNCOEtEiFF  answered,  there  were  certain  public  meet- 
ings specifically  libelled,  at  which  seditious  words  were 
alleged  to  have  been  uttered.  The  pannels  were  en- 
titled to  hold  that  the  occasions  and  words  set  forth  in 
the  indictment,  were  those  alone  on  which  the  prosecutor 
intended  to  rely.  It  might  lead  to  the  greatest  injustice 
if  it  was  allowed  that  other  meetings  and  other  words 
than  those  libelled  might  be  proved.  It  was  incompe- 
tent to  prove  intention  of  conspiracy,  without  ^ving 
notice  of  the  occasion  in  respect  of  which  the  proof  was 
offered. 
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No.  6. 
mi  •  j»      1  1  JohnGnuit 

The.  question  was  not  farther  pressed.  mdothera. 

The  Court,  however,  stated  that  it  must  not  be  con-  HighCourt. 
sidered  as  a  ruling  by  them,  that  language  intimating     1848. ' 
an  intention  of  conspiracj  could  not  be  proved,  though  Conspiracy 
the  specific  occasion  on  which  it  was  used  was  not  stated 
in  the  libel. 

James  Brownlee,  a  sergeant  of  police,  having  deponed 
to  having  been  present  at  the  meeting  at  Bruntsfield 
Links,  at  which  Ranken  spoke  and  moved  the  first  re- 
solution, was  asked  whether  he  had  advised  the  people 
to  get  arms,  in  order  to  procure  the  charter ;  whereupon, 

MoNCREiFF  objected,  that  when  an  indictment  for  se- 
dition libelled  particular  expressions  in  proof  of  the 
crime,  it  was  incompetent  to  prove  any  general  state- 
ment not  included  in  the  libel. 

Craufurd  argued  that  the  expresi^ons  in  the  libel 
formed  a  distinct  charge.  It  was  not  sought  to  adduce 
this  evidence  to  prove  any  other  act  of  sedition  than 
those  set  forth.  It  was,  however,  a  proper  and  compe- 
tent proceeding  that  evidence  of  other  expressions  in 
the  same  speech  should  be  laid  before  the  jury,  in  sup- 
port of  the  charge  of  sedition,  or  deduced  from  the  par- 
ticular expressions  mentioned  in  the  indictment. 

The  Court  ruled  that  the  evidence  was  admissable. 

It  was  proposed  to  ask  Andrew  Oliver  Smith,  clerk 
in  the  County  Police  Office,  to  read  a  printed  placard. 
No.  3  of  Process,  purporting  to  be  headed  *  National 
*  Guard,'  and  intimating  a  meeting  of  the  National 
Guard  on  28th  June  1848 ;  whereupon  it  was  objected 
by  the  counsel  for  the  pannels,  that  this  was  not  evidence 
against  any  of  the  prisoners,  until  it  had  been  previously 
she^n  that  they  were  in  some  way  connected  with  the 
National  Guard. 

The  Lord  Justice-Clerk. — You  may  be  able  to  dis- 
connect yourselves  fi'om  the  National  Guard,  but,  inas- 
much as  it  is  proved  that  the  subject  of  a  National 
'  ^^loard  was  discussed  at  the  meeting  of  the  Chartist  As- 
sociation, on  the  25th  and  28th  of  April,  at  both  of 
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No.  6.     which  Ranken  and  Hamilton  were  present,  and  inas- 

John  Grant  « 

and  Others,  much  as  it  is  clearly  shewn  that  they  were  connected 

High  Court  with  the  Association  on  the  28th  of  June,  it  is  clearly 

1848.  *   competent  that  the  placard  should  be  read  as  evidence 

Conspiracy  dgaiust  them. 

&  Sedition.  Thereafter  it  was  proposed  to  read  a  letter,  bearing  to 
be  dated,  '  Glasgow,  April  30.  1845,'  and  subscribed 
'  James  Smith,  Sub.  Sec.' 

Logan  objected  to  the  document  being  read.  It 
could  only  be  produced  with  a  view  to  make  out  con- 
spiracy, but,  inasmuch  as  the  conspiracy  libelled  was  not 
alleged  to  extend  farther  back  than  March  1848,  it  was 
clearly  incompetent  to  adduce  evidence  of  what  took 
place  three  years  before  in  support  of  the  charge. 

The  Court  held  that  the  letter  could  not  be  read. 

It  was  proposed  to  read  a  letter.  No.  6,  bearing  to  be 
dated  ^  Edinburgh,  2  Causewayside,  Thursday  morning, 
'  11th  May  1848,'  and  to  be  subscribed  *  John  Ferguson, 
'  Archibald  Walker.'  It  appeared  that  the  letter  was 
put  into  the  Post  Office  directed  to  Ranken,  and  that  it 
contained  a  request  that  it  should  be  communicated  to 
Gumming  afterwards,  and  that  it  was  found  in  the  hands 
of  Cmnming  open. 

MoNCRiEFF,  for  Ranken,  objected,  that  this  letter  could 
not  be  read,  inasmuch  as  it  was  not  shown  that  it  had 
ever  come  into  Ranken's  hands. 

The  Lord  Justice-Clerk — If  it  did  go  to  Gumming 
by  mistake,  and  never  reached  the  party  to  whom  it  was 
directed,  it  would  be  competent  for  you  to  prove  the  £bm^  ; 
but  as  this  letter  was  put  into  the  Post-office  directed  to 
Ranken,  the  Gourt  cannot  presume  that  there  was  a  mis- 
carriage in  the  Post  Office,  more  especially  as  the  letter 
itself  bears  that  it  was  to  be  commimicated  to  Gumming, 
in  whose  hands  it  was  found. 

MoNCRiEFF — It  was  uecessaTy  to  prove  Ranken's 
knowledge  of  the  letter.  The  writer  was  not  accused  as 
a  co-conspirator,  and,  therefore,  without  farther  evidence, 
it  was  impossible  to  allow  it  to  be  read  as  evidence  of  a 
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conspiracy  in  which  Ranken  was  said  to  be  involved,  al-  j^Bn  onint 
though  the  writer  was  not.    Besides  which,  the  letter  andothwa. 
was  clearly  private ;  and  it  could  not  be  evidence  that  a  HighCourt. 
party  had  written  a  private  letter,  until  it  was  shewn  that     isis.  * 
the  prisoner  had  seen  it.     Put  the  case  that  the  letter  Congpiracy 
had  contained  a  disclosure  of  some  nefarious  design,  al- 
together unconnected  with  the  alleged  Chartist  cdnspi- 
racy,  that  clearly  would  not  be  evidence.     Erskine,  in 
the  case  of  Hardy,  1794,  State  Trials,  vol.  xxiv.  p.  448, 
properly  drew  the  distinction  between  what  an  agent 
does,  and  what  he  says  has  been  done.    This  letter  only 
professed  to  be  a  narrative  of  what  others  had  done,  and 
the  writer  was  not  shown  to  have  been  a  coconspirator. 
Had  he  been  so,  according  to  the  principle  stated  by 
Erskine  in  the  case  referred  to,  the  letter  wduld  not 
have  been  evidence  against  the  party  to  whom  it  was 
addressed. 

The  Lord  Advocate  replied,  that  although  it  had  not 
been  shown  that  Ferguson,  the  writer  of  the  letter,  was 
in  any  way  connected  with  the  conspiracy,  it  had  been 
shown  that  Walker,  who  also  subscribed  it,  and  Gum- 
ming, to  whom  it  was  communicated,  were  both  members 
of  the  Chartist  Committee,  and  it  could  not  be  supposed 
that  it  would  reach  Cumming's  hands,  except  through 
the  medium  of  the  prisoner  Ranken.  This  circumstance 
caused  the  case  to  differ  essentially  from  that  of  Hardy, 
where  the  writer  only  was  smd  to  have  been  a  conspira- 
tor, and  not  the  receiver.  He  also  quoted  Lord  Mon- 
creiff 's  opinion  in  the  case  of  the  Cotton  Spinners. 

Lord  Medwyn. — The  document  in  Hardy's  case  con- 
t^ned  only  the  relation  that  certain  songs  were  sung, 
written  by  one  person  to  another,  who  was  unconcerned 
with  the  crime  charged.  It  was  not  a  letter  written 
from  one  conspirator  to  another.  Here  Walker  is 
proved  to  have  been  a  conspirator  as  much  as  Ranken. 
The  important  point  is,  that  at  the  end  of  the  letter 
there  is  a  statement  that  the  letter  is  to  be  handed  to 
Gumming,  and  the  letter  is  found  in  Cumming's  hands 
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joh^GMt  ^P®°'  "^^^  presumption  is,  that  it  came  to  the  person 
andothere.  entitled  to  open  it,  was  opened,  and  shown  to  Cumming. 
"is^vfisr  ^^^^  ^^  Ranken  had  never  seen  the  letter,  I  think  it  is 
^»^8'  good  evidence.  I  consider  this  case  greatly  different 
CoMpiracy  from  that  of  Hardv. 

&,  Sedition.       _  "^ 

Lord  Moncreiff. — My  impression  as  to  the  case  of 
Hardy  was  different.  I  suspect  yet  it  was  the  case  of  a 
letter  from  one  conspirator  to  another,  and  that  it  was 
admitted.  I  see  no  objection  to  this  letter.  It  is  signed 
by  Walker,  and  may  be  considered  his  as  much  as  Fer- 
guson's It  is  addressed  to  Ranken,  and  to  be  communi- 
cated to  another  alleged  conspirator.  It  is  said  for  the 
pannel  that  he  did  not  see  the  letter.  This  may  be  in 
the  first  instance  supposed.  But,  suppose  he  did  not 
see  it  at  first,  he  might  afterwards  see  it,  therefore  it  is 
not  to  be  assumed  that  he  never  saw  it.  It  is  said  that 
it  contains  a  narrative  only.  But  it  is  put  in  as  proving 
a  conspiracy,  and  a  narrative  of  things  said  to  have  been 
done  may  be  a  most  important  item  of  evidence. 

Lord  Justice-Clerk. — It  is  always  satisfactory  when, 
in  giving  a  decision,  we  find  the  opinions  of  other  Judges 
coinciding  with  our  own.  But  when  there  has  been 
great  difference  in  the  decisions  delivered,  we  are  better 
situated  to  decide  after  the  lapse  of  fifty  years,  than 
when  the  point  rose  suddenly,  and  two  of  the  most  emi- 
nent of  the  English  Judges  differed  from  the  majority  of 
the  Court.  I  have  often  considered  the  case  of  Hardy,  and 
I  find  it  often  alluded  to  by  others.  Giving  due  weight 
to  the  opinion  of  the  majority,  I  think  it  went  on  a  mis- 
apprehension. In  conspiracy,  the  purpose  and  intention 
is  what  is  to  be  proved.  The  acts  of  those  concerned, 
though  unknown  to  the  prisoners,  may  be  good  evidence 
of  the  design.  Thus,  in  the  case  of  Brandreth,  it  was 
permitted  to  prove  acts  done  in  one  part  of  England,  to 
establish  the  design  entertained  in  common  with  those 
in  another.  In  the  same  way  a  statement  of  the  parti- 
culars at  a  meeting  is  evidence  to  prove  the  intention ; 
also  (as  in  this  case)  a  letter  expressing  approbation  of 
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the  procedure.     1  he  narrative  of  the  progress  of  the    No. «. 
National  Guard,  of  the  feeling  in  its  favour,  all  go  toandotiien. 
show  the  purpose  as  much  as  if  the  facts  were  true.    It  aLgiiCoun. 
is  part  of  the  folly  of  such  means  that  people  delude     ]848/ 
themselves.     But,  does  a  statement  that  maj  be  false,  Conspiracy 
avowing  what  the  purpose  is,  less  prove  that  purpose  be-  *  Sedition. 
cause  it  occurs  in  a  pretended  narrative  of  what  has  not 
happened  ?    Therefore,  I  think  it  was  a  misapprehension 
to  say  that  the  document  in  Hardy's  case  was  not  evi- 
dence because  it  was  not  proved  that  the  songs  were 
sung.     The  fact  of  making  the  narrative  (though  false) 
may  prove  the  purpose  of  the  conspirators.     As  to  the 
objection  that  the  letter  was  not  received,  I  lay  that 
aside  as  of  no  importance.    It  is  good  evidence,  just  as 
statements  made  by  the  conspirators  here  would  affect 
him  when  in  London.     He  may  take  away  the  effect  by 
subsequent  explanation,  but  in  the  mean  time,  it  must  be 
received-     A  person  once  joining  in  a  conspiracy  may  be 
answerable  for  much  which  he  did  not  intend.    Assum- 
ing then  that  the  letter  was  not  seen  by  Ranken,  I  think 
it  good  evidence.     My  brother.  Lord  Moncreiff,  is  under 
a  mistake  in  supposing  that  the  document  was  admitted 
in  the  discussion  in  Hardy's  case,  to  which  reference  has 
been  made.    Another  document  was  received,  as  to  which 
the  facts  were  thought  to  be  different. 

Lord  Moncreiff. — ^I  see  it  was  so.  But  I  concur  on 
principle  in  receiving  this  document. 

The  Lord  Jusiice-Clerk  in  proceeding  to  charge  the 
Jury,  said — ^There  were  three  remarks  which,  in  the  out- 
set, he  felt  himself  bound  to  make.  The  first  was,  that 
it  had  been  urged  by  the  Crovni,  and  not  the  less  strong- 
ly, from  the  intention  having  been  disclaimed  that  it  was 
of  great  importance  from  the  character  of  the  times  to 
put  .down  the  doctrine  that,  under  any  circumstances, 
any  body  of  men  for  the  attainment  of  any  political 
object,  were  entitled  to  use  violence.  Whatever  may 
be  the  importance  at  any  particular  juncture  of  repress- 
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No.  6.     ing  such  a  doctrine,  it  must  be  remembered  that  such  a 

John  Grant  .  « 

and  otbem.  consideration  cannot  weigh  in  determining   as  to  the 
High  Court,  guilt  or  innocence  of  the  pannels.    Though  the  conse- 
1848.'   quences  of  a  verdict  of  not  guiltj  might  be  fearful,  from 
Conspiracy  a  misapprehension  of  the  grounds  on  which  that  verdict 
^^^^  proceeded,  yet  if  you  cannot,  from  the  evidence  laid  before 
you,  find  the  pannels  guilty,  you  are  bound  to  declare 
them  innocent.     The  second  remark  applies  to  an  argu- 
ment yet  more  illegitimate,  and  very  mischievous,  which 
was  pressed  on  the  part  of  the  pannels,  that  you  should 
hesitate  to  deliver  a  verdict  of  guilty,  although  such 
.might  be  your  conviction  on  your  oaths,  from  the  notion 
that  such  a  verdict  would  create  discontent  in  some  por- 
tion of  the  community ;  or,  that  it  might  have  the  efl^ct 
of  elevating  the  accused  into  the  importance  of  political 
martyrs.     If  the  crimes  should  be  proved  to  your  satis- 
faction, you  will  be  violating  your  oaths  if  you  fail  to 
give  a  conscientious  verdict,  because  you  antipicate  inex- 
pedient results.    The  Jury  must,  from  the  facts  laid  be- 
fore them,  say  whether  the  pannels  are  guilty.     And  I 
may  add,  that  I  never  knew  a  verdict  returned  after  con- 
scientious deliberation,  that  did  not  carry  its  due  weight. 
Neither  have  I  found,  that  when  the  prosecution  is  just, 
that  a  verdict  of  guilty  was  attended  with  the  results 
pointed  to  by  one  of  the  counsel.     It  was  urged  upon 
you,  that  great  allowance  was  to  be  made  for  the  feelings 
of  men,  who,  unable  to  raise  themselves  above  the  bur- 
dens and  privations  of  daily  toil,  could  not  submit  to  the 
sight  of  greater  means  being  in  the  possession  of  the 
upper  classes,  whom  they  might  think  not  more  worthy 
than  themselves,  and  that  great  indulgence  on  that  score 
was  to  be  made  for  any  violence  of  language  which  may 
be  proved  against  the  pannels.     Now,  while  I  quite  con- 
cur in  the  feeling  that  great  latitude  may  be  taken  in 
the  free  discussion  of  public  events  and   of  political 
changes,  yet  I  know  no  more  mischievous  doctrine  than 
to  claim  toleration  for  violence  as  to  the  differences  in 
the  social  conditions  of  mankind.     Such  violence  is,  in 
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truth,  the  outbreaks  of  the  evil  heart  of  man,  rebelling    No.  6. 
against  the  decrees  of  Providence  as  to  bis  lot  and  situap  andoihen. 
ticm  in  life,  which  lead  him,  instead  of  bearing  such  dis-  High  Court 
pensations  with  Christian  resignation,  to  attempt  to  in*  ^uIaIl' 
Yolve  all  society  in  confusion  and  misery,  in  the  vain  hope  5^^^^ 
that  he  may  benefit  by  the  spoil  of  others,  whom,  from  *  sedition. 
SQch  selfish  feelings,  he  is  ready  to  plunge  into  distress, 
lliis  is  the  plain  truth  as  to  all  such  topics  as  I  was  sorry 
to  hear  descanted  upon  by  one  of  the  counsel.    But, 
really  such  declamation  was  quite  beside  the  present  case. 
We  have  fortunately  no  evidence  that  the  pannel,  for 
whom  such  mischievous  views  were  urged,  had  been  actu- 
ated by  any  such  dangerous  and  wicked  and  unchristian 
feelings.     All  that  is  alleged  against  him,  or  can  be  col- 
lected from  the  case  as  insisted  in  by  the  Crown,  is  simply 
seditious  language  and  proceedings,  in  the  course  of  ad" 
Yocating  and  attempting  ordinary  seditious  objects,  tend- 
ing to  create  insurrection.     I  am  one  very  ready  to  make 
the  utmost  allowance  for  the  language  used  by  men  at 
political  meetings,  who  know  very  little,  from  their  pre- 
vious pursuits,  of  the  import  of  what  they  are  uttering, 
and  have  no  definite  objects  in  view.     But,  while  great 
freedom  may  be  claimed  in  such  a  case,  that  is  a  very 
different  thing  indeed  from  the  attempt  to  justify,  or 
palliate,  or  excuse,  violence  of  language  and  incendiary 
declamation,  because,  forsooth,  those  who,  by  the  decrees 
of  Providence,  must  labour  for  their  bread,  cannot  sub- 
mit to  the  inequalities  of  human  society,  and  cannot  re- 
fram  from  incitements  to  general  confusion,  in  the  hope 
of  bettering  their  own  condition.    The  latter  feeling  is, 
I  again  say,  the  rebellion  of  the  evil  heart  of  man  against 
the  dispensations  of  Providence,  and  is  the  very  wicked- 
ness which  the  spirit  of  evil  excites,  as  the  most  prolific 
sources  of  fearful  crime.     Fortunately  we  have  no  such 
case  here.     Nor  can  I  believe  that  the  case  of  the  pan- 
nel, if  he  is  found  by  you  to  be  guilty,  will  be  viewed  by 
his  own  class  (for  I  have  a  better  opinion  of  their  religi- 
ous and  moral  feelings),  as  an  instance  of  a  man  unjustly 
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No.  6.  punished  for  trying  to  better  his  own  condition  and  that 
andothere.  of  his  associatoB :  The  lower  orders  in  this  country  know 
High  Court  well  that  anarchy,  and  general  confusion  and  disorder, 
1848.  would  only  add  to  their  privations.  I  have  adverted  to 
Conspiracy  thoso  topics,  bccauso  I  think  they  ought  to  be  banished 
&  Sedition,  altogether  from  courts  of  justice. 

The  third  remark  I  have  to  make  is,  that  in  judging  of 
such  offences  as  these,  while  it  is  on  the  one  hand  true,  that 
the  extravagance,  the  folly,  and  the  absurdity  of  the  lan- 
guage used,  may  be  of  great  importance  in  enabling  you 
to  come  to  the  conclusion,  whether  the  speeches  were 
used  with  such  a  deliberate  purpose-— a  seditious  purpose, 
as  is  imputed  in  the  indictment ;  yet»  on  the  other  hand,  it 
is  dangerous  to  hold  that  because  they  are  silly,  they 
may  not  also  be  mischievous.  It  would  be  hazardous,  if 
you  shoidd  think  the  pannels  guilty  of  forming  the  Na* 
tional  Guard,  yet  because  you  think  the  project  extrava- 
gant, that  therefore  it  is  to  be  treated  only  as  folly,  and 
a  verdict  of  acquittal  returned  on  that  ground.  Such  a 
course  is  not  reconcileable  with  law,  or  with  the  expe- 
rience of  man,  as  to  the  results  which  may  follow  from 
many  extravagant  and  very  silly  proceedings. 

Whatever  difficulties  might  have  been  expected  to  arise 
in  point  of  law,  he  was  happy  to  say  that  none  really  ex- 
isted in  the  case  before  the  Court.  The  whole  question 
was,  were  the  charges  made  against  the  pannels  proved  ? 
If  they  were,  there  could  be  no  doubt  they  amounted  to 
the  crimes  of  conspiracy  and  sedition,  subject  to  the  de- 
termination of  the  Court  upon  the  construction  of  the 
charge  of  conspiracy,  as  to  whether  it  was  in  fact  any  thing 
else  than  sedition.  His  Lordship  then  went  over  the 
whole  proof,  commenting  upon  it  and  explaining  its  bear- 
ing as  he  went  along. 

The  Jury,  after  deliberating  for  half  an  hour,  return- 
ed the  following  verdict :— - 

.  *  The  Jury  unanimously  find  the  charge  of  conspiracy 
'  against  the  three  panels,  as  libelled,  not  proven. 
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*  The  Jury  also  unanimously  find  John  Grant  ^ot^^^^-^^^ 

*  guilty  of  sedition,  as  libelled.  andotLem. 

*  The  Jury  further  unanimously  find  Robert  Hamilton  ^jfj^^^g'*- 

*  guilty  of  using  language  calculated  to  excite  popular     i848. 

*  disaffection  and  resistance  to  lawful  authority.  conspiracy 

*  And,  by  a  majority  of  one,  find  Henry  Ranken  guilty 

*  of  using  similar  language/ 

The  Lord  Justfice-Cler^. — 6entlemen,be  goodenough 
to  observe,  in  regard  to  that  part  of  the  verdict  which 
contains  the  specialty  finding  Hamilton  and  Ranken 
guilty  of  using  language  calculated  to  excite  popular  dis- 
affection and  resistance  to  lawful  authority,  that  this  is 
the  description  of  sedition  libelled.  Now,  to  make  your 
verdict  correct,  you  should  determine  whether  they  are 
guilty,  or  not  guilty,  of  sedition,  to  any  extent  you  please. 
You  may  say,  for  example,  tha£  they  are  guilty  of  sedi- 
tion, in  so  far  as  they  used  language  calculated  to  excite 
popular  disaffection  and  resistance  to  lawful  authority. 

The  Chancellor  of  the  Jury. — That  is  what  we  mean, 
my  Lord. 

Lord  Justice-Clerk. — In  using  the  word  *  calculated,' 
do  you  mean  to  leave  out  the  word  •  intended ;'  or,  does 
your  verdict  mean  to  embrace  both  ? 

The  Chancellor. — We  meant  purposely  to  leave  out 
the  word  *  intended.' 

The  Verdict  was  then  recorded  as  follows : — *  The 

*  Jury  unanimously  find  Robert  Hamilton  guilt  of  sedi- 
'  tion,  in  so  &r  as  that  he  used  language  calculated  to 
'  excite  popular  disaffection  and  resistance  to  lawful 

*  authority ;  and,  by  a  majority  of  one,  find  Henry  Ranken 
'  guilty  of  sedition  in  the  same  terms.' 

Logan  thereupon  objected,  that  this  verdict  as  re- 
turned, was  insufficient  to  support  a  sentence. — ^In  re- 
spect of  which  objection,  the  Court  continued  the  diet 
until  the  18th  of  November. 
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James        On  th^  motion  of  the  Lord  Advocate,  the  Court  de- 
Highclurt!  serted  the  diet  against  the  pannel  James  Cumming,  sim- 


Hig] 
No 


ilJ*'  piidt^^  and  dismissed  him  from  the  bar. 

1848. 


Conapirftcy 
&  SeditioiL 


Present, 


i^'j^^  *  Thb  Lord  Justice-Clerk, 

Lords  Mackenzie,  Moncrbiff,  Mbdwyk,  Cockburn,  and  Wood. 

No.  6.  The  pannels,  Ranken  and  Hamilton,  having  been 
mdo^^  placed  at  the  bar,  the  Lord  Advocate  moved  for  sentence 
HiffhConrt.  ag^inst  them  in  the  usual  form. 

iws!^*  Whereupon  Logan,  in  support  of  the  objection  to  the 
conapiracy  ^crdict,  UTgcd,  that  in  page  six  of  the  indictment  there  was 
&  Sedition,  an  allegation  of  intention,  which  overrode  the  wholecharge. 
In  a  conversation  which  occurred  between  the  Justice- 
Clerk  and  the  Jury,  the  latter  explained  their  meaning. 
Their  attention  having  been  called  to  the  particular 
charge,  and  it  having  been  pointed  out  to  them  that  the  in- 
dictment charged  that  the  language  used  was  intended, 
as  well  as  calculated,  to  produce  the  effect  charged,  the 
Jury  stated  that  they  purposely  omitted  the  word  in- 
tended ;  the  verdict  was  defective,  in  respect  that  the 
terms  used  by  the  Jury  did  not  amount  to  sedition,  and 
were  defective  in  an  essential  quality  of  the  crime. 

Without  going  into  the  general  question,  that  dole  is 
necessary  in  every  crime,  intention  was  undoubtedly 
necessary  to  constitute  sedition.  It  was  necessary  also 
to  charge  it  in  an  indictment;  though  it  was  not 
necessary  to  prove  what  actually  passed  in  the  mind  of 
the  pannel,  yet,  where  the  Jury  negatived  intention,  the 
verdict  was  not  for  the  prosecutor,  but  for  the  pannel ; 
Hume,  vol.  i.  p.  351.  He  more  expressly  sets  forth 
necessity  of  intention,  vol.  i.  p.  553.  It  was  not  con- 
tended that  calculated  might  not  sometimes  comprehend 
intended.  The  plans  of  a  surveyor  are  said  to  be  cal- 
culated to  promote  his  work,  and  they  are  also  intended 
so  to  do.  But  it  was  necessary  that  the  words  should 
be  not  only  intended,  but  in  themselves  suited  and  fitted 
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io  promote  the  object  in  this  case.     When  the  intention    No.  ^, 
was  brought  before  the  Jury  thev  found  the  words  cal-  andottien. 
culated,  and  negatived  the  inference  of  intention.  High  Court 


The  LoBD  Justice-Glgrk. — What  I  want  to  know  is,  *  ml^' 
what  Mr  Hume  means  by  suited.  conspiracy 

Logan. — ^He  means  fitted.      Suited  and  calculated  *  ^^***^' 
mean  the  same. 

Lord  Mackenzie^ — ^You  mean  the  words  are  capable 
of  that  interpretation* 

LooAN,  in  illustration^  referred  to  cases,  Hume,  vol.  ii. 
p.  457,  to  show  the  converse  of  his  proposition,  cases  in 
which  a  special  verdict  was  held  good.  In  vol.  xxiii., 
State  Trials,  there  were  several  indictments  shewing  the 
necessity  of  libelling  intention. 

Lord  Justice-Clerk. — There  are  at  least  a  dozen 
other  indictments  in  that  volume. 

LooAN. — ^Yes,  but  they  all  more  or  less  explicitly  set 
forth  the  necessity  of  intention. 

Lord  JusncE-CLERK. — Not  as  I  read  them.  You 
need  not  refer  to  those  containing  charges  of  convention 
and  conspiracy ;  I  allude  to  those  confined  to  sedition. 

Logan. — It  was  clear,  on  the  authority  of  Hume,  that 
nudus  animus  was  of  the  essence  of  sedition;  and  fi-om. 
indictments   extending   over   twenty  years,    in  which 
wicked  intention  was  charged  in  as  many  words,  or  neces- 
sarily implied  by  the  way  in  which  facts  were  set  forth 
therein,  that  it  had  always  been  so  considered.    In  ana- 
logous cases,  where  the  verdict  negatived  the  essence  of 
the  crime,  it  was  not  a  verdict  on  which  sentence  could 
follow.      Take  theft,  for  example,  where  the  animus 
furandi  was  negatived.    In  many  old  cases  the  pannels 
were  found  guilty  of  carrying  away,  but  no  sentence  fol- 
lowed ;  Hume,  voL  i.  p.  73.   Again,  in  fire-raising,  it  was 
held  to  be  no  verdict  unless,  by  necessary  implication,  it 
appeared  that  the  fire  was  applied  with  felonious  purpose. 
Lord  Justice-Clerk. — That  crime  bears  the  wilful 
nature  in  the  major. 
Logan. — But  here  the  major  sets  forth  that  words 
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?n  Q  •     calculated  and  intended  to  produce  a  certain  effect  (the 
and  Others.  Jury  havc  fouud  they  were  not  intended),   and   the 
Hyh  Court,  analogy  of  the  cases  referred  to  was  applicable.     Take 
?8i8.  *   deforcement,  and  suppose  the  crime  being  set  forth  by 
Conapiracy  fiomen  juris  ohly,  the  Jury  find  guilty  of  deforcement,  but 
***®°*  not  proven  that  the  party  on  whom  it  was  committed 
was  an  officer  of  the  law. 
Lord  JusticE'Clerk. — There  is  no  analogy, 
Logan. — In  hamesucken,  suppose  it  found  that  the 
party  did  not  enter  the  house  with  the  purpose  of  com- 
mitting the  assault.    The  case  of  Stein,  Hume,  vol.  ii. 
p.  459,  was  directly  in  point.     The  major  set  forth  sedi- 
tion, and  the  prosecutor  was  bound  to  set  forth  in  the 
minor  facts  relevant  in  law  as  amounting  to  that  crime, 
having  thought  it  necessary,  not  only  to  set  forth  that  the 
words  charged  were  seditiously  spoken,  but  libelled  and 
undertaken  also  to  prove  the  intention  with  which  they 
were  used.    Had  the  indictment  not  contained  this,  there 
would  have  been  an  objection  to  its  relevancy,  as  might 
be  seen  firom  the  cases  and  the  analogy  quoted.     The 
Court,  however,  were  not  dealing  with  relevancy,  but 
with  the  finding  of  the  Jury  on  the  facts ;  and  it  must 
.  be  observed,  that  the  words  *  guilty  of  sedition*  were  not 
in  the  original  verdict,  and  the  second  part  of  it  was 
clearly  intended  to  negative  the  allegation  that  the 
words  were  used  with  the  intention  libelled.     It  is  not 
a  good  answer  that  the  Juiy  have  returned  a  verdict  on 
which  a  presumption  of  guilt  might  follow.     The  Court 
are  bound  to  deal  with  the  verdict,  and,  as  it  stood  in 
connection  with  the  charge ;  if  it  did  not  amount  to  the 
offence  charged  it  was  irrelevant ;  Hume,  vol.  ii.  p.  448. 
The  Jury  had  not  found  guilty  of  sedition  merely,  but 
guilty  *  in  so  far  as,'  &c.     The  question  whether  this 
was  a  sufficient  finding,  must  depend  on  the  determina- 
tion whether  intention,  either  express  or  implied,  was  of 
the  essence  of  the  crime. 

MoNCBEiFF. — ^The  primary  question  was,  what  did  the 
Jury  signify  ?  Hume,  vol.  ii.  p.  456.     If  under  an  in- 
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dictment,  charging  calculated  and  intended,  the  Jury    No.  6. 
find  the  words  calculated,  but  purposely  omit  intended,  andothm. 
they  must  have  meant  that  it  was  not  intended  to  pro-  High  Court, 
duce  the  result.     It  could  not  be  doubted  that  intention     \sil^* 
was  of  die  essence  of  the  crime.     It  might' not  be  neces-  conspiracy 
saiy  to  libel,  or  to  find  it  in  the  verdict  in  terms,  as  it  *  sedition, 
might  be  deduced.    But  the  condition  of  the  argument 
was,  that  it  was  negatived.    If  the  pannels  were  tried 
for  u^ng  reckless  language,  that  was  no  crime  per  se ; 
if  the  indictment  had  libelled  calculated,  but  not  intended, 
that  would  not  have  amounted  to  sedition.    Here  the 
verdict  negatived  the  terms  of  the  indictment. 

G&AUFUBD. — In  the  major,  the  charge  was  simply  se- 
dition, which  required  no  explanation  in  either  the  in- 
dictment or  the  verdict.  The  pannels  put  their  state- 
ment incorrectly,  when  they  said  that  the  charge  was, 
that  words  were  used,  calculated  and  intended  to  pro- 
duce a  certain  effect.  The  charge  was,  that  they  openly 
and  seditiously  used  words,  and  the  rest  is  descriptive, 
and  intention  was  implied  in  the  charge.  Starkie  on 
Libel,  2.  381.  And  at  p.  344^  Starkie  draws  the  dis- 
tmction  between  doing  things  in  their  own  nature  law- 
ful, and  those  by  nature  unlawful.  On  this  principle 
there  was  no  criminal  intention  to  be  stated,  or  found, 
or  proved  as  a  separate  matter.  Where  the  words 
were  unlawful,  unless  want  of  intention  be  clearly  and 
poatively  found,  the  verdict  was  a  conviction.  The 
cases  occurring  at  end  of  last  century  and  beginning  of 
this,  were  of  two  classes.  The  one,  where  the  prisoners, 
though  not  actually  accused  of  conspiracy,  were  yet 
connected  with  a  convention,  and  the  intention  to  con- 
spire was  necessarily  set  forth.  In  the  other  cases, 
where  there  was  no  conspiracy,  the  word  intended  is  not 
introduced.  But  the  case  of  McLaren  and  Baird,  State 
Trials,  vol.  xxxiii.,  is  still  more  explicit.  In  particular, 
the  opinion  Qf  the  Justice-Clerk,  p.  127.  Every  crime 
in  which  will  was  involved,  implies  such  an  amount  of 
intention  as  to  make  it  criminal. 
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J  h^G'        ^^  explanation  was  made  by  the  Jury,  of  which  I 

and  Others,  ^ve  the  pannels  the  full  benefit*    If  this  was  an  expla- 

High  Court,  nation  discharging  from  the  offence  the  general  intention 

m3^'   involved  in  sedition,  he  could  not  ask  for  sentence.    But 

Conspiracy  ^^^  ^^  ^^  purposcly  remained  silent  as  to  sudi  im- 

&  Sedition,  pjjg J  intention,  in  so  fer  as  it  was  l^ally  involved  in  the 

crime  of  sedition.    They  had  in  general  terms  found  guilty 

of  sedition,  and  that  finding  must  have  its  legal  efi^t. 

Lord-Advocate. — ^The  pannels  were  charged  with 
sedition,  and  with  speaking  on  certain  occasions  certain 
words,  characterised  in  a  particular  manner*  The  Jury 
returned  the  verdict  now  under  consideration.  The  in- 
dictment says  intended  and  calculated.  The  point  to  be 
made  out  on  the  other  side  is,  that  it  was  necessary  for 
the  prosecutor  to  libel  intention  as  distinct  from  calcu- 
lated. Looking  at  the  indictment  on  one  hand,  and  the 
verdict  on  the  the  other,  he  found  nothing  to  stop  him 
from  saying  that  the  verdict  was  good,  and  that  it  must 
have  its  legal  effect.  The  pannels  said  he  was  not 
to  stop  at  the  record.  An  explanation  was  made  by 
the  Jury.  Though  he  was  thus  going  to  extraneous 
matter,  he  would  not  object,  as  the  proceeding  which 
took  place  between  the  Court  and  the  Jury  was  cotem- 
poraneous  with  the  verdict.  It  would  be  strange  if  the 
explanation  was  to  nullify  the  verdict.  The  Jury  find 
guilty  of  sedition,  and  then  proceeded  to  say,  in  so  &r  as 
he  used  words  calculated  to  produce  that  which  is  sedi- 
tion ;  they  simply  abstain  fit)m  saying  anything  of  in- 
tention. Had  they  refiised  to  specify  intention  where  it 
was  necessary  to  state  it  specifically,  it  would  have  been 
a  different  matter.  That  is  not  the  case  here.  They 
found  all  the  criminal  intent  necessary  for  them  to  find 
to  be  averred,  when  they  found  guilty  of  sedition ;  and 
if  they  had  not  found  with  respect  to  the  specific  inten- 
tion, neither  have  they  negatived  the  intention. 

MoNCBEiFF. — It  is  important  to  be  cautious,  lest  per- 
sons not  convicted  by  the  jury  should  be  punished.  The 
verdict  must  be  clear,  and  the  prisoners  have  the  benefit 
of  any  doubt.     He  did  not  concede  that  it  was  enough 
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for  the  prosecutor  to  put  down  words,  and  simply  charge  No.  6. 
them  as  seditious.  In  whatever  way  the  intent  was  li-andothen. 
belled,  it  must  be  done  either  inferentially  or  directly.  H^h  Court. 
If  this  was  true,  the  next  proposition  was  certain,  that  Tul^' 
intention  was  not  only  of  the  essence  of  the  crime,  but  conspiracy 
a  &ct  to  be  proved.  Not  a  separate  intent  apart  from  *  ^^^^* 
the  words ;  but  it  was  as  necessary  to  prove  the  intent 
as  the  words.  If  the  prosecutor  undertook  to  prove  to 
the  Jury  that  the  words  were  calculated  and  intended 
to  produce  a  particular  result,  and  then  said  one  meant 
the  other,  he  contradicted  his  indictment.  Two  things 
were  to  be  proved  under  such  an  indictment,  viz.,  both 
the  fitness  and  the  intention.  Whether  intent  was  to  be 
inferred  from  words,  or  from  facts,  it  must  be  proved. 
4.  BameweU  and  Alderson^  430;  King  v.  Burdett; 
McLaren  and  Baird  supported  this  proposition.  Wickedly 
and  feloniously  was  there  set  forth,  which  implied  intent. 
The  question  came  to  be,  had  they  done  this  ?  Nor 
would  the  verdict  imply  it ;  but  were  the  Jury  satisfied 
thereof.  The  pannels  were  entitled  to  assume,  that 
when  the  Jury  refused  to  find  intention,  they  found  inten- 
tion not  proved.  They  were  not  to  construe  the  verdict 
to  the  effect  of  leaving  the  Jury  to  find  on  matters  of 
law.  K  they  find  guilty  of  sedition,  coupled  with  an 
explanation  showing  that  they  did  not  find  what  in  law 
was  sedition,  the  verdict  was  a  verdict  of  acquittal.  The 
question  was,  what  did  the  Jury  mean  by  sedition? 
They  have  explsuned  guilty  of  sedition,  if  speaking  those 
words  is  sedition,  but  not  otherwise.  The  Jury  were 
not  satisfied  of  the  criminal  intent ;  they  have  negatived 
it  by  implication,  and  there  is  nothing  to  shew  that  if 
they  had  been  sent  back,  they  would  not  have  acquitted. 
The  Jury  might  have  been  satisfied  that  the  words  were 
spoken  without  the  intention  libelled,  and  may  have 
meant  to  have  said  so ;  and  if  so,  the  pannels  are  not 
guilty  of  sedition. 

The  Court  being  divided  in  opinion,  adjourned  the  diet 
until  the  25th  of  November. 
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184». 


08  CASKS  BEPORE  THE  HIGH  COURT 

Present, 

The  Lord  Justice  Clerk, 

Lords  Mackenzie,  Moncreiff,  Medwyn,  Cockburn,  and  Wood. 


No.  6.        Their  Lordships   then  delivered   the   following   opi- 

John  Grant  „•    „^  . 
and  others,  nions: 

High  Court.     The  Lord  Justice-Clebk. — ^In  every  view  which  has 
184^'   l>^®^  presented  against  this  verdict,  there  are,  in  my  opi- 
conspiracy  nion,  either  unwarranted  assumptions  in  point  of  fact,  or 
&  Sedition.  ^^^^  grave  misconccptions  in  point  of  law. 

The  jury  stated,  in  answer  to  a  question  from  myself,  that 
they  purposely  left  out  the  word  intended  in  reference  to 
the  averment  at  the  close  of  the  indictment,  descriptive  of 
the  character  of  the  language  used  by  the  pannels.  This, 
therefore,  was  matter  of  deliberation  before  they  settled 
the  terms  of  their  verdict ;  and  the  effect  of  this,  in  their 
minds,  must  also  have  been  well  considered,  because, 
against  one  of  the  pannels,  the  verdict  was  only  returned 
by  a  majority  of  one.  Then,  after  this  resolution,  they 
proceed,  as  they  ultimately  explained  their  verdict,  and 
stated  what  was  their  purpose  throughout,  to  find  the 
pannels  guilty  of  sedition^  in  so  far  as  that  they  used  lan- 
guage calculated  to  excite  popular  disaffection  and  re- 
sistance to  lawful  authority.  This  is  the  result  arrived 
at,  then,  after  their  deliberation  on  the  word  *  intended,' 
and  that  such  a  result  should  be  equivalent  to  a  verdict 
of  not  guilty,  is  a  conclusion  opposed,  in  my  apprehen- 
sion, to  every  sound  legal  principle  and  to  the  plainest 
suggestions  of  common  sense.  Had  the  point  not  oc- 
curred on  a  verdict  in  a  criminal  case,  I  do  not  believe 
that  such  a  notion  would  have  occurred  to  any  mind. 

Indictments  for  sedition,  as  framed  according  to  the 
law  and  practice  of  Scotland,  generally  set  forth  in  the 
minor,  that  the  accused — *  wickedly  and  feloniously  used,' 
or  *  seditiously  used'  certain  language,  which  is  there  de- 
scribed as  being  of  a  certain  character,  generally  said 
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to  be  •  calculated^  sometimes,  but  not  so  often,  ^intended     No.  c. 

JohnGmifr 

'  and  calculated f'  sometimes  '  tending/ — sometimes  is  not  and  othen. 
80  described  at  all,  but  left  to  the  construction  of  the.  High  Court. 
Court  and  Jury,  and  merely  said  to  be  '  seditious.'  mn.  ' 

Now,  two  remarks  arise  on  this  the  settled  style  of  Conspiracy 

,,.,...  ASediUon. 

the  mdictments. 

1.  That  the  real  and  proper  averment  in  the  minor,  of 
the  guilt  of  the  pannels,  is  in  the  allegation  that  they 
seditiously  used  the  language  imputed  to  them.  This  is' 
trtdy  the  proper  allegation  of  guilt:  The  appropriate 
place  for  it :  The  proper  form  of  it.  The  description  of 
the  character  of  the  language  used  is  a  different  allega- 
tion,— ^not,  in  truth,  necessary  at  all,— cmd  when  used, 
going  not  so  much  to  the  general  guilt  as  to  a  particular 
quality  attached  to  the  particular  words,  in  addition  to 
their  plain  import^  in  so  far  as  it  is  also  said,  that  the  pre- 
cise effects  which  they  are  calculated  to  produce  we^^e  in 
the  actual  intention  of  the  party  in  the  choice  of  them. 
Now,  this  particular  averment  may  be  established  in 
whole  or  in  part,  when  it  is  set  forth  in  the  indictment. 
But  the  failure  to  prove  part  of  that  particular  averment 
— e.  g.  the  failure  to  prove  that  the  words  were  intended 
to  produce  the  exact  effect  which  it  is  proved  they  are 
calculated  to  produce,— does  not  necessarily,  either  in 
legal  principle,  or  by  the  style  of  indictments,  or  by  the 
reason  of  the  thing,  negative  the  general  averment, 
that  the  pannel  used  such  language,  not  innocently,  but 
seditiously ^  looVmg  to  the  place,  the  occasion,  the  num- 
bers present,  the  circumstances  of  the  time,  the  wilful 
recklessness  of  all  consequences,  the  violation  of  his  duty 
of  allegiance,  and  the  general  purpose  of  mischief  which 
the  averment  of '  seditiously  speaking'  them  imports. 

If  the  language  is  not  in  itself  calculated  to  produce 
any  impression  tending  to  evil  results  on  the  minds  of 
the  auditors — ^if  the  language  is  indifferent,  or  bears  a 
meaning  apparently  foreign  to  a  seditious  meaning,  but 
was  intended  to  import  something  different,  and  to  be  so 
imderstood  and  applied,  then  the  particular  intent  with 
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JoimG^t  ^^^^^  ^^^  words  were  actually  in  that  case  spoken^  and 
MidotherB.not  their  tend^icy,  comes  to  he  the  ayerment  which 
High  Court  most  be  made  out ;  e.  a.  If  the  words  were,  *  God  saye 

Nov.  25.  -^ 

1848.  the  Queen' — ^but  this  was  meant  and  understood  in  some 
Conspiracy  caut  language  of  seditious  orators,  to  mean,  '  Let  us  de- 
^  pose  the  Queen,'  and  were  spoken  in  truth  as  an  exhorta- 
tion to  that  effect,  it  would  be  necessaiy  to  ayer  and 
proye  the  special  intent  with  which  such  words  were 
spoken^  for  their  tendency  would  not  apparently  pro- 
duce any  eyil  result :  And  hence,  in  addition  to  ayer- 
ring  that  such  words  were '  seditiously  spoken,'  the  actual 
and  special  meaning  or  intent  with  which  these  particu- 
lar words  were  spoken,  must  be  libelled  and  i»oyed. 
So  ako  in  another  class  of  seditions,  such  as  was  also 
charged  in  this  indictment — a  conspiracy  to  effect  a 
change  in  the  Constitution  by  force  and  yiolence ;  that 
particular  intent  is,  then,  of  the  essence  of  the  crime,  and 
the  acts,  howeyer  seditious  in  themselyes,  would  not 
proye  the  charge,  if  such  was  not  made  out  to  be  directly 
the  design  and  purpose  of  the  conspiracy. 

When,  on  the  other  hand,  the  plain  and  direct  ten- 
dency of  the  words  or  writing  is,  in  the  opinion  of  the 
jury,  to  produce  eyil  results,  because  so  calculated,  then 
the  particular  intent  in  the  mind  of  the  speaker  as  to  the 
effect  of  these  words,  proyided  he  spoke  or  published 
them,  not  innocently,  but  looking  to  all  the  circumstances, 
unlawfully,  comes  to  be  immaterial  to  the  offence  of  se- 
dition and  to  the  ayerment  of  guilt  in  the  indictment. 

2.  The  second  remark  I  haye  to  make  is,  that- when  a  yer- 
dict  on  such  an  indictment  as  this,  or  on  any  indictment  for 
any  other  offence  in  Scotland  is  returned,  finding  pannels 
guilty,  it  is  neyer  of  the  offence  in  the  abstract  stated  in 
the  major.  It  applies  to  the  facts  in  the  minor.  Hence,  a 
yerdict,  guilty  of  sedition,  in  so  far  as  he  used  language 
calculated,  &c.,  need  not  repeat,  and  such  yerdicts  neyer 
do  repeat,  in  so  far  as  he  seditiously  used,  &c.  This  is 
quite  a  clear  and  fixed  point.  In  a  case  of  theft,  if  the 
pannels  stole  only  some  of  the  articles,  or  did  not  steal 
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them  from  a  lock&st  place  as  libelledi  or  mider  trast  as  ,  ^o.  6 
libelled,  as  aggravations,  if  the  jury  return  a  verdict  a&dothen. 
9^^!f  ofthefi^  in  so  far  us  that  he  tooAr  the  watch,  leaving  Hkh  court 
ont  money,  or  took  them  from  an  open  drawer,  or  in  a     i848. ' 
way  which  excludes  the  trust,  it  is  not  necessary  for  them  coiwpincy 
to  say  further,  in  so  £Eur  as  that  he  ihefiuously  took  them.  ^  ^ 
The  words  guilty  of  theft,  completely  establishes  the  cha- 
racter of  the  act  of  taking.    Just  so,  guilty  of  sedition, 
establishes  the  character  of  the  act  of  using  the  language, 
else  the  party  could  not  have  been  found  guilty  of  sedi- 
tion.    This  is  a  point  so  thoroughly  fixed,  settled,  and 
plain,  that  although  I  alluded  to  it  in  the  course  of  Mr 
Craufiird's  address,  it  was  not  attempted  to  be  contested 
by  Mr  Moncrelff  in  reply.     It  is  a  point,  however,  ex- 
tremely important  in  the  consideration  of  this  verdict,  and 
of  its  application  to  the  indictment.     In  my  apprehen-* 
sion  decisive,  unless  the  whole  averment  in  this  indict- 
ment is  necessary  to  the  crime  of  sedition. 

In  all  such  questions,  the  practice  of  the  Court — ^that 
is  the  style  and  structure  of  indictments  in  a  variety  of 
cases,  all  of  which  have  been  under  the  notice  of  the 
Court  and  found  relevant— -comes  to  be  the  law  of  the 
Court.  This  proposition  has  received  the  full  assent  of 
the  whole  Bench  on  many  occasions,  and  especially  on 
one  late  occasion,  {Janet  Campbelit  Nov.  4. 1846),  when 
only  one  judge  dissented  from  this  rule  of  law,  on  a  very 
important  matter,  so  deduced  from  the  practice  of  the 
Court  as  often  acted  upon. 

Indeed,  in  criminal  law,  I  know  nothing  truly  more 
dangerous,  and  if  any  question  as  to  the  privileges  of  the 
subject  can  be  supposed  to  be  involved,  however  indi- 
rectly, in  this  case,  more  likely,  I  should  say,  to  be  pre- 
judicial to  the  interests  of  the  subject,  than  loose,  un- 
authorised, and  hasty  departure  from  settled  practice^ 
because  in  one  case  a  pannel  or  the  prosecutor  may  have 
accidentally  an  interest  to  try  to  free  himself  from  the 
rules  of  such  practice. 
.    Attaching,  then,  great  importance  to  practice,  the  first 
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JoiSl  Gnmt  9^®®*^®^  I  address  myself  to  is  this — was  it  necessary  in 
and  Others,  an  indictment  for  sedition,  for  the  public  prosecutor,  who 
"^ov^r*"  ^*®  *^®rred  that  the  words  were  *  seditiously  used,'  to  set 
^848.  forth  that  the  words  were  intended  as  well  as  caicidtUed^ 
Conspiracy  to  produco  the  results  ascribed  to  them  ?    If  left  out,  is 

&  Sedition. 

.  the  offence  complete — ^is  the  indictment  charging  the 
offence  equally  good  ?  And  if,  when  purposely  left  out 
by  the  prosecutor,  the  indictment  is  good,  is  it  necessary 
that  the  jury-should  find  what  the  prosecutor  might  thus 
competently  leave  out  as  immaterial  ?  If  the  indictment 
charging  sedition  is  good,  when  it  says  the  words  *  sedi- 
'  tiously  used'  were  calculated  to  produce  the  results  in- 
Tolved,  hnt  e^  praposito  leaves  out  the  allegation  that 
they  were  intendedy  can  a  verdict  be  bad  which  finds 
guilty  of  sedition,  in  so  far  as,  that  he  used  words  calcu- 
lated to  produce  the  evil  results,  but  omits  purposely  the 
further  and  separate  averment  that  they  were  used  with 
that  particular  intent  ? 

Distinctly,  and  in  terms,'the  pannels'  counsel  did  not 
plead  that  an  indictment  would  be  bad,  unless  it  was  said 
that  the  words  were  intended  to  produce  the  particular 
results  ascribed  to  them.  It  was  said  the  proposition  was 
not  admitted,  but  that  they  would  waive  arguing  the 
point.  But  the  point  is,  in  my  judgment,  at  the  founda- 
tion of  the  whole  matter — and  no  opinion  can  be  sound 
or  satisfactory  which  is  not  based  on  the  consideration  of 
the  rule  and  practice  of  the  Court  on  that  leading  point. 

Let  us  see  how  the  practice  stands, — ^and  this  is  the 
more  important,  because  in  nearly  all  the  cases  to  be  re- 
ferred to,  the  pannels  were  aided  by  counsel  of  the 
greatest  eminence  and  talent. 

1.  Berry  and  Robertson y  1793.  Here,  the  question,  if 
doubtful,  arose  even  on  the  ^ajor  proposition,  which  set 
forth,  '  the  wickedly  and  feloniously  printing  any  sedi- 
'  tious  writing  or  pamphlet,  containing  false,  wicked,  and 
^  seditious  assertions,  calculated^'  &c.,  and  then  the  pub- 
lishing of  any  such.  Then  the  minor  merely  said  that 
they  printed  and  published,  wickedly  and  feloniously,  a 
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'  seditiood'  pamphlet.    The  counsel  u  ere  Mr  Wight  and     No.  6. 

..11  Tfc       John  Grant 

Mr  Fletcher — both  zealous  constitutional  lawyers.  But  and  othen. 
no  objection  was  stated  to  the  relevancy,  though  remarks  High  Court, 
were  made  as  to  the  object  of  the  pannels  being  only  to  i848.  ' 
make  gain  by  the  sale — a  purpose  perfectly  consistent  Conspiracy 
with  the  seditiously  publishing ;  for,  I  believe,  in  nine  *  ^^***®°- 
cases  out  of  ten,  gain,  celebrity,  collection  of  tribute,  and 
80  forth,  are  the  real  motives,  and  that  the  parties  speak- 
ing or  publishing  the  sedition,  know  that  their  trade 
would  be  destroyed  by  any  actual  commotion ;  and  often 
exhort  to  peace,  at  the  very  same  time  they  use  the  most 
inflammatory  and  seditious  language.  The  jury  found 
that  the  one  printed  and  published, — ^the  other  published 
only, — tiie  pamphlet  libelled  on.  This  verdict  was  objected 
to  by  Mr  Wight,  and  afterwards  also  by  Mr  Henry 
Erskine.  The  argument  is  most  instructive.  Mr  Wight 
contended  that  the  allegation  that  the  pamphlet  was  se- 
ditious, or  calculated  to  do  so  and  so,  was  not  affirmed 
by  the  verdict.  In  that  argument,  the  tendency  of  the 
writing  is  taken  to  be  the  point  to  be  established  in  a 
case  of  sedition.  Then  he  argued  the  criminal  purpose 
or  illegality  of  the  act,  was  averred  in  the  indictment,  in 
the  words  *  wickedly  and  feloniously ;'  and  that  this,  the 
proper  averment  of  the  purpose  or  intention,  was  not  af- 
firmed by  the  verdict.  In  that  debate,  the  illegality  of 
the  act  is  properly  taken  on  both  sides  to  be  averred  in 
that  part  of  the  indictment ;  but  it  is  not  supposed  that 
the  particular  intent  which  might  be  ascribed  to  any  par- 
ticular words,  was  of  the  essence  of  the  crime.  .  As  Mr 
Henry  Erskine  well  sums  up  his  argument  against  the 
verdict — ^The  libel  says,  1.  That  the  pannels  printed  and 
published  the  pamphlet ;  2.  That  they  did  this  wickedly 
and  feloniously ;  and  8.  That  the  pamphlet  was  seditious, 
and  these  facts  must  be  found.  The  judgment  on  the 
verdict  might  also  be  referred  to  in  support  of  the  view 
I  take  of  this  verdict  as  a  very  important  authority.  But 
I  pass  over  that  as  of  less  direct  application. 
2.  Smith  and  MemmonSj  1793. — Major,^ — ^wickedly  and 
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No.  6.  feloniously  pttblishiog  any  seditious  writing,  tending  to 
and  Others,  create  a  spirit  of  disaffection,  and  to  excite  tumult,  &c. 
Hiffh  Court.  3.  Skirving. — Major,  sedition — Minor,  Whereas  a  se- 
ises. '  ditious  or  inflammatory  writing,  calculated  so  and  so,  was 
Conspiracy  sout  to  Skirving  to  be  circulated,  he  did  circulate  the 
&  Sedition.  ^^^     rpjjjg  ^^^  ^f  ^^^  indictment  was  distinct  and  apart 

from  the  after  charge  as  to  the  Convention. 

Mr  Blair — ^who  alone  conducted  that  prosecution — 
thought  it  necessary  to  state  his  views  on  the  2d  part  of 
that  indictment  at  considerable  length, — ^the  more  so,  as 
we  all  know,  because,  from  his  absence  at  the  other 
trials  (an  absence  not  peculiar  to  them)  a  very  &1se  re- 
port had  been  raised  that  he  disapproved  of  the  prosecu- 
tions ;  but,  on  the  first  part  of  the  indictment,  he  «imply 
said  he  held  the  crime  to  be  completely  and  well  laid 
in  the  libeL 

4.  Morton,  Anderson  and  Craig — the  major  sets  forth 
only,  *  uttering  seditious  speeches,  tending  to  create,*  &c. 

I  think  the  nunor  comes  to  the  very  same  thing,  as  no 
intent  as  to  the  particular  words  set  forth  is  annexed  to 
them,  different  from  the  seditiously  or  wickedly  uttering 
them.  This  was  the  first  case,  I  believe,  in  point  of 
time,  and  an  argument  was  stated,  though  hardly  amount- 
ing to  an  objection.  The  Judges  gave  their  opinions 
seriatim  on  the  indictment.  Lord  Henderland  particu- 
larly gives  his  opinion  on  the  major  I  have  quoted.  I 
think  the  rule  of  law  is  well  stated  by  Lord  Justice- 
Clerk  Braxfield,  vol.  xxiii.  p.  15,  especially  in  his  refe- 
rence to  the  case  of  blasphemy  as  analogous.  He  ob- 
served, '  that  it  was  no  good  defence  to  say,  that  the 

*  words  here  spoken  were  mere  verba  jactantia.     They 

*  were  obviously  of  a  most  wicked  and  seditious  import ; 

*  and  no  plea  of  rashness,  wantonness,  or  conviviality, 
'  could  be  admitted  as  an  excuse.     His  Lordship  illus- 

*  trated  this  by  referring  to  the  horrid  crime  of  blas- 

*  phemy,  where,  though  the  words  uttered  could  be  no- 
'  thing  else  than  wind,  or  foolish  in  the  extreme,  still  they 

*  were  impious  and  wicked,  and  might,  in  certain  cir- 
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camstances  be  cognisable  and  severely  pnnisbable  by  a    No.  6. 

criminal  court/  and  others. 


5.  Muir — ^the  major  there  described  the  publications  High  court, 
as  calculated — as  of  such  and  such  a  tendency — as  tend-     ms. ' 

ing  to  produce,  &C.  Conspiracy 

In  the  minor  a  specific  intention  is  in  some  cases  dis-  ^    ^^^^^"' 
tinctly  ascribed  to  the  pannel — in  others  not — ^according 
to  the  nature  and  import  of  the  words  and  publications. 

A  great  deal  is  said  of  this,  and  some  of  the  more 
noted  cases  at  this  time,  by  persons  who,  I  firmly  believe, 
never  read  the  indictments,  and  confound  the  acts  and 
publications  with  their  opinion  of  the  punishment.  I  re- 
fer to  them  as  unquestionably  relevant  indictments  for 
sedition — whether  parties  might  have  concurred  in  the 
verdict  returned  by  such  men  as  Mr  Homer  or  not. 

6.  Alejp.  Leslie, — Major^  sedition ;  as  also  the  wickedly 
and  feloniously  circulating  any  seditious  publication,  or 
any  publication  tending  to  vilify,  &c.  the  established  re- 
ligion. 

Minor — averred  the  wickedly  and  feloniously  circu- 
lating seditious  publications  ;  also  writings  tending  to 
vilify :  the  seditious  publications  are  also  stated  in  an- 
other place  as  tending  to  alienate,  &c.  Then  the  blas- 
phemous work  is  again  described  as  tending^  &c. 

7.  T.  F.  Palmer. — Major,  wickedly  and  feloniously 
writing  any  seditious  or  inflammatory  writing,  calculated^ 
&c. ;  also  wickedfy  and  feloniously  publishing  any  such 
sedition. 

Minor— described  the  writing  as  of  a  wicked  and  se- 
ditious  import.  To  that  indictment  elaborate  objections 
were  stated,  at  extraordinary  length,  by  Mr  Hagart ;  but 
limited  to  this,  viz.,  that  the  writings  set  forth  even  as 
matter  for  the  Court  in  the  first  instance,  not  calculated^ 
on  sound  construction,  to  produce  the  effects  ascribed, 
and  were  not  of  the  import  and  tendency  stated,  but  that 
the  scope  and  burden  (as  Mr  Hagart  put  it)  were  diffe- 
rent. In  a  very  long,  zealous,  and  elaborate  argument, 
that  is  the  only  objection  taken. 
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No.  6.        Mr  M*Conochie,  first  Lord   Meadowbank,  puts  bis 

John  Grant  _  ,      *    i        .  -    ,  .  . 

and  Others  answer  on  the  ground  of  the  import  of  the  writing. 
High  Court      The  opinion  of  the  Court  assumes  the  import  to  be 
1848.'   tlie  matter  for  decision.      Indeed,  if  special  intention 
Conspiracy  had  boeu  ascribed  to  any  particular  words,  or  had  been 
°°'  necessary  in  law,  the  short  answer  would  have  been, — the 
import  of  the  publication  we  need  not  consider,  and  is  im- 
material, since  the  particular  intention  with  which  special 
words  were  written,  must  be  averred  and  is  to  be  proved, 
and  has  not  been  averred  although  essential.  No  such  view 
occurred  to  any  one.     In  that  case,  the  paunel  was  as- 
sisted also  by  Mr  Clerk. 

The  case  went  to  the  Jury. 

I  am  not  sure  that  there  is  to  be  found  any  where,  on 
the  whole,  a  better  practical  exposition  of  the  law  of  se- 
dition than  in  Mr  Clerk's  speech  to  the  Jury  for  Palmer. 
We  have  it  revised  in  the  State  Trials  by  himself,  and  it 
is  a  beautiful  instance  of  that  great  power  of  discrimina- 
tion, and  masterly  precision  of  language  which  he  pos- 
sessed in  so  eminent  a  degree,  along  with  the  highest 
order  of  legal  talent.  In  the  whole  of  that  speech  be 
admits  that  the  import  and  tendency  of  the  writing  is  the 
point  in  sedition,  unless  the  party  has  a  legal  object  in 
view. 

After  explaining  the  general  right  of  the  subject  to 
discuss  such  important  objects  as  reform,  with  fervour 
and  zeal,  he  says — *  He  who  speaks  or  writes  to  raise 

*  discontent  or  disturbance,  or  to  bring  the  Government 
'  into  hatred  or  contempt,  is  seditious,  and  he  whose 

*  speeches  or  writings  have  that  tendency  is  seditious,  un- 
'  less  in  either  case  the  speaker  or  writer  has  a  legal 

*  object  in  view.' 

Then,  when  he  comes,  after  a  long  general  argument 
as  to  the  latitude  belonging  to  the  subjects  of  this  coun- 
try to  comment  on  the  terms  of  the  publication  in  ques- 
tion, his  argument  is  not  whether  such  and  such  effect 
are  intended;  but  very  specially  and  particularly  he 
says — '  Gentlemen, — I  will  not  contend  that  a  writing, 
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*  malicious, — seditious  in  itself,  and  calculated  to  raise     No.  e. 

'  sedition  among  the  people— €an  be  excused  bj  the  fact  and  others^ 

*  that  no  sedition  was  raised.    In  general,  it  is  true  in  High  Court. 
'  criminal  cases,  that  intention  is  not  sufficient  to  crimi-     Tb^s.  * 

'  nate,  unless  the  crime  be  perpetrated.    But,  in  cases  conspiracy 

'  of  sedition,  I  am  disposed  to  admit  that  the  intention  ^      ^^' 

'  is  carried  into  effect^  and  the  crime  is  committed  by  the 

'  act  of  publishing  the  seditious  writing.    But,  gentle-  ' 

'  men,   what  are  the  circumstances  here  ?     It  is  not 

'  proved  that  the  purposes  of  this  society  went  any  &r- 

'  ther  than  a  moderate  and  a  national  reform.    The 

'  hand-bill  complained  of  the  very  grievances  which  are 

'  always  enumerated  by  reformers ;  and  it  was  not  either 

'  intended  or  calculated  to  raise  sedition.    It  is  true, 

'  indeed,  that  every  publication  against  the  measures 

'  of  Government  must  necessarily  raise  discontents  in 

'  the  minds  of  the  people ;  for  no  such  writing  ever  was 

'  published  with  any  other  intention  than  to  shew  the 

'  people  what  their  true  intent  was,  and  that  it  had  not 

'  been  consulted  by  Government.     Discontent  is  un- 

'  avoidable  where  public  measures  are  wrong  or  thought 

'  to  be  so.     But  discontent  is  very  different  from  sedi- 

'  tion.    The  people  may  be  perfectly  quiet  amidst  the 

'  greatest  discontents.    To  render  a  writing  seditious,  it 

'  must  be  intended  or  calculated  to  urge  the  people  to 

'  actual  violence,  and  how  can  it  be  said  that  the  hand- 

'  bill  is  of  that  description  ?    Where  is  the  excitement 

'  to  illegal  acts  of  any  sort  V 

In  the  chaige  to  the  jury,  Lord  Abercromby,  in  a 
most  temperate,  lucid,  and  fair  charge,  puts  the  question 
exactly  as  Mr  Clerk  put  it — whether  the  writing  libelled 
on  be  of  a  seditious  tendency. 

8.  Stewart  and  Elder. — Major^  wickedly  and  felo- 
niously writing  and  printing  any  seditious  libel :  Minor 
described  it  as  seditious ;  also  which  inscriptions  were 
obviously  calculated. 

9.  Alexander  Scott. — Major  sedition,  as  also  wickedly 
and  feloniously  circulating  and  printing  any  writing  of  a 
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No.  6.    seditious  import,  and  tending,  calculated,  &c.     Ikfiaor 

andOthers,  same. 

^^^^     Other  cases  of  the  same  sort  might  be  cited  from  that 
1848.     period,  but  there  are  others  of  a  later  date.    It  is  suffi- 

Conspiracy  cieut  to  refer  to  one,  the  most  noted  in  recent  times. 

&  Sedition,  jq^  M^Lavm  and  Baird^  1817, — ^which  attracted  great 
attention.  Major,  sedition.  Minor,  states  that  they 
wickedly  and  feloniously  delivered  seditious  speeches,  cal- 
dilated,  &c. ;  the  same  is  said  of  the  publication. 

These  pannels  were  very  ably  assisted,  and  I  know 
from  my  friend  Mr  Campbell,  of  counsel  for  McLaren, 
that  Mr  Clerk,  who  conducted  for  M'Laren,  bent  his 
whole  mind  to  the  case,  as  zealously  as  he  could  have 
done  in  younger  life,  and  directed  anxiously  the  state- 
raent  which  Mr  Campbell  made  on  the  indictment  before 
trial.  Mr  Campbell  says  the  passages  will  be  a  matter 
for  sound  construction  for  the  jury.  The  relevancy  was 
not  objected  to.  For  the  other  pannel,  Mr  Jeffirey  ended 
his  explanatory  statement  to  the  Court  with  stating,  after 
a  short  explanation,  that  the  object  of  the  pubUoation 
was  to  get  money ;  ^  that  as  to  relevancy,  much  will  de- 
'  pend  on  the  interpretation  to  be  given  to  the  words 
'  libelled  on.'  And  that  indictment  went  to  the  jury  with- 
out any  expression  whatever,  annexing  to  the  particular 
words  any  special  intention,  or  implying  that,  in  addition 
to  being  seditiously  spoken,  the  words  were  intended,  as 
well  as  calculated. 

Intended  was  left  out  in  the  indictment.    The  convic- 
tion was  in  terms  of  the  indictment,  and  a  good  verdict. 
Intended  is  in  this  indictment ;  was  it  necessaiy  to  the 
charge?    I  hold  not.    The  jury  leave  it  out.    Then,  if 
not  necessary  to  the  charge  in  any  form,  how  shall  the 
verdict  fall,  or  be  equivalent  to  one  of  not  guilty  ? 
This  indictment  charges  sedition  in  the  major. 
The  minor  sets  forth  that  Banken  did  openly  and  *  sedi- 
'  tiously^  at  a  public  meeting  on  Bumtsfield  Links  and 
other  occasions,  utter  certain  language,  and  the  same  is 
averred  as  to  Hamilton  ;  and  the  indictment  closes  with 
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the  geneiBl  statement,  that  the  whole  or  part  of  the    No.  6. 

,  _  i.1  .  1111      IV  John  Grant 

langoage  above  set  forth,  was  intended  and  calculated.       and  othem. 
Now,  that  the  whole  of  the  avennents  in  an  indictment  High  Court 

Nov  25 

need  not  be  proved  and  affirmed  bj  the  ysajj  if  what  is  i848. ' 
of  itself  clearly  relevant  is  found,  is  in  the  general  case  conspirtey 
admitted  to  be  clear  law.  That  this  indictment  was  ^  ^^*^^°- 
perfectlj  relevant  without  the  words  intended^  and  with 
cakulaied  alone,  I  apprehend  to  be  a  point  fixed  bj 
autborities,  and  dear  on  principle.  That  that  which  was 
unnecessarj,  need  not  be  found,  is  a  point  also  quite 
clear  io  our  criminal  law  and  practice.  Hence,  in  the 
abstract,  and  in  any  other  case,  this  verdict  is  unim- 
peadiable.  But  then,  it  is  said  that  the  omission,  pnr- 
poflely  by  the  jury  of  *  intended,'  negatives  the  whole  aver^ 
ment  of  guilt  in  the  minor,  and  renders  the  verdict  one 
of  not  guilty  in  the  case  of  sedition.  How  that  should 
be,  if  '  intended'  need  not  be  in  the  indictment  at  all,  I 
have  not  been  able  to  comprehend.  But  the  whole 
aigoment  is  founded  on  a  complete  misapprehension,  both 
of  the  legal  principles  applicable  to  our  indictments,  as 
also  to  the  crime  of  sedition. 

I  have  already  adverted  to  the  misapprehension  of  the 
prmeiples  on  which  our  indictments  are  framed. 

1.  The  proper  averment  of  guilt  in  the  minor  in  this 
chaige  of  sedition,  is  in  the  allegation  that  the  pannel 
did  openly  and  '  seditiously,'  and  in  presence  of  great 
nambers,  utter  the  language  imputed  to  him ;  the  aver- 
ment which  follows  is  properly  descriptive  of  the  character 
of  the  language  so  seditiously  used.  To  add  intended 
to  calcukUed  in  that  description  is  really,  when  care- 
fblly  considered,  an  allegation  quite  misplaced^  as  well  as 
unnecessary  to  complete  the  fuU  averment  of  guilt.  It 
may  be  true  that  the  exact  effects  which  the  language  is 
calculated  to  produce,  were  also  intended.  But  that  is 
not  the  necessary  or  proper  averment  of  guilt  in  a  case 
of  sedition  in  the  minor.  The  averment  of  guilt  in  the 
minor  is  in  this,  viz.,  that  the  party  did  seditiously  utter 
langaage  calculated. 
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J  h^G '        ^'  ^^  second  misapprehension  is  in  assuming  that  this* 
and  Others,  the  proper  avennent  of  guilt,  is  not  affinned  by  the  ver- 
HurhCourt  diet  when  the  Jury,  combining,  as  every  verdict  does,  the 
ms.  *  major  and  minor,  with  the  latter  of  which  the  jury  have 
Conspiney  particularly  to  do,  find  the  pannels  yuilty  of  sedition^  in 
^'^^  so  fiur  as  that  they  used  language  adadated  to  excite  po- 
pular disaffection  and  resistance  to  lawful  authority. 

3.  But  the  main  misapprehension  is  in  regard  to  the  law 
of  sedition ;  and,  in  my  opinion,  it  is  a  very  great  and 
serious  misapprehension. 

The  crime  of  sedition  consists  in  wilfully,  unlawfully; 
mischievously,  and  in  violation  of  the  party^s  allegiance, 
and  in  breach  of  the  peace,  and  to  the  public  danger, 
uttering  language  calculated  to  produce  popular  disaffec- 
tion, disloyalty,  resistance  to  lawful  authority,  or,  in  more 
aggravated  cases,  violence  and  insurrection.  The  party 
must  be  made  out  not  to  be  exercising  his  right  of  free 
discussion  for  legitimate  objects,  but  to  be  purposely, 
mischievously,  without  regard  to  his  allegiance,  and  to 
the  public  danger,  scattering  burning  firebrands,  calcu- 
lated to  stimulate  and  excite  such  effects  as  I  have  men- 
tioned— ^reckless  of  all  consequences.  As  Mr  Clerk  said 
in  Palmer's  case,  *  He,  whose  speeches  or  writings  have 
<  that  tendency,  is  seditious,  unless,  in  either  case,  the 
*  speaker  or  writer  has  a  legal  object  in  view. 

Now,  in  this  case,  I  apprehend  that  the  law  does  not 
look  for  or  require,  besides  this  illegal  spirit,  this  general 
dole  or  legal  malice,  the  additional  and  special  element 
of  the  intention,  or  purpose^  with  reference  to  the  pre- 
cise effects  which  the  words  are  calculated  to  produce. 
If  such  purpose  is  also  proved,  the  case  will  be  one  of 
more  deliberate,  more  dangerous,  and  more  aggravated 
sedition.  But  very  often  the  precise  effects  which  the 
words  are  calculated  to  produce,  are  not  at  all  what 
the  party  irUends^  and  still  more,  not  what  he  has 
brought  his  own  mind  up  to,  just  because  they  point  to 
immediate  violence.  The  party  guilty  of  sedition  in 
uttering  such  language  is  often  only  playing  the  part  of  a 
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field  orator,  hallooed  on  by  shouts  from  an  excited  and    No.  e. 
turbulent  crowd — often  of  the  worst  characters :  He  has  and  othen. 
to  sustain  his  part  as  a  leader ;  has  to  outbid  in  exaggera-  High  Court 
tion  and  viol^ice  the  man  who  spoke  before  him  ;  has     ill^' 
got  so  familiarized  to  violent  and  dangerous  language,  conepimcy 
that  he  does  not  think  how  they  may  i^ect  others ;  has  ^  ^^^^<»' 
to  secure  a  liberty  for  bold  language,  and  often  to  secure 
pay  for  such  achievements :  He  is  aiming,  perhaps,  at 
being  chosen  as  a  delegate ;   thinks,  perhaps,  that  by 
intimidation  he  may  concuss  and  frighten  others  into  an 
exaggerated  notion  of  the  numbers  and  power  of  those 
who  venture  to  utter  such  language :  He  is  reckless  as 
to  what  he  says ;  thinks  and  cares  little  about  it^  if  it 
answers  the  object  at  the  time;  but  all  the  while  he 
may  not  desire  or  intend  the  precise  effects  which  his 
words  are  calculated  to  produce — ^it  may  be  of  instant 
violence.     Tet  of  sedition  he  is  clearly  guilty,  if  these 
reckless  words  are  calculated  to  produce  such  results. 

I  take  what  appeared  in  another  part  of  this  case  as 
a  veiy  apt  illustration  of  how  little  the  intent  to  produce 
the  actual  effects  which  the  words  are  calculated  to  pro- 
duce, enters  into  the  guilt  of  sedition,  in  point  of  law,  as 
a  necessary  element.  Your  Lordships,  who  sat  with  me, 
will  recollect  that,  in  reference  to  the  part  of  the  case 
charging  conspiracy,  and  the  purpose  of  forming  a  Na- 
tional Guard,  for  effecting  changes  in  the  constitution  by 
force— as  to  which  the  jury  very  correctly  found  the 
charge  not  proved,  but  only  not  proved — we  heard  a 
great  deal  of  the  language  and  proposals  of  a  person, 
whose  warlike  language  (for  it  is  lamentable  to  think  how 
oommonly  and  frequently  the  purpose  of  arming  seemed 
to  be  talked  of)  obtained  for  him  the  nickname  of  Brigar- 
dier-General.  Now,  at  a  public  meeting,  in  a  hall  in 
Edinburgh,  before  600  or  700,  at  which  one  of  the  pannels 
was  not  present  at  all,  this  individual — I  am  assuming  the 
facts  for  the  sake  of  illustration,  of  course  not  as  true 
--openly  and  distinctly  purposed  and  exhorted  the  meet- 
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jotoG«nt^°S  to  form  a  national  guard  of  1600  men,  in  companies 
and  Others,  of  400^  two  ofwhicli  Were  to  be  anned  as  musketeers, 
H^K^^Court  and  the  other  two  as  lancemen,  and  enlarged  on  the 

Nov.  25.  '  ® 

1848.  necessity  of  chartists  and  all  others  resorting  to  arms ; 
Conspiracy  which  soditious  proposal  was  pre&eed,  one  of  the  wit- 
'  nesses  who  opposed  it,  stated,  *  with  a  great  rhodomontade 
*  of  poetry ;'  and  Mr  Logan,  whose  object  was  to  shew 
that  his  clients  had  always  discountenanced  this  indivi- 
dual, told  us,  as  a  proof  of  the  extravagant  pitch  of 
heroism  to  which  he  worked  himself  up  (though  that  part 
of  the  speech  was  not  in  evidence,)  that  he,  at  last, 
declared  that  he  was  ready,  and  hoped,  to  head  this  body 
against  Her  Majesty's  troops,  and  that  he  had  no  doubt 
he  would  rout  all  whom  he  might  encounter,  and  out- 
general the  Duke  of  Wellington  himself.  Now,  if  an 
indictment  had  been  preferred  against  this  party,  who 
was  said  to  have  left  the  country,  charing  sedition,  and, 
in  the  minor,  setting  forth  that  he  openly  and  seditiously, 
at  a  public  meeting,  made  this  proposal,  and  used  such 
language,  and  had  farther  averred  that  the  language  was 
intended  and  calculated  to  stir  up  the  people  to  imme- 
diate insurrection  under  him,  and  to  array  themselves 
under  him  as  a  leader  against  Her  Majesty's  troops ;  and 
if  such  proposal  and  language  had  been  proved,  I  suppose 
no  Jury  of  reasonable  men  (unless  the  defence  of  insanity 
had  been  established,)  could  have  hesitated  to  say  that 
such  a  party  was  guilty  of  sedition  in  using  language  of 
such  import  and  tendency.  But  it  would  have  been  very 
difficult,  probably,  to  satisfy  them,  at  least  it  would  have 
been  very  difficult  to  satisfy  me,  that  this  most  redoubt- 
able personage  did  really  intend,  or  desire,  to  lead  any 
attack  against  Her  Majesty's  troops,  or  to  encounter,  I 
do  not  say,  the  Duke  of  Wellington,  but  even  to  stand 
the  steady  fire  of  a  Serjeant's  party  of  the  very  oldest  pen- 
sioners on  the  list.  That  would  have  been  about  the  last 
thing  that  I  should  have  believed,  that  he  had  any  intention 
of  doing.  Yet,  of  sedition,  such  a  proposal,  and  language 
so  calculated,  would  justly  convict  a  party.     This  is  just 
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the  distinction  applicable  to  this  case  and  verdict,  and  ^j^^'^^ 
practical  illustration,  which  shews  the  principle  of  the  md  others. 
law,  and  the  principle  of  our  indictments.    The  exact  Highc^ort 
eflect  which  the  words  are  calculated  to  produce,  is  one     ims.  ' 
thing  that  may  or  may  not  be  intended.   The  orators,  on  ConspiiAey 
sach  occasions,  often  know  very  little,  and  think  very 
little,  of  the  effects  which  their  words  are  calculated  to 
produce.     But  the  wilfully  and  mischievously  using  such 
language  against  their  allegiance,  and  against  the  peace 
of  the  country,  and  the  rule  of  law  and  order,  makes 
them  guilty  of  sedition. 

This  wilful,  disloyal,  and  mischievous  spirit  in  the  use 
of  such  language,  whereby  popular  disaffection  and  re- 
sistance to  lawful  authority  is  directly  encouraged  and 
excited,  makes  the  crime  of  sedition,  even  although  the 
language  used  may  not  have  been  intended  to  produce 
the  exact  effects  which  it  is  calculated  to  do. 

Besides  the  general,  unlawful,  wilful,  and  disloyal 
spirit,  which  is  the  illegal  purpose  charged  by  the  word 
'  sedttiauslyj*  to  require  that  the  precise  intention  to  pr(h 
duce  the  ejmct  effects  which  the  words  are  calculated  to  pro- 
duce, should  be  proved  over  and  above  a  finding  that  the 
party  was  seditious  in  using  the  language,  would,  in  truth, 
sorround  much  most  mischievous  and  dangerous  sedition 
^th  complete  impunity ;  for  1.  such  additional  intention 
it  may  be  very  difficult  to  prove ;  2.  The  whole  appear- 
ance, and  manner,  and  conduct  of  the  party,  of  his  asso- 
ciates, and  of  the  meeting,  may  really  satisfy  all  that  the 
exact  effects  which  his  words  were  calculated  to  produce, 
were  not  really  and  solely  designed  by  him.  The  man 
may  have  been  too  excited  to  have  any  such  deliberate 
cool  design  as  instant  insurrection  before  him,  although 
his  words  were  directly  calculated  to  produce  that  result. 
Nay,  one  might  be  quite  satisfied  of  the  reverse, — that  his 
object  was  to  keep  up  great  and  alarming  discontent  and 
a^tation  for  his  own  base  purposes,  to  secure  weekly  or 
yearly  contributions,  as  a  reward  for  his  trade ;  and  that 
be  weU  knew  that  any  actual  outbreak  would  at  once 


Digitized 


by  Google 


84  CASES  BEFORB  THE  HIQfi  COURT 

johLViimt  ^^^  *^  '^^  extermination  of  his  calling,  and  that  such  re- 
andothera.  gults  wefc  what  he  most  dreaded,  though  he  was  using 
^i?oT^^'  language  well  calculated  to  produce  these  effects,  unless 
1848.  he  at  the  same  time  cunningly  kept  under,  hy  his  influence, 
CoM^cy  the  spirit  he  was  trying  to  rouse.  But  though  a  Jury 
shaU  be  satisfied  upon  that  point,  is  the  crime  not  that 
of  sedition,  if  the  language  is  calculated  to  produce  the 
results,  and  if  the  party  is  acting  unlawfully,  contrary  to 
his  allegiance,  and  to  the  peace  of  the  realm,  in  using 
such  language  in  the  circumstances,  and  on  the  occasion 
in  question,  having  no  justification  in  object  or  occasion  ? 
Hence,  then,  the  proper  guilt  of  sedition  (of  that  kind, 
I  mean,  which  is  here  prosecuted,)  consists  in  the  unlaw- 
ful and  disloyal  spirit  in  which,  contrary  to  the  subject's 
allegiance,  and  in  yiolation  of  the  peace  and  order  of 
society,  and  of  the  rule  of  law,  language  or  publications 
are  used  and  circulated,  calculated  to  produce,  as  here 
found,  *  popular  disaffection  and  resistance  to  lawful 
*  authority/  And  it  is  a  misconception  of  the  law  to 
suppose  that  the  effects  which  the  language  is  so  calcu- 
lated to  produce  must  further  be  specifically  intended^ 
so  that  the  Jury  must  find  that  the  words  were  intended 
as  well  as  calculated  to  produce  these  results.  If  such 
had  been  the  law,  every  conviction  on  an  indictment  not 
containing  that  additional  averment  in  the  minor,  has 
been  a  bad  verdict.  But  I  hold  the  law  to  be  fixed  by 
the  cases  in  point  of  principle  and  practice. 

If  the  view  of  the  law  I  have  now  stated  meets  with 
the  concurrence  of  the  Court,  then,  most  clearly,  the  ob- 
jection to  this  verdict  wholly  fails. 

I  have  carefully  reviewed  the  authorities,  and  I  am 
satisfied  that  this  view  is  the  sound  result  to  be  derived 
from  them  all. 

It  is  part  of  the  very  misconception  I  have  adverted  to, 
to  take  the  general  passages  descriptive  of  sedition,  and  in 
the  words  therein  employed,  relative  to  the  unlawful 
purpose  and  spirit  of  the  party,  necessary  for  the  crime 
of  sedition,  to  be  applicable  to  the  construction  of  an  in- 
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dictment  framed  like  the  present,  and  to  the  particular  ,  ^^-J- 
and  unnecessary  averment  contained  m  the  present,  over  andothera; 
and  above  the  averment  that  the  languap^e  was  openly  and  uighCooH. 
seditiously  spoken,  viz.  that  the  same  was  intended,  as     i848. ' 
well  as  calculated,  to  produce  such  and  such  results.     I  Conspiracy 
do  not  so  understand  the  passages  in  Hume  at  all.     I  <do  ^  SediUoo. 
not  think  they  have  the  least  application  to  the  very 
special  question  as  to  this  particular  and  specific  aver- 
m^t,  that  the  words  were  intended  to  produce  the  re- 
sults mentioned. 

At  the  same  time,  I  am  not  prepared  to  adopt  the 
general  description  of  Hume  as  to  sedition,  as  of  perfect 
accuracy  or  precision,  even  as  a  general  exposition  of  the 
law.  And  I  cannot  state,  consistently,  the  grounds  of 
my  opinion,  without  meeting  directly  the  passage  founded 
on.  I  should  say  that  his  doctrine  is  too  unqualified  and 
too  abstract  on  both  sides,  that  it  restricts  too  much,  in 
words  at  least,  the  subject's  right  of  discussion  and  speech, 
and  in  what  is  to  be  proved,  requires  more  to  be  esta- 
blished on  the  part  of  the  prosecution  than  the  nature  of. 
the  offence,  the  general  principles  of  the  law,  and  the 
peace  and  welfare  of  society,  prescribe  as  essential  elements 
of  the  case.  He  seems  to  put  the  crime  of  murder  and 
sedition  on  the  same  footing ;  in  that  I  differ ;  and  he  does 
not  seem  to  me  to  draw  the  distinction  fully  between 
sedition  and  those  treasons  in  which  a  special  intent  is  the 
offence.  Indeed  some  of  his  expressions  seem  more  ap- 
plicable to  such  treasons  than  to  sedition. 

In  his  chapter  on  Sedition,  Hume  refers  back  to  the 
part  of  his  work  9n  Leasing-making,  for  his  explanation 
of  the  *  general  notion  of  the  offence  of  sedition,'  as  he 
tenns  it,  that  he  need  not  further  describe  it;  and  says, 
p.  362 : — *  It  is  further  to  be  observed  concerning  lease- 
'  making,  that  it  always  has  relation  to  the  King,  or  (if 
'  that  is  not  abolished  by  the  long  disuse)  to  some  emi- 
'  nent  individual  connected  with  the  Court,  and  can  only 
'  be  committed  by  means  of  false  speeches,  or  reproach- 
*  fill  and  contemptuous  words  thrown  out  against  him. 
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But  sedition  is  acrimeof  a  fiurwiderand  a  more  Tarions 
description,  as  well  as  of  a  deeper  character,  and  may 
equally  be  committed  in  relation  to  any  of  the  other 
parts  of  our  frame  of  government,  or  to  any  class  or 
order  of  our  society,  and  though  no  special  calumny  is 
circulated  against  the  King  or  any  other  individual, — 
as  by  forming  combinations,  taking  resolutions,  spread- 
ing doctrines  and  opinions,  or,  in  general,  pursuing  any 
such  cou/rse  of  measures  and  actions  as  tends  directly  to 
the  resistance  of  the  legislature  or  established  govern- 
ment, or  to  the  new  modelling  of  the  state  without  the 
authority  of  law.    No  invective,  therefore,  how  violent 
soever,  against  monarchy  in  general — ^no  abuse,  the  most 
outrageous,  of  the  British  Constitution — ^no  proceedings, 
though  tending  ever  so  plainly  to  abolish  that  venerable 
system,  and  set  up  a  new  form  of  government   in  its 
room, — would  justify  the  charge  of  leasemaking.     Be- 
cause, though  involving  the  state  and  office  of  the  King, 
as  a  part  of  the  constitution,  such  projects  are  levelled 
against  the  whole  system,  and  are  not  moved  out  of 
personal  grudge  to  the  prince  upon  the  throne,  but 
spring  from  a  deeper  and  more  malignant  principle,  and 
employ  also  more  direct  means  and  more  extensive, 
than  the  mere  slander  of  the  character  and  conduct  of 
the  King.    Thus  sedition  is  a  crime  against  the  state, 
and  holds  the  next  place  after  treason,  to  which  it  is 
nearly  allied,  and  which  it  very  often,  but  by  a  short 
interval,  precede.    The  other  is  a  personal  offence  or 
verbal  injury  offered  to  the  King,  and  is  considered  by 
the  law  in  so  much  a  more  serious  light  than  other 
wrongs  of  this  class,  partly  on  account  of  the  peculiar 
regard  it  has  to  his  peace  and  tranquillity,  and  partly 
by  reason  of  the  possible  evil  influence  of  such  an  ex- 
ample  on  the  affections  and  dispositions  of  his  subjects.' 
This  explanation,  to  which  Hume  himself  refers,  as 
his  proper  description  of  the  offence,  certainly  gives  no 
countenance  to  the  argument  against  this  verdict.    And 
it  was  an  occasion,  in  which,  as  he  himself  says,  great 
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discrimination  and  precision  was  necessary,  viz.  in  draw-     No.  6. 
ing  the  distinction  between  leasing-making  against  theandothen. 
soYereign,  and  sedition.     Whether,  after  the  Union,  any  HigfaCoiirt. 
such  distinction  can  be  recognised,  or  whether  the  in-     isis. ' 
Btaaoes  he  gives  of  the  former  are  not  proper  cases  ofconspincy 
seditious  libels,  I  need  not  consider.    The  remark  as  to        *  ^' 
sedition  being  nearly  allied  to  treason,  and  which  it  may 
often,  but  by  a  very  short  interval,  precede,  may  be  correct 
to  the  limited  extent,  that  parties  guilty  of  the  one  may  be 
led  into  the  other.     But  if  it  imports,  as  it  seems  to  do, 
as  matter  of  doctrine,  that  the  two  crimes  are  nearly 
allied,  in  the  elements,  which  are  essential  to  the  several 
crimes,  I  dissent  wholly  from  the  opinion.     Such  con- 
stroctive  treasons  as  were  attempted  to  be  made  out  in 
the  case  of  Hardy  and  Tooke,  were  indeed  allied  to  sedi- 
tion, or  rather  were  nothing  but  sedition.    But  the  dis- 
tinction between  the  crimes  is  as  broad  as  law  and  reason 
can  make  out  any  line  of  difference. 

I  notice  this  remark,  because  I  trace  the  influence  of 
this  *  notion,'  that  sedition  is  nearly  allied  to  treason, 
on  the  expressions  and  opinions  which  occur  in  the  sub- 
sequent part  of  the  work.  And  this  tendency  to  view 
the  two  as  so  closely  allied,  might  arise  from  the  fact, 
that  the  same  facts  had  been  founded  on  in  the  prosecu- 
tions in  Scotland  for  sedition,  which  were  so  strenuously 
u^;ed  in  England,  for  the  conviction  of  Hardy  and  Tooke 
of  treason.  The  error  is,  however,  a  very  grave  one;  it 
tends  to  make  the  law  of  treason  too  easy,  the  proof  of  se- 
dition more  difficult  than  law  or  the  reason  of  the  thing 
requires.  There  is  no  alliance  in  the  law  between  them, 
to  use  Baron  Hume's  expression,  or  rather,  to  use  a  more 
correct  legal  expression,  there  is  really  no  identity  in  the 
essential  elements  of  the  two  offences.  1.  The  law  of 
treason  is  wholly  statutory ;  of  sedition  it  is  by  common 
law,  both  in  England  and  Scotland.  2.  In  treason,  un- 
less when  war  is  actually  levied,  a  certain  specific  intent 
is  of  the  very  essence  of  the  crime,  and  unless  that  speci- 
fic mtent  is  proved,  the  general  purpose  of  commotion, 
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^%.^t  ^^^^^°»  ^^^  ^  general  disloyal  mischievous  spirit^  lead-* 

Mdothew.  ing  to  most  dangerous  evils,  is  not  enough.    Hence  the 

H^h  Court  spocific  intent  of  the  mind  is,  in  most  cases,  of  the  essence 

1848. '  of  the  crime  of  treason.    I  hold  this  to  be  the  turning 

Coiupii-acy  poiut  of  the  caso,  and  in  sedition  there  is  no  such  special 

^^'  and  limited  law. 

Baron  Hume  does,  however,  while  he  refers  back  to 
his  former  description  of  sedition,  as  his  explanation  of 
the  general  notion  of  the  crime,  go  on  in  the  chapter  on 
Sedition  with  a  general  sentence,  not  very  consistent,  I 
admit,  in  expression,  or,  perhaps,  purport,  with  the 
passages  to  which  he  thus  refers  as  his  proper  text  on 
the  subject :  He  says,  p.  553 : — *  I  had  formerly,  in  draw- 

*  ing  the  line  between  sedition  and  leasemaking,  a  pro- 
'  per  occasion  to  explain  the  general  notion  of  this 
'  offence.  And  I  shall  not  now  attempt  any  further  to 
'  describe  it  (being  of  so  various  and  comprehensive  a 
'  nature)  than  by  saying,  that  it  reaches  all  those  prac- 
'  tices,  whether  by  deed,  word,  or  writing,  or  of  whatsoever 

*  kind,  which  are  suited  and  intended  to  disturb  the 
'  tranquillity  of  the  state— for  the  purpose  of  producing 

*  public  trouble  or  commotioil,  and  moving  his  Majesty's 

*  subjects  to  the  dislike,  resistance,  or  subversion  of  the 
'  established  government  and  laws,  or  settled  frame  and 
'  order  of  things.* 

Now,  if  this  is  to  be  taken  as  a  practical  rule,  accord- 
ing to  which  indictments  are  to  be  framed,  and  juries  to 
be  directed,  and  as  referring  to  anything  beyond  the 
general  malice  and  illegal  purpose,  which  is  involved  in 
any  man  uttering  seditious  words  without  a  legal  excuse, 
I  must  very  distinctly  say  that  I  cannot  acquiesce  in  that 
as  a  correct  definition  of  the  law,  or  leave  the  protection 
of  society  to  rest  on  the  requisites  there  stated  as  neces- 
sary to  constitute  sedition — ^if  the  learned  author  meant 
more  than  what  is  stated  in  Starkie^  in  a  passage  I  shall 
afterwards  refer  to,  as  to  legal  and  technical  malice  or 
purpose. 

But  is  the  author  consistent  as  an  exponent  of  consti- 
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tntional  law,  when  in  the  next  sentence  he  says : — *  Under    n^-  ^• 
'  this  description  would  fall  a  work,  such  as  it  has  been  and  otimn. 
'  reserved  for  the  wickedness  of  the  present  age  to  pro-  Hish  Court 
'  duce,  which  should  teach  that  all  monarchy  and  heredi-     i848. ' 
'  tary  rank,  or  all  clerical  dignities  and  establishments  ofcoiupimcy 
'  religion,  are  an  abuse  and  usurpation,  contrary  to  reason  ^  ^^^^* 

*  and  justice,  and  unfit  to  be  any  longer  suffered.  Or, 
'  though  the  piece  should  not  set  out  on  so  broad  a  prin-* 
'  ciple  as  this ;  if  it  argue,  like  many  compositions  which 
'  have  lately  been  offered  to  the  public,  that  the  power 
'  of  the  King  is  overgrown,  and  ought  at  any  hazard  to  be 
'  retrenched ;  or  that  the  Commons  are  a  mere  nominal 
'  and  pretended  representation  of  the  people,  and  entitled 

*  to  no  manner  of  regard ;  or  that  the  whole  state  is  full 
'  of  corruption ;  and  that  the  people  ought  to  take  the 
'  office  of  reforming  it  on  themselves.  All  exhortations 
'  of  this  kind,  whether  any  commotion  follow  on  them  or 
'  not  (for  if  any  do  follow,  it  will  not  depend  on  the 
'  degree,  fashion,  and  immediate  occasion  of  that  disturb- 

*  ance,  whether  it  is  not  treason  in  those  who  partake  of 

*  it),  are  undoubted  acts  of  sedition ;  being  calculated  and 
'  employed  for  the  direct  purpose  of  loosening  the  hold 
'  which  the  (xovemment  has  of  the  opinions  and  affec- 
'  tions  of  the  people,  and  thus  preparing  them  for  acts  of 
'  resistance  or  aggression.' 

On  such  publications  I  should  say  that  the  question 
for  the  jury  is  practically  very  different, — are  they  really 
abstract  discussions,  or  are  they  calculated  to  alienate 
the  people  of  this  country  from  their  allegiance,  and 
to  produce  insurrection  here^  as  a  result  clearly  following 
from  the  way  the  questions  are  treated?  If  so,  then, 
whether  intended  or  not,  it  is  enough  that  they  are  so 
calculated— and  so  not  very  consistently  the  author 
holds :  for  he  even  includes  within  the  crime  of  sedition, 
treatises,  although  only  general,  and  only  indirectly  cal- 
culated to  lead  to  such  ends. 

Now  I  require  less  than  his  general  paragraph  herq 
requires,  and  much  more  to  make  out  sedition,  than  his 
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No.  6.    illustration  states  to  be  necessaiT.    Every  other  iUustra- 

John  Gnat  ^  ^ 

ftnd  Ofcbers  tion  aod  case  he  gives,  is  stated  in  terms  directly  incon- 
High  Court,  sistent  with  the  general  passage  on  p.  653,  if  it  is  to  be 

1848. '  construed  in  the  way  the  pannels  contend  for. 
CoDspincy      E.  6f. — Speakiuff  of  the  Scottish  statutes  which  made 

&  Sedition.  .7  r  o 

some  acts  of  sedition  treasons,  which  were  repealed  by 
the  7th  Anne,  c.  21,  and  the  words  of  all  of  which  are 
against  the  strain  of  that  passage  on  p.  563.  He  says, 
p.  655 : — *  Now,  each  of  these  enactments,  in  its  order, 
^  is  an  acknowledgment  and  a  confirmation  of  the  doc- 
<  trine  of  the  common  law ;  proceeding,  as  they  all  do,  on 
'  the  notion  of  the  wickedness  of  all  such  practices  as 

*  tend  to  impugn  the  principles,  and  shake  the  security  of 
^  the  established  government,  or  to  draw  from  it  the  re- 
'  verence  and  affections  of  the  people ;  and  raising  such 

*  offences  from  their  natural  rank  of  sedition  to  that  of 
'  treason,  by  reason  of  the  exigency  of  the  times.  Being 
'  now  again  lowered  from  that  degree  by  the  statute 

*  7th  Anne  c.  21,  which  abolishes  the  peculiar  treasons  of 
'  the  law  of  Scotland,  these,  and  all  other  instances  of 

*  transgression  in  the  like  sort,  as  mala  in  se^  and  evils, 

*  too,  of  a  very  high  order,  retain,  of  course^  their  proper 

*  plflce  and  quality  as  acts  of  sedition  at  common  law ; 

*  whereby  the  offenders  are  justly  exposed  to  the  highest 
'  arbitrary  punishment.  On  these  grounds^  many  convic- 
'  tions  have  of  late  years  been  obtained.'  And  in  a  note, 
the  case  of  McLaren  and  Baird,  among  others,  is  quoted 
as  an  illustration  of  *  tfiese  grounds.* 

Again — in  distinguishing  between  a  publication  excit- 
ing to  riot,  and  one  seditious,  he  says,  p.  558 : — *  But  if 

*  any  one  print  and  publish  a  discourse,  wherein  he  de- 

*  scribes  the  Legislature  as  corrupt  and  incompetent  to 
'  its  functions,  and  advises  to  hold  a  convention  of  the 

*  people,  who  shall  reform  the  government  after  their  own 

*  fancy,  or  on  a  new  and  more  popular  system,*  proposed 

*  in  this  discourse— then  is  the  author  guilty  of  real  se- 

*  dition ;  for  he  has  taken  a  most  matured  step  or  mea- 
'  sure  towards  disturbing  the  tranquillity  of  the  State.' 
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But  that  same  page  illustrates  how  much  his  views    No.  6. 
were  influenced  by  the  notion  that  the  law  of  sedition  andotben. 
and  of  treason  were  nearly  allied  in  principle ;  for  he  High  Court, 
says,  p.  558 : — *•  The  crime  of  sedition  lies,  therefore,  in     i848. ' 
'  the    stirring    of  such  humours  as  naturally  tend  to  omspincy 
'  change  and  commotion  in  the  state.     So  near,  indeed,  ^^^^^°' 
'  is  the  alliance  between  sedition  and  treason,  that,  if,  in- 
'  stead  of  sowing  the  seeds  of  a  hostile  disposition  to  the 
'  goyemment,  or  preparing  such  materials  as  in  time  may 

*  kindle  into  a  flame,  the  offender  shall  seek  the  same  ob- 

*  ject  more  immediately,  by  a  direct  and  definite  exhor- 
'  tation  to  the  people  to  rise  at  that  particular  season,  as 
'  advantageous  for  gaming  these  ends ;  this  measure,  like 
'  a  consultation  to  levy  war,  seems  to  be  nothing  less 
'  than  an  act  of  compassing  the  death  of  the  King ;  being 
'  a  decided  and  a  material  step  towards  the  doing  of  that, 
'  which  cannot  be  done  without  the  plain  danger  of  the 

*  Sovereign's  life.* 

Now,  on  this  passage  I  must  observe,  that  no  two 
offences  seem  to  be  more  directly  contrasted  in  the 
elements  necessary  to  constitute  guilt,  than  sedition  and 
treason,  here  said  to  be  allied — I  should  say,  even  here 
contrasted — the  one  consisting  in  the  tendency  to  pro- 
dace  general  disaffection,  which  may  never  lead  to 
actual  outbreak ;  the  other,  in  the  direct  object  or  intent 
of  immediate  insurrection.  l%e  former  may  be  &r  more 
mischievous;  for  open  treason  is  easily  dealt  with~-is 
easily  put  down— -often  puts  itself  down,  and  generally 
expires  and  bums  out  in  the  act  of  kindling  it.  But  in 
the  latter  there  is  direct,  immediate  design;  in  the 
former,  the  effect  which  the  act  is  calculated  to  produce, 
is  what  is  looked  to,  and  for  that  the  party  is  justly 
amenable  if  he  has  no  legal  object — ^for  the  effect  is  most 
dangerous,  and  the  speech  calculated  to  produce  that 
effect,  is,  as  Mr  Clerk  says,  seditious.  The  distinction 
between  sedition  and  treason  is  then  as  broad  as  the  ne- 
cessity in  the  latter  offence  of  positive  design  of  an  im- 
mediate insurrection  can  mark  any  such  difference. 
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johl^oknt  '^  ^^  ^^^  agreeable,  nor  is  it  often  necessary,  to  make 
andothera.  thcsc  commonts  on  passages  of  any  institutional  writer, 
^^o^^^t'  ^P^^^^^J  ^^  ^^^  whose  authority  is  so  great,  and  whose 
1B48, '  services  to  the  law  are  so  incomparably  beyond  that  of 
OmspinMsy  any  writer  on  any  branch  of  the  Law  of  Scotland,  except 

&  Sedition.  -  "^  »  r 

Lord  Stair.  But  when  we  are  required  to  lay  down  the 
public  law  of  the  realm  on  matters  so  important  to  the 
peace  and  good  order  of  society,  and  in  reference  to  the 
rules  which  must  restrain  within  the  duty  of  allegiance, 
the  right  of  free  speech  and  of  constitutional  agitation  of 
all  questions  in  which  any  classes  of  the  subjects  are  in- 
terested, we  are  bound  very  carefully  to  consider  the 
authority  quoted  to  us,  and  not  to  surrender  our  superior 
and  higher  province  of  Judges  to  the  opinions  of  any 
private  author,  however  eminent. 

If  the  passage  in  Hume,  founded  on  by  the  pannels, 
really  bears  the  construction  they  put  on  it,  or  rather,  I 
should  say,  is  applicable  practically  in  such  questions  as 
the  present  technical  point,  then  I  am  constrained,  but 
without  any  hesitation  whatever,  to  deny  that  it  is  an 
accurate  exposition  of  law. 

I  shall  not  pursue  the  subject  further.  I  will  only  ob- 
serve, in  conclusion,  on  this  subject — ^that  when  Hume 
puts  murder  and  sedition  as  crimes  analogous  in  prin- 
ciple, I  think  he  brings  out  very  prominently  the  error 
which  pervades  the  general  passage  on  sedition  founded 
on  by  the  pannels.  So  far  from  holding  that  any 
such  analogy  exists,  so  as  to  restrain  within  correspond- 
ing limits  the  two  offences,  I  desire  to  say  decidedly, 
that  I  should  hold  the  crime  of  sedition  in  its  analogy 
or  corresponding  principle  (if  such  is  at  all  a  safe  prin« 
ciple  of  judgment),  to  answer  to  the  analogy  of  all 
charges  of  culpable  homicide,  of  more  or  less  aggravated 
character,  as  well  as  to,  the  more  direct  intent  which  is 
in  cases  of  murder,  and  may  be  also  in  sedition. 

A  party  is  legally  answeraUe  for  the  death  of  another, 
caused  by  his  unlawful  act,  calculated  to  produce  such 
results,  although  he  may  not  have  intended  any  such 
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catastrophe,  if  he  acted  recklessly,  and  without  regard  to     No.  6. 
the  safety  of  others.    Tet  he  is  not  in  all  cases  guilty  of  ttdothm. 
murder,  but  of  culpable  homicide.  HiffhCoart. 

And  this  is  the  corresponding  case  in  analogy  to  sedi-     i848. ' 
tion,  if  such  analogies  are  not  most  unsafe  grounds  for  contpiracy 
legal  reasoning.  In  sedition,  the  effect  ofresistance  to  law-  ^     ^^^' 
fhl  authority,  as  an  actual  result  to  follow  from  the  words 
used,  may  not  have  been  intended  by  the  party;  but  if 
the  language  is  calculated  to  produce  that  result,  is  sedi- 
tiously uttered,  contrary  to  the  subject's  allegiance,  and 
to  die  danger  of  the  peace  of  the  realm,  I  hold,  without 
doubt,  that  the  crime  of  sedition  is  completed. 

Still  the  authority  of  Hume  cannot  be  used  against 
this  yerdict,  except  by  mistaking  and  confounding  the    • 
question  as  to  the  general  doctrine  with  the  application 
of  the  doctrine  to  our  indictments. 

I  think  the  law  is  more  corectly  stated  by  Mr  Clerk, 
in  the  defence  for  Palmer,  which  I  have  already  adverted 
to. 

Neither  do  I  think  a  correct  use  has  been  made  of  one 
passage,  or  rather  of  one  word  in  a  passage,  in  the  charge 
of  my  venerable  predecessor  to  the  Jury,  in  the  case  of 
McLaren  and  Baird.  In  the  first  place,  on  turning  to 
the  original  edition  of  that  report,  from  which  the  copy 
m  the  state  trials  is  printed,  I  do  not  find  the  least  trace 
that  that  charge  was  afterwards  revised  by  his  Lordship. 
On  the  contraiy,  in  the  preface,  Mr  Dow,  who  certainly 
had  not  attained  to  the  accuracy  of  modem  reporters, 
not  only  does  not  state  any  such  authority  and  sanction, 
but  apologizes  for  the  great  diflliculty  of  preparing  ft 
correct  report.  And  the  report  of  the  charge  is  intro- 
duced in  the  following  somewhat  apologetical  manner,^ 

*  The  Lord  Justice-Clerk  addressed  the  Jury  in  the  fol- 

*  lowing  manner,' different  from  the  reports  of  the  speeches 
of  counsel,  and  certainly  implying  that  it  is  but  an  im- 
perfect report.  The  Lord  Justice-General  informs  me 
that  he  has  not  the  slightest  recollection  of  having  revised 
his  speech ;  that  he  is  sure  Mr  Dow  never  applied  to  him 
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No.  6.    for  any  such  pnrpose,  in  any  case  at  all,  and,  therefore, 

John  Grant    .     ^    /.  f   ,  ^  .i     x  _x      7i..        i. 

and  othera.  that  the  Verbal  accuracy  of  that  report  of  his  charge 
High  Court,  ought  uot  to  be  relied  on  as  any  expression  of  any  advised 

1848.  opinion  of  his. 
Conspiracy  Then,  again,  Mr  Jeffrey's  argument  as  to  intention,  on 
^^^°' which  he  asked  for  a  direction,  wholly  related  to  the 
general  unlawful  purpose  which  the  words  wickedly  and 
fdoniotisly  in  that  indictment  implied,  or  which  *  sediMous 
*  hf  implies  in  this,  and  did  not  relate  to  the  intent  to  pro« 
duce  the  exact  results  which  the  language  was  calculated 
to  produce.  This,  I  think  plain,  on  reading  his  speech, 
which  looks  as  if  it  had  been  corrected.  It  isto  that  general 
doctrine,  in  the  law  of  sedition,  that  a  part  of  the  charge  is 
directed.  But,  I  own,  I  can  the  less  rely  on  the  verbal 
accuracy  of  that  report,  for  criminal  tendency  and  criminal 
intention  are  used  as  exactly  equivalent  expressions  in  the 
sentence  in  question,  and,  therefore,  in  this  argument,  that 
report  really  cannot  give  us  correctly  what  was  stated,  or 
clearly  would  be  an  authority  against  the  panneFs  argiK 
ment. 

As  I  read  the  charge,  I  do  not  think  it  had  any  refer- 
ence to  the  special  point  here  raised,  even  indirectly. 

Looking  to  all  other  practical  expositions  of  the  law,  I 
find  the  law  stated  exactly  according  to  my  apprehension 
of  it.  I  say  practical  expositions,  for  I  value  a  direction  to 
a  Jury,  by  Judges  of  authority,  intended  to  guide  them,  or 
the  collection  of  the  law  therefrom  deducible  in  works 
having  direct  reference  to  the  way  a  Jury  is  to  be  directed, 
as  far  more  useful  than  mere  general  definitions  of  the 
crime  in  the  abstract. 

I  concur  entirely  in  the  way  the  law  is  stated  for 
practical  objects,  in  Starkie  on  Libel,  in  the  Criminal  Di- 
vision of  his  book,  2, 129,  130 ;  Blasphemy,  140,  141, 
147,  151-2 ;  2  Starkie,  175:  By  Lord  Ellenborough,  at 
p.  177 ;  again  at  182-3— -which  very  important — as  to  the 
distinction  between  the  unlawful  purpose  and  the  sort  of 
intent  which  in  this  indictment  is  superadded  very  erro- 
neously and  superfluously,  as  to  the  special  results  which 
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the  words  are  calculated  to  produce.  So  Lord  Holt  put  r^^Q\. 
the  matter  in  a  case  of  great  note,  188.  See  also  Lord  and  othera. 
Ellenborough,  193;  again  p.  207  and  216.  On  this  High Couru 
1  observe,  that  there  is  nodistmction  in  pnnciple  as     i848. 


to  the  offence  of  sedition,  whether  it  is  committed  by  Conspiracy 
language  or  by  publications — ^very  great  difference,  in- 
deed, as  to  the  sufficiency  of  the  proof,  as  to  the  allow- 
ance to  be  made  for  the  inexperience  and  temperament 
of  the  speaker — the  extent  of  the  mischief,  and  such  like 
considerations!  but  none  as  to  what  constitutes  the  of- 
fence, 217. 

As  to  intention,  again,  at  240,  244,  268,  the  passages 
are  most  material,  and  directly  applicable  to  this  case. 
'  It  is,  however,  important  to  observe,  in  respect  of  this 
'  class  of  cases,  where  the  intention  of  the  publisher  is 

*  the  test  of  civil  or  of  penal  liability,  that  with  a  view  to 
'  exemption  from  criminal  as  well  as  civil  responsibility, 

*  the  mere  abstract  intention  of  the  party  cannot  protect 
'  him  in  the  absence  of  iacts,  which  constitute  an  occa* 
'  sion  recognised  by  the  law.  The  law  allows  no  man 
'  to  defend  himself  by  saying,  '  I  did  an  act,  in  itself  in- 
"^  jnrious,  mischievous,  and  illegal,  but  I  did  it  with  an 
*'  excellent  intention.'  And  it  must  also  be  remarked, 
'  that  a  publication  not  warranted  by  the  nature  and 
'  exigency  of  the  occasion,  cannot  be  justified  in  a  crimi- 
'  nal  any  more  than  a  civil  proceeding;  for  if  the  occa- 
'  sion  does  not  justify  or  excuse  the  act,  neither,  on  the 
'  prmciple  just  adverted  to,  can  mere  abstract  good  in- 
'  tention  supply  a  sufficient  defence.' 

Such  is,  as  I  understand,  the  purport  of  the  proposed 
definition  by  the  Criminal  Commissioners  in  England^ 
when  the  whole  of  their  passage  is  taken : — '  Whosoever 

*  shall  maliciously  compose,  print,  or  publish  any  sedi- 
'  tious  libel,  expressing  or  signifying  any  matter  or  mean- 
'  ing  tending  to  bring  into  hatred  or  contempt  the  person 

*  of  Her  Majesty,  or  her  government,  or  the  constitution 

*  of  the  united  kingdom  as  by  law  established,  or  both 
Houses  or  either  House  of  Parliament,  or  to  excite  Her 
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No.  6.    '  Majesty's  subjects  to  attempt  the  alteration  of  any 
Midoti^  *  matter  in  Chnich  or  State  as  by  law  established,  other* 
High  Court  *  wisc  than  by  lawful  means,  shall  incur  the  penalties  of 
i84«f '    *  t**®  eleventh  class.'    Here,  the  word  *  intended"  is  equi- 
CoDtpinusj  Tftlent  in  reasoning  and  legal  import  to  '  wickedly  and 
*  ^^^^  •  feloniously'  or  *  seditiously.'    It  is  not  used  with  refer- 
ence to  any  intejU  directly  to  produce  the  precise  results 
which  the  language  of  the  libel  tends  to  produce.     The 
8th  article  of  the  same  section  also  shows  this  to  be  their 
meaning ;  and  the  abore  definition  distinctly  comprehends 
and  supports  this  Terdict  as  sufficient  when  applied  to 
the  indictment. 

Concurring  in  the  view  of  the  law  as  thus  explained, 
it  appears  to  me  to  be  very  clear,  that  a  verdict  finding 
the  parties  guilty  of  sedition,  in  so  fiur  as  that  they  used 
language  calculated  to  excite  popular  disaffection  and 
resistance  to  lawful  authority,  on  this  indictment,  is  a 
good  conviction  in  point  of  law,  and  that,  on  the  motion 
of  Her  Majesty's  Advocate,  sentence  must  be  pronounced 
on  this  verdict.  But  I  must  add,  in  conclusion,  that  it 
is  matter  of  satisfaction  to  me,  that  the  Jury  did  leave 
out  the  word  intended^  in  the  special  way  in  which  it  was 
inserted  in  this  indictment — ^not  only  because  the  case  is 
thereby  presented  to  us  in  a  much  less  aggravated  lights 
but  also  because  if  I  had  been  on  the  Juiy,  as  the  more 
serious  charge  had  not  been  proved,  I  believe  that  I 
should  have  returned  the  same  verdict  with  that  which 
is  recorded. 

Lord  Mackenzie. — ^I  concur.  I  think  the  crime  of  sedi- 
tion is  sufficiently  constituted  by  uang,  whether  in  print- 
ing, or  writing,  or  orally,  language  calculated  (which,  of 
course,  means  plainly  calculated)  to  excite  popular  disaf- 
fection, and  resistance  to  lawful  authority,  provided  this 
be  done  wickedly  or  seditiously,  i.  e.  without  lawful  jus- 
tification or  excuse.  I  do  not  think  that  to  constitute 
sedition,  it  is  essential  that  there  shall  be  in  the  delin- 
quent a  desire  or  intention  to  excite  this  disaffection  and 
insurrection,  or  resistance,  provided  he  intends  to  use 
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the  words,  plainly  calculated  to  excite  these,  and  uses    No.  d. 
them ;  and  that  without  justification  or  excuse.   It  seems  and  othen. 
to  me  clear«  that  this  last,  i.  e.  using  the  words,  is  enough  High  court 
to  caase  the  evil  of  the  crime,  L  e.  danger  to  the  public,  and  ^1848^ 
that  the  want  of  justification  or  excuse  is  sufficient  to  make  conspiracy 
the  committer  of  it  answerable  criminally.    And  if  such  *  Sedition. 
an  act  be  a  crime  at  all,  if  it  be  not  lawful,  it  can  be  no 
other  crime  than  sedition     We  never  could  say,  that  it 
was  a  crime,  but  not  sedition,  and  so  not  fidling  under 
Ae  recent  statute,  which  limits  the  punishment  of  sedi- 
tion, but  does  not  limit  the  punishment  of  any  other 
crime.    Can  we  then  hold  such  conduct  not  to  be  crimi- 
nal at  all  ?     I  think  that  impossible. 

Put  the  case,  for  instance,  that  a  man,  without  any 
jastification,  or  excuse,  prints  and  publishes  a  pamphlet, 
containing  words  plainly  calculated  to  excite  popular 
disafiection  and  insurrection,  or  resistance  to  lawful 
authority ;  and  that  this  is  proved  against  him ;  but  that 
he  proves,  per  contra^  that  his  previous  conduct  was  highly 
and  zealously  loyal ;  that  accordingly,  he  had  at  first  re- 
used to  print  the  pamphlet,  and  had  at  last  reluctantly 
yielded  to  do  it,  only  for  a  large  bribe,  and  afterwards  done 
his  best  to  counteract  its  effect— still  he  would  be  guilty 
of  sedition.  True,  his  desire  and  intention  would  ap- 
pear to  be  only  to  get  money.  But,  with  that  desire 
and  intention,  he  acted  without  justification  or  excuse, 
and  in  disregard  of  law,  and  printed  and  published  what 
was  in  itself  manifestly  dangerous  to  the  public.  He 
therefore  was  not  innocent  but  criminal,  i.  e.  seditious. 

Or  say,  that  a  man  did  the  same  thing,  moved  by 
threats  and  fisar,  but  not  such  fear  as  amounted  to  a 
legal  justification — ^he  might  say  he  had  no  intention  to 
raise  disaffection,  or  resistance  to  lawfiil  authority — ^but 
that  would  not  sufficiently  defend  him  firom  a  charge  of 
sedition. 

Or,  say  he  did  it  only  to  shew  his  eloquence  and  inge- 
nuity as  Rousseau  is  said  to  have  written  against  the  ex- 
isting institutions  of  society,  after  at  first  intending  to 
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Johl^^t  ^^^*y  ^  talents  on  the  other  side,  and  being  advised 
andotherLbya  friend  that  the  side  of  innovation  was  best  for 
i^h  Court  shewing  off  talent. 

?848.  *       Or,  suppose  he  did  it  only  to  frighten  Government  or 
CoDspinej  Parliament  into  some  measure  which  he  &voured,  not 
&  sedifaon.  ^^y  desiring  or  expecting  actual  insurrection  or  dis- 
affection to  take  place. 

In  all  these  cases,  and  many  others  that  may  be  ima- 
g^ed,  the  person  must  be  guilty  of  sedition,  by  doing 
wilfully,  and  without  justification  or  excuse,  an  act  of  a 
seditious  tendenqr. 

It  is  said,  Mr  Hume  defines  sedition  to  be,  not  only 
calculated,  but  intended  to  excite  disaffection  and  trouble 
in  the  State.  But  the  passage  cited  for  the  pannels  has 
not  itself  the  i4>pearance  of  precise  or  accurate  defini- 
tion ;  nor  can  I  believe,  that  Baron  Hume  in  it  at  all 
contemplated  the  question,  whether  the  intention  to  ex- 
cite disaflfection  or  trouble  was  essential*  For  if  he  had, 
he  would  have  followed  it  up  by  a  conunentary  on  that 
branch  of  the  definition,  of  which  I  see  no  appearance 
whatever.  On  the  contrary,  he  says,  vol.  L  p.  354: — 
<  The  treason  in  all  these  cases  is  the  same,  in  all  mea- 

*  sures  of  this  descripti<m,  by  exasperating  the  multi- 
'  tude,  and  infecting  them  with  jealousy  and  dislike  of 

*  the  established  order  of  the  state,  tend  directly  to  a 
'  breach  between  sovereign  and  sulgect,  and  to  fill  the 
'  realm  with  trouble  and  dissension.    To  pr^are  which 

*  miserable  calamity,  can  no  more  be  doubted  to  be  a 

*  cognoscible  crime,  and  one  too  of  a  high  degree,  than 

*  that  it  is  a  crime  to  partake  of  the  very  measures  of 

*  resistance  and  violence,  if  such  fi>llow,  to  which  these 

*  exhortations  have  induced 

*  The  characteristic  of  sedition  lies  in  the  forwarding, 
'  preparing,  and  producing  such  a  state  of  things  as  may 
'  naturally  issue  in  public  trouble  and  commotion. 

'  The  crime  of  sedition  lies  in  the  stirring  of  such 
'  humours  as  naturally  tend  to  change  and  commotion 

*  in  the  state.* 
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And  all  his  reasoning  is  applicable  to  sedition  of  the    ^o.  s. 
nature  I  have  stated.  luidothen. 

Erskine  speaks  in  the  same  way,  though,  no  doubt  he  HighCoupt 
does  not  sufficiently  discriminate  sedition  from  leasing-     i848. ' 
making.    (Tit.  iv.  B.  iv.  §  29.)    He  says,— •  Verbal  sedi-  conspiracy 

*  tion,  which  in  our  statutes  gets  the  name  of  leasing-  *  Sedition. 
'  making,  is  inferred  from  the  uttering  of  words  tending 

*  to  sedition,  or  the  breeding  of  hatred  and  discord  be- 

'  tween  the  king  and  his  people.'    He  says  nothing  of 
intention. 

But  our  practice  is  what  affords  the  most  important 
aathority  in  aid  of  what  is  in  itself  reasonable.  On  that 
I  need  not  go  over  what  your  Lordship  has  fully  treated 


Then,  if  such  be  the  nature  of  sedition  in  our  law,  how 
stands  the  present  case  ? 

The  indictment  sets  forth  that  the  pannels  seditiously 
used  language,  which  is  recited,  and  which  appears  to  be 
very  plainly  in  itself  of  a  seditious  nature.  And  then  it 
proceeds : — ^  And  the  whole  or  part  of  the  language 
'  above  set  forth,  as  used  by  you  the  said  John  Grant, 

*  Henry  Ranken,  and  Robert  Hamilton  respectively  as 

*  above  libelled,  was  intended  and  calculated  to  excite 
'  popular  disaffection,  commotion,  and  violence,  and 
'  resistance  to  lawfiil  authority.' 

Now  here,  in  the  view  of  the  law  1  have  given,  the 
statement  of  that  language,  and  the  statement  that  it 
was  used  seditiously,  and  calculated  to  excite  popular 
disaffection,  and  resistance  to  lawful  authority,  was  itself 
a  sufficient  charge  of  sedition.  The  statement  of  its  be- 
ing '  intended'  to  excite  these  was  not  essentisd,  but  in- 
tensive»  meant  to  aggravate  the  charge,  not  to  constitute  it. 
So  stands  the  charge.  The  verdict  is — (Reads  verdict)^ 
and  a  finding,  in  like  terms,  by  a  majority,  is  added 
against  the  other  pannel.  And  the  jury  explained,  that 
they  omitted  the  word  *  intended,'  not  meaning  to  find 
that. 

Now,  I  can  regard  this  as  nothing  else  than  a  finding 
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jo?n  Glint  ^^  *^®  pannels  guilty  of  the  sedition  libelled,  in  so  far  as 

Mdothera.  charged  with  seditiously  using  words  calculated  to  excite 

High  Court  disaffection  and  resistance  to  lawful  authority,  though 

1848.'   not  with  the  aggravation  of  intention  to  excite  these. 

Conspiracy  Aud  if  that  was,  as  I  haye  ssud,  a  sufficient  charge  of  se- 

^^^  dition,  the  conviction  of  it  must  be  a  sufficient  conviction 

of  sedition.     It  is  a  conviction  of  guilt  and  of  sedition 

under  this  libel.    It  implies,  therefore,  that  the  words 

were  used,  not  justifiably,  or  excusably,  but  seditiously, 

calculated  to  excite  disaffection  and  unlawftil  resistance, 

and  so  is  a  conviction  of  legal  sedition.    The  limitation 

of  the  finding  makes  the  sedition  less  aggravated,  and 

must  lighten  the  sentence.    But  it  cannot  warrant  d- 

solvitor. 

The  finding  in  this  case  is  not  ambiguous.  It  cannot 
mean,  that  the  pannels  used  the  words  justifiably  or  ex- 
cusably, for  then  they  would  not  have  been  found  guilty 
of  sedition,  or  guilty  at  all ;  but  not  guilty.  It  must 
mean,  that  they  were  guilty  of  the  sedition  libelled,  as 
&r  as  they  used  the  words'. 

I  need  say  nothing  of  the  competency  of  a  jury  find- 
ing part  only  of  what  is  libelled.  It  is  not  diluted, 
and  is  warranted  by  the  ordinary  style  of  our  indict- 
ments— ^  all  which,  or  part  thereoi^  being  found  proven, 
*  you  ought  to  be  punished  with  the  pains  of  law/  &c. 

Lord  Moncbeiff. — ^I  paid  all  the  attention  in  mj 
power  to  the  argument  on  the  nature  and  effect  of  this 
verdict,  and  I  have  since  considered  very  carefully  the 
whole  matter,  and  examined  all  the  cases  on  the  subject 
as  I  find  them  variously  reported. 

It  is  undoubtedly  a  mitigated  verdict^  with  reference 
to  the  charges  in  the  indictment.  It  finds  the  verj 
serious  charge  of  conspiracy  libelled  not  proven.  It 
also  finds  John  Grant,  who  was  indicted  along  with 
Ranken  and  Hamilton,  not  guilty  of  the  remaining 
charge  of  sedition.  But  it  finds  the  parties  now  at  the 
bar  guilty  of  sedition  in  the  particular  terms  expressed 
in  the  verdict : — '  Unanimously  find  the  panel  Robert 
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*  Hamilton  guilty  of  sedition,  in  so  fiir  as,  that  he  used  j^^^q^^ 

*  language  calculated  to  excite  popular  disaffection  and  and  othpra. 

*  resistance  to  lawful  authority;  and,  by  a  majority  of^^^^^ 
'  one,  find  the  panel  Henry  Ranken  also  guilty  of    i848. ' 

'  sedition,  in  so  far  as,  that  he  used  language  calculated  Conspiracy 
'  to  excite  popular  disaffection  and  resistance  to  lawful 

*  authority/ 

Looking  at  the  Yerdict,  as  it  so  stands  recordedy  and  ' 
expressly  approved  of  by  the  Jury  when  it  was  read  to 
them,  I  was  of  opinion,  at  the  time,  that  it  was  a  good 
and  effectual  verdict,  to  make  these  panels  stand  con- 
yicted  of  the  crime  of  sedition  libelled  in  the  major 
proposition  of  the  indictment,  to  a  certain  extent  and 
efect.  And  after  attending  to  all  the  circumstances  and 
considerations,  on  which  difficulties  and  doubts  have  been 
raised  on  this,  I  am  still  of  opinion  that  it  is  a  good  ver- 
dict, on  which  some  sentence  ought  to  pass»  as  moved  for 
by  the  Public  Prosecutor. 

The  iadictment  in  this  case  libels  sedition  simply  in 
the  major  proposition  (clearly  a  good  form,  according  to 
the  case  of  Sinclair  and  later  cases),  and  then,  in  the  mi- 
nor proposition,  it  states  the  facts  on  which  these  panels 
were  accused  of  having  committed  that  crime ;  and  it 
libels  particularly,  that  each  of  the  prisoners  did,  in  the 
meetings  set  forth,  *  openly  and  seditiously*  deliver  cer- 
tain speeches,  some  of  the  material  words  of  which  are 
quoted  in  the  indictment,  and  the  whole  teyns  or  sub- 
stance of  which  were  more  fiilly  proved  in  evidence. 
And  it  certainly  bears,  that  the  conduct  and  speeches  of 
the  panels  *  were  seditious^  and  were  intended  and  calcu- 
'  kted  to  excite  popular  disaffection,  commotion,  and 
'  violence,  and  resistance  to  lawful  authority.' 

The  Jury  have  not  found  the  prisoners  simply  guilty 
of  sedition  as  libelled ;  and  they  have  not  found  them 
guilty  of  sedition  under  all  the  qualities  expressed  in 
that  clause  of  the  minor  proposition.  But  they  have 
found  them  guilty  of  sedition  :  in  so  fistr  as  that  (with  re- 
ference to  the  particular  facts  laid  in  the  indictment  as 
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John  G^mt  ^  ^^^'  ^"^  ^^^  avennent  that  what  he  did,  he  did  openly 
and  Others,  and  sedittousltf)  he  used  language  *  calculated  tq  ejccite 
^^o^^^  *  popular  disaffection  and  resistance  to  lawful  authority' 
1848.     In  this  finding,  they  have  left  out  the  word  '  intended,' 
coDspiracy  and  left  the  matter  to  stand  simply  on  this^  that  the 
language  used  openly  and  seditiously  was  *  calculated  to 
"  ea^cite  popular  disaffection  and  resistance  to  lawful  atdJuh 
'  rity'   The  matter,  therefore,  stands  thus ;  that  the  Jury 
have  not  found,  and  I  take  it,  have  left  out  ex  proposito 
that  word  '  intended,'  not  being  prepared^  as  I  under- 
stand their  explanation,  to  find  that  the  language  was 
not  only  calculated  to  produce  the  effect  libelled,  but  that 
it  was  actually  intended  to  operate  in  that  manner.    I  do 
not  understand  the  verdict  as  having  negatived  the  exist- 
ence of  such  intention.     But  such  intention  not  being 
found,  we  can  only  take  the  verdict  on  thai  which  is  found. 
If  the  jury  had  supposed  or  meant  that  they  were  finding 
the  prisoners  not  guilty^  they  would  no  doubt  have  said 
so,  as  they  did  in  the  case  of  Grant. 

Now  the  question  appears  to  me  to  be.  Whether,  when 
the  verdict  finds  the  parties  guilty  of  sedition,  defining 
the  nature  and  extent  of  that  sedition,  in  the  terms 
employed,  the  facts  set  forth  in  those  terms  do  or  do  not 
by  law  amount  to  sedition  ? 

But  if  the  law  be,  as  I  think  it  is,  that,  under  a  charge 
of  sedition,  if  the  acts  or  speeches  libelled,  are  in  their 
own  nature  seditious,  and  calculated  to  excite  disaffection 
and  resistance  to  lawful  authority,  that  is  sedition ;  and 
that  it  is  not  necessary  or  essential  to  libel  or  to  prove  an 
actual  intention  in  the  speakers,  writers,  or  actors ;  then 
as  the  word  intended  in  the  indictment  was  not  necessaiy 
to  the  charge,  the  verdict  finding  the  parties  guilty  of 
sedition,  in  terms  suflScient  to  satisfy  the  principle  of  law, 
must  be  effectual  as  a  conviction  of  the  accused,  and  suf- 
ficient to  warrant  a  sentence  by  the  Court. 

I  do  not  think  it  is  necessary  now  to  go  through  the 
various  cases  which  have  occurred,  in  the  practice  of  the 
Court  on  indictments  for  sedition,  though  I  have  made 
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notes,  I  believe,  of  nearly  all  of  them.    That  has  been    No.  c. 
already  done,  in  my  judgment,  rery  folly  and  effectually,  andothew. 
The  indictments  do  in  general  bear,  as  all  indictments  HighCoim. 
do,  that  the  things  charged  were  done  wickedly  and  fe-     m%. ' 
loniouslt/,  or,  in  the  particular  case  of  sedition,  sometimes  Conspincj 
openly  and  seditiously,  which  has  been  found  relevant  in 
the  present  case,  as  well  as  in  other  cases ;  and  in  a  few 
instances  the  word  intended^  or  some  similar  word,  has 
been  applied  to  the  character  of  the  speeches  or  writings 
libelled.     But  in  the  general  course  of  such  indictments, 
the  terms  mpst  commonly  used,   are  '  calculated,'  or 
'  tending,'  or  some  such  word,  applied  to  the  words  or 
writings  specified.     Sometimes  the  words  are  '  of  a  ^^- 

*  ditious  tendency,'  or  *  obviously  calculated  to  stir  up  a 
'  spirit  of  disaffection,'  &c.  Sometimes  writing  and  print- 
ing a  seditious  pamphlet  *  calculated  to  degrade  and  to 
'  bring  into  contempt  our  present  happy  system  of  go- 
'  yemment,'  &c. ;  sometimes  (as  in  M'Laren  and  Baird) 

*  wickedly  and  feloniously  deliver  a  speech  cofitaining  a 

*  number  of  seditious  and  inflammatory  remarks  and  asser- 
'  lions  CALCULATED  to  degrade  and  bring  into  contempt 
'  the  government  and  legidature,  and  to  withdraw  there- 
'  from  the  confidence  and  affection  of  the  people,  and  fill 
'  the  realm  with  trouble  and  dissension.' 

I  gather  from  all  the  cases,  that  the  essence  of  the 
crime  of  sedition  consists  in  the  character  and  plain  mean-- 
ing  and  import  of  the  words  spoken  or  written,  as  being 
calculated  or  as  tending  to  excite  disaffection,  to  bring 
the  laws  and  constitution  into  contempt,  or  to  excite  to 
resistance  to  lawful  authority.  And  when  this  is  clear  in 
anyparticular  case,  provided  the  words  had  been  deliberate- 
ly  and  by  the  free  will  of  the  party  spoken  or  written,  the 
crime  of  sedition  has  been  committed.  No  doubt,  there 
must  he  intention  to  this  effect,  that  the  party  did  intefid 
to  speak  or  to  torite  the  things  laid  to  his  charge,  bearing 
the  character  of  being  so  calculated  to  ea*cite  disaffection. 
And  if  the  words  do  not  in  their  natural  and  obvious 
meaning  import  that  which  is  alleged,  it  may  sometimes 
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J  hLV'    ^  necessary  to  assign  and  to  prove  an  entirely  different 

and  Others,  meaning  as  attached  to  the  words, — as  in  the  case  of 

Hiffh  Court.  Daniel  Isaac  Eaton,  in  which  it  was  alleged  that  King 
Nov.  25.    _,  ,       1  .   ,  ,         ,        ,      «  - 

1848.     George  the  third  was  represented  under  the  figure  of  a 

Conspiracy  ^a?;}^  cock.  But  whcro  the  meaning  and  import  of  the 
words  is  not  at  all  in  dispute,  the  only  question  is,  after 
it  has  been  proved  that  they  were  used  advisedly  by  the 
parties,  whether  they  are  of  the  seditious  import  libelled, 
in  so  far  as  they  are  calculated  or  have  a  tendency  to  ex- 
cite disaffection  and  resistance  to  lawful  authority. 

Without  thinking  it  necessary  to  go  into  further 
detail,  after  the  full  explanation  already  given,  I  would 
only  say,  that  my  attention  has  been  most  particularly 
fixed  on  the  whole  proceedings  which  took  place  in  the 
remarkable  case  of  Robertson  and  Berry,  who  were  tried 
in  March  1 793,  on  an  indictment  chaiging  them  with 
the  crime  of  sedition,  in  so  fiur  as  they  were  guilty  of 
printing  and  publishing  a  seditious  pamphlet, '  containing 

*  false,  wicked,  and  seditious  assertions,  calculated  to  de^ 

*  grade  and  bring  into  contefnpt  our  present  happy  system 

*  of  government,  and  withdraw  therefit>m  the  confidence 
'  and  affection  of  our  subjects/  They  were  charged  with 
wickedly  and  seditiously  printing  and  publishing  the 
pamphlet  so  designated.  Upon  that  charge,  a  verdict 
was  returned,  by  which  the  jury, '  all  in  one  voice  find  it 
'  proven  that  the  said  James  Robertson  did  print  and 
'  publish,  and  that  the  said  Walter  Berry  did  publish  only 
'  the  pamphlet  libelled  on.'  That  was  a  special  verdict, 
as  the  verdict  in  the  present  case  is.  It  did  not  find 
either  of  the  prisoners  guilty  of  sedition  as  libelled,  or  of 
the  crime  libelled,  but  it  found,  in  specific  terms,  a  certain 
thing  as  to  each  of  the  prisoners,  without  one  word  as  to 
the  intention  of  either  of  them,  and  not  saying  specially 
that  they  did  those  things  wickedly  and  feloniously,  or 
with  any  such  quality.  This  is  the  more  important,  be- 
cause it  gave  rise  to  a  great  deal  of  discussion,  in  which 
the  accused  had  the  aid  of  the  very  eminent  counsel,  Mr 
Wight,  and  Dean  of  Faculty  the  Honourable  Henry 
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Erskine;  and  after  long  argument,  and  after  taking  time    No.  6. 
to  consider,  the  Court  were  unanimous^  that  the  verdict  and  others, 
was  e£fectua]  as  to  Robertson ;  but  they  were  divided  in  High  Court 
opinion  on  the  case  of  Berry.     Yet  it  was  decided  by  a     1 848. ' 
majority  {Eskgrove^  Ahercromhy^  Justice-Clerk  Braa^Jield  conspiracy 
against  Henderland  and  Dunsinnan)  that  it  was  a  good 
verdict  as  to  Berry  also.    The  objection  was  precisely 
that  the  verdict  did  not  find  the  intention.    But  it  was 
decidedly  held  that  that  was  not  necessary. 

And,  indeed,  if  it  were  necessary  that  that  should  be 
speciaUy  found  by  the  jurf,  wherever  they  do  not  find  a 
simple  verdict  of  guilty  as  libelled,  it  would  be  difficult 
to  see  how  any  man  should  be  found  guilty,  upon  the  act 
of  printing  or  publishing  the  most  seditious  and  inflam* 
matory  libel  which  can  be  supposed.  And  yet  I  take  it 
it  to  be  clear  law,  that  every  man  is  answerable  to  the 
law  for  what  he  prints  and  publishes  to  the  world  of  a 
seditious  tendency.  He  may  sometimes  prove  a  case,  to 
relieve  himself  wholly  or  partially.  But  in  the  absence 
of  all  such  proof,  the  case  is  clear  on  the  act  done. 

I  do  also  think  it  very  striking,  that  in  that  very  able 
address  which  Mr  John  Clerk,  whose  zeal  for  the  interest 
of  his  clients,  as  well  as  for  the  liberty  of  the  subject,  and 
whose  great  knowledge  of  law,  and  extraordinary  acute- 
ness  of  discrimination,  never  were  exceeded  in  any  bar, 
made  for  Mr  Fysche  Palmer,  he  nowhere  maintained  (and 
neither  did  even  Mr  John  Haggart,  in  objecting  to  the  re- 
velancy  of  the  indictment)  that  the  jury  must  be  satisfied 
of  the  actual  intention  of  Mr  Palmer  in  the  matter.  But, 
on  the  contrary,  Mr  Clerk  says,  in  emphatic  terms,  *  To 

*  render  a  writing  seditious,  it  must  be  intended  oe  calcu- 

*  kUed  to  urge  the  people  to  actual  violence ;'  and  the 
charge  of  Lord  Abercromby  in  that  case  was  entirely  on 
the  question,  whether  the  paper  was  of  a  seditious  import 
or  tendency^  and  whether  Palmer  was  the  writer  or  art 
and  part  in  writing^  printing,  and  publishing  it. 

In  connection  with  that  case,  and  as  very  important  in 
the  question,  I  beg  leave  further  to  observe^  that  in  all 


Digitized 


by  Google 


100  CASES  BEFORE  THE  HIGH  COURT 

John  Grant  *^®  indictments  to  which  I  have  been  alluding,  there  is 

and  Others,  what  usod  to  be  called  the  *at  leasf  clause,  on  which 

^Nov^r'^  the  accused  might  be  found  guilty  as  art  andparU  though 

J  848.     not  proved  to  be  the  direct  author  or  actor  in  the  writing, 

A^^dr*'^  printing,  or  publishing.     And  so  the  verdict  in  the  case 

of  Palmer  finds  *  the  address  mentioned  in  the  libel  to  be 

'  a  seditious  writing^  tending  to  inflame  the  minds  of  the 

'  people  :  Find  that  the  panel  was  art  and  part  guilty  in 

'  writing  the  said  address,  and  that  he  is  guUty  of  causing 

*  the  said  address  to  be  printed,  and  that  he  is  guilty  of 
'  distributing,  and  causing  to  be  distributed,  the  said  sedi- 

*  tioits  and  inflammatory  writing.*  This  is  another  example 
of  a  special  verdict^  bearing  not  a  word  o/'intbntion  and  an 
important  part  of  it  depending  on  the  at  least  clause^  in 
which  no  intention  is  set  forth,  except  what  might  be  im- 
plied in  the  nature  of  the  writing  itself. 

I  shall  not  go  farther  into  this  matter,  excepting  only 
to  observe,  with  all  manner  of  diffidence,  that,  as  iar  as  I 
am  informed,  it  would  be  quite  clear  in  England  that,  if 
the  libel  set  forth  in  the  indictment  or  information  is  in  its 
nature  seditious^  it  is  not  material  whether  an  actual  in- 
tention  be  found  or  not.  Thus,  Lord  EUenborough  said, 
in  the  case  of  the  King  against  Cobbet,  '  that  if  a  publi- 
'  cation  be  calculated  to  alienate  the  affections  of  the 
'  people,  by  bringing  the  government  into  disesteem,  whe- 
'  ther  the  expedient  resorted  to  be  ridicule  or  obloquy, 

*  the  W9nter^  publisher^  &c.,  are  punishable ;  and  whether 

*  the  defendant  really  intended  by  his  publication  to  alienate 
'  the  affections  of  tJie  people  from  the  gota^ment  or  not,  is 
'  NOT  MATERIAL.  If  the  publication  be  calculated  to  have 
'  that  effect,  it  is  a  seditious  libeU  And  see  Rex  v.  Bur- 
detty  &c. 

I  am  therefore  of  opinion,  that,  in  this  case,  the  verdict 
is  sufficient,  to  infer  a  sentence  as  for  sedition.  But,  as 
I  have  said  before,  it  is  a  verdict  finding  the  prisoners 
guilty  of  a  charge  of  sedition  considerably  mitigated. 

Lord  Medwyn. — The  indictment  in  this  case  contains 
a  distinct  charge  of  sedition,  and  the  Jury  have  found, 
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by  their  verdict,  that  the  two  pannels  are  guilty  of  *  se-  j^^.^- 
'  dition,  in  so  far  as,  that  they  used  language  calculated  andothera. 
'  to  excite  popular  disaffection,  and  resistance  to  lawful  HighCourt. 
'  authority/    This  was  in  answer  to  the  facts  constitu-     ]H48.' 
tive  of  the  charge,  that  they  openly  and  seditiously  used  conspiracy 
the  language  there  set  forth.    This  is  a  distinct  finding  of  *  ^®**'**°"' 
the  offence  charged  ;  and  in  the  explanation  which  oc- 
curred with  the  Jury  when  they  returned  their  verdict, 
they  pointedly  told  us  that  it  was  their  meaning  to  find 
them  guilty  of  sedition,  in  so  iar  as  they  did  what  is  there 
expressed.    Now,  is  there  anything  which  neutralizes 
or  nullifies  this  distinct  finding  ?  nothing  certainly  in  the 
verdict,  for  it  contains  nothing  more  than  the  words  al- 
ready quoted ;  but  it  is  said  that  the  charge  which  the 
Jury  had  to  try  was,  whether  language  was  used,  '  in- 
'  tended  and  calculated  to  excite  disaffection,'  and  that 
the  Jury  have  not  found  anything  with  regard  to  the 
intention  of  the  speakers,  and  as  the  Jury  explained  to 
the  Court,  this  was  not  an  oversight,  but  omitted  es 
proposito '  then,  it  is  argued,  that  the  intention  to  ex- 
cite disaffection  not  being  found,  but  the  reverse  inferred, 
that  this  verdict  does  not  support  the  charge  and  the 
crime  of  sedition,  although  the  Jury  may  have  thought, 
that  what  they  found  was  sufficient  to  do  so.    No  doubt 
there  is  some  difficulty  here,  and  a  good  deal  of  plausi- 
bility in  the  objection,  but  after  some  wavering  in  my 
opinion,  I  have  now  come  back  to  my  original  impres- 
sion, that  the  objection  cannot  be  sustained.     The  doubt 
in  my  mind  arose  from  the  description  of  the  crime  of 
sedition  given  by  Baron  Hume, '  that  it  reaches  all  prac- 
'  tices  which  are  suited  and  intended  to  disturb  the  tran- 
*  quillity  of  the  State,*  and  the  sanction  which  seemed  to 
be  given  to  this  statement  by  the  present  indictment,  as  if 
it  was  a  necessary  element  in  the  charge  that  the  words 
openly  and  seditiously  spoken  were  intended  as  well  as 
calculated  to  excite  disaffection,  so  as  to  call  upon  the 
Jury  expressly  to  find  the  intent  as  well  as  the  fact  of  ut- 
tering seditious  expressions.    But  I  am  now  satisfied  that 
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Jo^G '    *^^  crime  of  sedition  requires  neither  the  intent  to  be  set 
and  othen.  forth  in  the  indictment,  nor  to  be  found  by  the  Jurj. 
High  Court  It  is  not  one  of  those  offences  where  we  look  to  the  in- 
1848. '  tent  so  much  as  to  the  consequences,  or  the  effects  pro- 
ConBpiracy  duccd,  or  Calculated  to  be  produced,  by  the  words  ut- 
&  Sedition,  jgyg^  ^jjg  meaning  of  which  is  plain.    It  is  the  danger 
to  the  tranquillity  of  the  State  from  seditious  harangues 
addressed  to  a  multitude  of  people,  rather  than  to  the 
intention  of  the  speaker,  that  the  law  looks  to.     Some 
crimes  consist  in  intent,  and  then  this  must  be  specially 
set  forth  in  the  charge,  and  must  be  found  by  the  Jury. 
That  branch  of  the  law  of  treason  which  consists  in  com- 
passing and  imagining  the  death  of  the  king,  rests  on 
the  intent,  and  the  overt  acts  are  only  to  prove  this  in- 
tent.   The  intent  must  be  charged  and  must  be  found. 
In  a  more  ordinary  department  of  law,  there  may  be  a 
charge  to  stab  any  one,  with  intent  to  murder,  rob,  or 
maim,  or  disfigure ;  there  the  essence  of  the  crime  is  the 
intent.    But  sedition  is  not  a  crime  of  this  character : 
its  essence  is  using  seditious  language,  calculated  to  ex- 
cite disaffection  in  the  minds  of  the  hearers.     Accord- 
ingly, indictments  have  been  well  laid,  and  held  relevant, 
without  any  thing  about  intention  being  stated  in  them. 
Indeed,  I  do  not  know  that  an  indictment  for  sedition 
was  ever  objected  to,  because  nothing  was  said  as  to  the 
intention  of  the  speaker,  but  only  the  tendency  of  his 
language  stated.    Thus,  in  the  case  of  Morton  Sf  Others, 
in  1793,  the  charge  was,  that  they  were  guilty  of  sedi- 
tion, by  uttering  seditious  speeches,  tending  to  excite  a 
spirit  of  disloyalty  and  disaffection  to  the  king  and  esta- 
blished government.    I  think,  in  all  the  many  cases  for 
sedition  tried  at  that  time,  the  same  phraseology  was 
adopted.    In  the  case  of  Bei  ry  and  Robertson^  the  state- 
ment was,  it  was  calculated  to  degrade  and  bring  into 
contempt  the  Government :  in  Fysche  Palmer,  the  same 
term  is  used,  and  in  Skirving's,  and  in  others.    We  must 
never  forget  that  these  prosecutions  were  conducted  by 
the  able  Crown  counsel  of  the  day,  including  Solicitor- 
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General  Blair  and  Mr  Burnett,  and  the  pannels  were  j^^i^Q^^^t 
often  defended  by  the  greatest  lawyers  at  the  Bar,  in-  andothew, 
eluding  Mr  Wight,  Mr  Clerk,  and  Mr  Gillies  among  HighCourt. 
others.  Again,  at  a  later  period,  in  the  case  of  McLaren  i848. ' 
and  Baird,  in  1817,  sedition  was  charged,  in  so  far  as  Conapiracy 
the  pannels  had  spoken  words  tending  to  bring  the  go- 
Temment  and  legislature  into  contempt.  The  eminent 
counsel  who  defended  the  accused,  distinctly  admitted 
that  this  was  a  relevant  charge  of  sedition ;  that  it  was 
not  necessary  specifically  to  set  forth  intention  in  the 
charge,  and  on  this  they  were  convicted  and  punished. 
One  cannot,  however,  wonder  that  an  express  assertion 
of  intention  in  a  charge  of  using  seditious  language, 
especially  to  an  unlawful  assembly,  should  be  introduced 
into  an  indictment  as  an  important  aggravation  of  the 
charge,  as  was  done  in  some  portions  of  the  indictment  in 
Mmr's  case  ;'for,  when  any  one  at  a  large  public  meeting 
of  the  lower  classes,  addresses  them  in  inflammatory  lan- 
guage, as  men  unjustly  oppressed  by  their  rulers,  and  incit- 
ing them  to  redress  their  wrongs,  and  to  provide  guns  and 
bayonets,  for  the  purpose  of  resistance,  it  must  be  pre- 
sumed that  the  speaker  intends  that  his  views  should  be 
adopted,  and  his  advice  followed :  it  is  the  only  suppo- 
sable  motive  for  his  having  addressed  such  language  to 
such  an  audience.  The  intention  is,  in  short,  implied 
in  the  mere  use  of  the  words,  and  proved  by  it.  If 
the  accused  can  shew  that  he  had  no  such  motive, 
but  a  different  one,  and  that  an  innocent  one,  not 
plainly  calculated  to  create  dissatisfaction,  this  may 
possibly  be  a  defence  for  him,  and  save  him  from 
what  tiie  law  implies  in  his  having  seditiously  uttered 
words  calculated  to  excite  disaffection.  But  it  will  not 
do  merely  to  allege  and  prove  another  motive  than  the 
mtention  to  excite  dissaffection — it  must  be  some  inno- 
cent motive,  and  not  calculated  to  have  any  other  than 
the  intended  effect,  if  such  can  be  found ;  such  only  would 
justify  his  conduct.  For  instance,  suppose  this  case, — a 
▼ery  improbable  one,  no  doubt, — that  a  speaker,  vain  of 
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John  oint  ^^®  oratory,  conceited  enough  to  think  he  could  regulate 
andotheni.  and  rcstraiu  the  feelings  and  conduct  of  a  mob,  should, 
High  Court,  with  uo  Other  motive  but  a  display  of  his  oratorical 
1848.'   powers,  and  speaking  even  against  his  own  feelings  and 
Conspiracy  couvlctions,  addrcss  a  public  meeting,  and  use  sedi- 
^^  tious  language  to  them,  surely  this  would  be  sedition  for 
which  the  speaker  would  be  responsible,  as  calculated  to 
excite  disaffection,  although  he  had  not  the  most  remote 
intention  that  this  should  be  the  effect  of  his  oratory. 
Again,  suppose  a  hired  orator  were  procured  for  the  pur- 
pose :  would  his  having  no  other  intention  in  what  he  did, 
except  to  pocket  the  sum  for  which  he  had  undertaken 
the  task,  be  any  defence  to  him?    If  any  one  uses  in- 
flammatory language  to  an  excitable  crowd  of  people, 
though  without  the  most  remote  intention  to  excite 
them,  he  must  be  responsible  for  sedition,  just  as  much 
as  a  man  will  be  answerable  to  the  law,  if  he  fires  a  pis- 
tol in  a  street  and  some  one  is  injured  by  the  shot,  al- 
though he  had  not  the  slightest  intention  of  injuring  any 
one,  and  did  not  even  observe  any  one  in  the  way.     The 
act  was  calculated  to  do  mischief  and  it  has  done  mi^ 
chief.    He  ought  to  have  been  aware  of  such  a  possi- 
bility, and  is  held  to  be  guilty,  because  he  did  not  attend 
to  this.    So  also,  the  seditious  speaker  cannot  be  al- 
lowed to  use  inflanunatory  language  to  a  mob,  and  say 
he  had  no  intention  to  excite  them.     I  think  it  dear, 
then,  that  the  charge  would  have  been  good  without 
stating  that  the  seditious  words  were  intended,  and  that  it 
is  sufficient  if  calculated,  to  produce  the  effect  stated.    A 
jury  need  not  find  all  the  facts  and  circumstances  stated 
in  the  minor,  provided  they  find  what  are  sufficient  to 
support  the  charge  in  the  major,  and  I  think  this  is 
amply  done  here.     The  terms  of  the  verdict  shew  that 
it  was  a  well  considered  one ;  while  they  do  not  find  any 
thing  as  to  intention,  observe  they  do  not  even  find  that 
the  words  used  were  calculated  to  excite  '  commotion 
*  and  violence,'  which  is  also  in  the  charge,  plainly 
meaning  to  characterize  the  sedition  which  they  do  find 
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provecl,  as  of  a  less  dangerous  kind  than  if  they  had    No.  6. 
found  the  whole  all^ation  ;  in  like  manner  they  only  find  and  othen. 
it  calculated  to  excite  popular  disaffection  and  resistance  HighCoart. 
to  hwful  authority,  and  I  think  that  they  declined  to  find     m^' 
any  thing  as  to  intention  with  the  same  view :  they  held  conspiracy 
this  to  be  an  aggravation  of  the  offence  of  which  they  ^  ^®^*'°"- 
found  the  paimels  giuity,  as  the  other  would  have  been 
also^  and  omitted  it  with  the  same  view  of  lowering  the 
character  of  the  sedition,  for  which  they  held  the  pannels 
must  be  answerable.     The  omission  of  any  finding  as  to 
intention,  does  not  then  nullify,  but  only  characterises, 
the  sedition^  which  is  expressly  and  substantively  found. 

Lord  Cockburn. — ^I  have  no  idea  of  a  crime  without 
guilt  in  the  mind  of  the  criminal.  No  crime  can  be 
committed  by  any  mere  act,  abstracted  from  all  consi- 
deration of  motive.  Actus  nan  facit  reum  nisi  mens  sit 
rea.  In  the  great  majority  of  cases,  the  mental  crimi- 
nality consists  in  the  intention  to  do  the  particular  thing 
charged ;  and  hence  the  wickedness  of  that  intention  is 
commonly,  though  perhaps  loosely,  given  as  descriptive 
of  the  only  sort  of  guilt  that  exists.  But  it  is  not  to  the 
precise  case  of  a  deliberate  intention  to  commit  the  exact 
crime,  that  the  principle  can  even  be  meant  to  be  ap- 
plied. One  crime  may  obviously  be  committed  while 
another  was  meant ;  there  may  be  criminality  in  a  good 
motive,  such  as  in  the  love  of  applause  or  of  gain ;  and 
there  may  be  a  culpable  indifference  to  consequences, 
which  implies  wickedness,  and  is  itself  a  crime.  What 
the  principle  means,  is,  that  there  must  be  malus  animus. 
But  there  are  so  few  cases  in  which  this  animus  means 
anything  except  guilty  intention,  that  this  last  expression 
is  usually  given  as  denoting  the  general  meaning.  The 
mward  guilt,  whatever  it  may  be,  may  be  inferred  firom 
the  tendency  of  the  act,  but  it  is  never  in  the  mere  ten- 
denctf,  apart  from  malus  animus,  that  the  guilt  consists. 

There  is  no  case  to  which  this  principle  applies  so 
strongly  as  to  sedition.  And  this  for  a  plain  reason.  In 
a  country  like  this,  where  everything  public  is  managed 
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No.  6.  by  free  discussion,  and  the  free  action  of  parties,  opinions 
ud  Others,  and  projects  are  propounded  daily  by  one  set  of  people 
HiffhConrt.  as  ueccssary  for  the  immediate  maintenance  of  autho- 
^isia^*  rity,  which  are  denounced  by  other  sets  as  involving  its 
conapirmcy  immediate  prostration.  Upon  vital  questions  there  are 
&  Sedition.  £^^  houcst  politicians,  or  conscientious  sectarians,  who 
do  not  think  their  opponents  views  dangerous.  It  is  the 
fiict  of  their  being  supposed  to  be  dangerous  that  makes 
the  schism.  I^  in  such  a  state  of  things,  the  mere  con- 
viction by  one  party  that  what  his  adversary  wbhed,  led 
to  disorder  and  trouble,  justified  a  conviction  of  sedition, 
it  would  just  depend  on  who  the  jury  were,  whether  an 
accused  person  was  guilty  or  innocent.  How  many  pub- 
lic measures  and  principles  have  been  advocated  within 
these  twenty  years,  as  to  which  one  faction  has  honestly 
thought,  not  merely  that  the  general  expediency,  but 
that  the  direct  and  instant  tendency  to  disaffection  and 
insubordination,  lay  one  way,  and  another  &ction  that 
it  lay  in  the  opposite  way.  K  it  depends  merely  on  the 
tendencjf  of  the  schemes,  principles,  or  language,  most 
ardent  party  men  are  necessarily  seditious  in  the  sight 
of  their  opponents.  But  the  law  interposes  between  all 
parties,  and  saves  every  man  against  whom  neither  cri- 
minality of  design,  nor  a  blameful  disregard  of  results, 
can  be  proved.  This  principle  gives  no  protection  to  the 
wilful,  though  conscientious  despiser  of  the  law ;  because 
his  ease  includes  the  general  intention  to  violate  the  latfff 
which  implies  wickedness  of  design. 

Accordingly,  I  know  nothing  that  is  more  unequivo- 
cally laid  down  by  all  authorities,  or  more  deeply  im- 
plied in  all  sedition  trials,  than  that  the  guilt  of  sedition 
is  not  contracted,  where  the  intention,— in  the  sense  in 
which  I  use  this  expression, — ^was  innocent.  This,  as  I 
read  them,  is  the  doctrine  of  all  institutional  writers,  of 
all  courts,  and  of  all  public  prosecutors  since  the  Revo- 
lution. It  is  so  necessary  for  the  practical  exercise  of 
the  constitutional  privilege  of  free  discussion,  that  it  is 
one  of  the  principles  of  which  the  law  is  proud. 
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I  have  been  surprised  to  be  told,  that  this  principle  is ,  ^^-^ 

■••II  #•  T-i      1       1        Til*  1         •    JoknGi»ni 

not  recognised  m  the  law  of  England.     I  believe  that  it  andothen. 
is.    And  I  believe  this  with  as  much  confidence  as  it  is  ffiffhCout: 
ever  proper  to  feel  in  regard  to  anything  in  another     ilia. ' 
legjaX  qrstem,  and  that  is  contested.    There  is  no  subject  conroincy 
on  which  English  light  could  be  more  relevantly  bor-*      **"' 
rowed ;  and  tiierefore,  since  we  differ  about  the  law  of 
that  country,  I  wish  that  we  had  protected  ourselves 
by  taking  the  usual  course  for  having  it  ascertained. 
The  only  conclusion  that  I  can  form  without  this  aid,  is, 
there  can  be  no  sedition  there  without  some  direct  or 
indirect  guiltiness  of  intention.     Hence,  every  English 
indictment  for  this  offence  sets  forth  (as  I  understand) 
that  the  words  were  spoken  wickedly  and  maliciouslt/ ; 
or  charges  the  specific  fact  that  the  mischief  expressed 
by  them  was  intended.    Or,  they  are  sometimes  said  to 
have  been  used  seditiously, — which  includes  everything 
necessary  for  the  composition  of  the  offence,  and  among 
other  things  wickedness  of  design.     The  term  suggested 
by  the  Criminal  Law  Commissioners» — ^who,  I  respect  as 
most  sagacious  and  enlightened  expounders  both  of  what 
the  law  is,  and  of  what  it  ought  to  be,— -is  malicious. 
But  the  precise  term  is  immaterial.    In  one  way  or 
other  a  charge  of  criminal  design,  or  of  criminal  indifier- 
enoe,  is  expressed  in  all  charges  for  sedition ;  and  I  sus- 
pect that  no  example  can  be  exhibited  of  judgment  fol- 
lowing on  any  verdict  which  excluded  this  quality. 

I  am  perfectly  aware  of  the  cases  and  passages  in 
which  it  is  said  that  the  use  of  words  of  a  dangerous 
tendency  is  sufficient ;  but,  I  think  that  these  authorities 
are  misunderstood.  All  that  I  understand  them  to 
mean  is,  that  atrocity  of  language  is,  of  itself  competent 
mdence  of  the  intention,  or  of  the  wickedness  of  its 
user ;  and  that,  if  not  rebutted,  it  is  conclusive  evidence. 
This  I  agree  with.  But,  instead  of  implying  that  the 
intention  is  immaterial,  it  implies  exactly  the  reverse. 
It  implies  that  it  is  material,  but  that  it  may  be  estab- 
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No.  6.    lished  by  a  particular  sort  of  proof.    All  the  length  that 
and  Others.  CUef-JusHce  Best  goesy  in  the  case  of  Burdett,  is»  that 
HiKhConrt. «  Jt  is  CHOugh  if  it  (the  criminal  intention)  be  highly 
1848.'   *  probable;  particularly  if  the  opposite  party  has  it  in 
cbnspincy  '  his  powcT  to  rebut  it  by  evidence,  yet  oflfers  none  ;  for 
then  we  have  something  like  an  admission  that  the 
'  presumption  is  just.'    Mr  Justice  Bayley  says,  in  Har- 
vey's case,  *  I  take  the  law  to  be,  that  where  a  particu* 
'  lar  consequence  necessarily  results  from  any  act»  the 
'  party  doing  that  act  is  to  be  held,  frima  fade,  as  in- 
'  tending  the  necessary  consequences  of  that  act.'     No 
doubt.    But  still  (in  the  first  place)  this  only  means 
that  the  act,  if  unexplained,  is  good  evidence  of  the  in- 
tention ;  and  (in  the  second  place),  this  is  a  presumption 
to  be  judged  of  by  the  Jury.    If  the  intention  had  not 
been  deemed  a  part  of  the  oflfence,  what  occasion  had 
these  learned  persons  to  speak  of  it  ?    They  had  simply 
to  say  that  the  dangerousness  of  the  language  being  as- 
certained, the  enquiry  was  over.     I  should  like  to  see 
what  an  £nglish  court  ever  did  with  a  case  where  the 
jury,  after  condemning  the  words,  instead  of  drawing 
the  inference  of  guilty  intention,  acquitted  the  prisoner 
of  this  part  of  the  charge. 

However,  I  do  not  believe  that  any  of  us  are  safe  in 
groping  our  own  way,  by  our  own  threads,  through  the 
intricacies  of  any  foreign  system.  We  are  more  in  the 
open  air  with  our  own  law.  As  to  which,  had  it  not 
been  for  the  state  of  the  court  on  the  present  occasion, 
I  should  not  have  had  the  very  shadow  of  a  doubt. 

In  considering  the  punishment  that  ought  to  be  in- 
flicted on  Joseph  Gerald,  in  1794,  two  Judges  take  occa- 
sion to  dispose  of  the  alleged  purity  of  his  intentions. 
One  of  their  Lordships  says,  that  perfect  innocence  of  in- 
tention is  not  a  ground  even  for  mitigation  of  punishment ; 
and  the  others  goes  the  length  of  holding  this  circum- 
stance as  a  positive  aggravation.  These  are  the  only  two 
passages  in  the  legal  proceedings  of  Scotland  that  I  am 
waare  o^  where  intention  has  been  struck  out  as  an 
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dement  of  sedition.     I  do  not  suppose  that  they  wUl  be  j^-^- 
copied  in  modern  tunes.  andothen. 

Barau  Hume  was  engaged,  I  believe,  in  the  composi-  Hieh  Court* 
tioQ  of  his  work  while  these  old  proceedings  were  going  on.     ms, ' 
But  instead  of  seeing  anything  of  this  kind  in  them,  the  conspiracy 
principle  which  he  extracts  from  them  is,  that  it  requires  *  ^^*'""* 
a  combination  of  intention  with  tendency  to  constitute 
the  offence.     '  The  offence  reaches  all  the  practices,  &c. 
'  which  are  suited  and  intended  to  disturb  the  tranquillity 
'  of  the  state.'    These  are  the  deliberate  words  of  a 
cautious  writer,  giving  to  posterity  the  lesson  furnished 
by  recent  proceedings,  and  I  see  no  abandonment,  or 
abatement,  of  the  doctrine  in  any  other  part  of  his  Com- 
mentaries. 

Burnet  was  professionally  engaged  for  the  prosecution 
in  almost  all  these  cases,  and  all  his  feelings  were  on 
that  side.  Yet,  when  he  comes  to  describe  them  as  an 
institutional  instructor,  he  too  holds  them  to  import 
evil  intention  as  indispensable.  After  giving  examples 
of  seditious  words,  he  adds,  that  they  are  seditious,  '  If 
*  such  invectives  are  uttered  and  published  in  such  a 
'  form  as  is  calculated  to  excite  the  people  to  violence 
'  and  tumult,  and  proceed  obviously  from  that  intent** 

In  the  case  of  Baird  and  Maclaren,  bad  intention  was 
not  charged  by  the  use  of  this  expression ;  nevertheless,  * 

the  words  were  said  to  have  been  employed  wickedly, 
and  the  Lord  Justice^Clerk  (Boyle)  instructed  the  Jury 
that  *  criminal  intent  is  oj  the  very  essence  of  the  crime* 
I  do  not  rely  merely  on  these  detached  expressions,  but 
on  the  whole  scope,  and  object,  and  spirit  of  the  charge. 
It  relates  to  little  else  than  to  the  sufficiency  or  insuf- 
ficiency of  the  evidence  of  the  moral  criminidity  of  the 
accused. 

I  cannot  abandon  authorities  so  express,  and  that  co- 
indde  so  correctly  with  the  general  principle.  But  I 
rest  less  even  on  these  authorities  than  on  the  undeviating 
authority  of  our  libels.  I  have  not  observed  a  single  one 
where  wickedness  of  mind  in  the  accused  has  not  been 
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» 

Noj**    charged.    No  matter  how  it  is  meant  to  be  proved^  it  has 
and  othen.  al  ways  been  charged.  No  doubt  the  charges  have  not  always 
High  Court,  been  made  in  one  way ;  nor  is  this  necessary.  It  has  some- 
1848. '  times  been  made  by  setting  forth  that  the  language  ^  was 
CoDspiney.  Calculated  and  '  intended*  to  effect  a  certain  species  of  mis- 
A  Sedition  ^j^i^f     ^^  Other  timcs  it  has  been  made  by  saying  it  was 
done^  wickedly  and  feloniously  J  But,  whatever  tlie  form 
hai^  been,  my  statement  after  all  I  have  heard  to-day,  is, 
that  7iot  one  sustained  indictment  has  been,  or  can  b§y  refer- 
red  tOy  where  nothing  was  charged  beyond  the  bare  fact  that 
dangerous  words  were  published.    It  seems  to  be  thought 
that  the  imputation  of  its  being  wickedly  and  feloniously 
meant  is  immaterial ;  and  this  merely  because  it  is  com- 
mon.   These  are  called  words  of  style.    And  so  they  are ; 
just  because  they  are  so  necessary  that  they  are  never 
omitted.    I  cannot  hold  words  in  a  criminal  charge  to 
have  no  meaning. 

Accordingly,  what  is  it  that  the  greater  part  of  all  trials 
for  sedition  are  about  ?  According  to  the  prosecutor's 
view,  most  of  them  ought  to  be  at  an  end  as  soon  as  the 
import  of  the  words  is  settled.  But  the  struggle  of 
almost  all  such  trials  is,  to  establish,  or  to  refute,  the 
imputation  of  the  prisoner's  guilty  mind,  as  a  thing  not 
necessarily  involved  in  the  mere  tendency  of  his  act.  If 
what  I  have  heard  in  this  discussion  be  sound,  nearly  the 
whole  evidence,  the  whole  labour,  and  the  whole  elo- 
quence of  such  proceedings  might  have  been  saved,  and 
indeed  of  this  very  case. 

But  really  the  whole  of  this  discussion  is  superseded 
by  the  special  terms  of  the  particular  libel  before  us. 
Whatever  it  might  have  done  without,  it  does  contaia 
not  only  the  general  charge  of  wickedness^  but  a  specifi- 
cation of  what  the  wickedness  consisted  in,  viz.  an  inten- 
tion to  produce  disaffection  and  disorder.  This  is  the 
case  that  these .  prisoners  were  warned  to  meet*  This, 
alone,  is  the  accusation  that  was  found  relevant.  The 
use  of  these  words  shows  what  the  prosecutor  understood 
to  be  necessary.     And  certainly  the  intention  thus  in- 
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trodnced,  as  descriptive  of  what  the  general  imputation    ^^J- 
of  wickedness  meant,  into  the  libel,  was  not  left  out  ofandothera. 
tiie  trial.    I  was  not  present ;  but  the  communication  mffhCoart. 
between  the  Court  and  the  Jury  implies  that  the  inten-     im8.  ' 
tion  had  been  discussed,  and  was  meant  to  be  dealt  with  Conspiney 
bj  the  assize  as  a  matter  of  relevancy  and  importance.        ^  ^' 
Yet  the  substance  of  the  prosecutor's  argument  now  is, 
that  this  was  entirely  immaterial,  and  need  not  have 
been  in  the  case  at  all. 

If  it  be  true  that  wickedness,  particularly  of  intention, 
is  no  necessary  part  of  the  legal  crime,  then  it  must  be 
true  that  an  indictment,  or  a  verdict,  may  be  good,  though 
this  part  of  the  charge  or  of  the  conviction  be  left  out. 
Anything  may  be  omitted  that  is  useless.  And,  if  it  may 
be  omitted  at  all,  it  may  be  omitted  purposely  and  openly. 
Now,  suppose  an  indictment  to  set  forth,  or  a  verdict  to 
find,  or  a  prisoner  to  plead,  that  the  publication  was  cal- 
culated to  provoke  disaffection,  but  that  he  did  not  mean 
this,  and  that  this  being  the  only  criminal  ol)ject  charged^ 
he  had  no  criminal  feeling  whatever.  I  do  not  believe 
that  such  an  indictment,  or  verdict,  or  plea,  would  be 
thought  sufficient. 

Assuming,  therefore,  that  guiltiness,  and  in  this  case 
guiltinesss  of  intention,  is  essential  to  the  offence,  and 
that,  though  proveable  by  the  mere  force  of  the  words, 
it  is  the  Jury  that  must  find  it  proved,  the  question  is, 
whether  they  have  done  so  here.  This  brings  us  to  the 
construction  of  the  verdict. 

No  verdict  ought  ever  to  be  strained  in  order  to  give 
it  a  meaning  which  it  does  not  plainly  express;  least  of 
all  should  it  ever  be  strained  against  a  prisoner.  On 
the  contrary,  every  posable  benefit  ought  to  be  given  to 
a  prisoner  that  the  words  admit  of.  In  particular, 
wherever  a  circumstance,  essential  for  his  conviction,  is 
not  found,  he  is  entitled  to  have  the  verdict  considered 
as  a  verdict  of  acquital. 

The  verdict  before  us  does  not  find  the  prisoners 
simply  guilty ;  nor  guilty  as  libelled ;  nor  guilty  simply  of 
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J  ^(^  seditio7u     Any  of  these  would  have  done,  because  under 

and  Others,  these  general  terms  would  have  been  included  whatever 

H»[h  Court  was  in  the  charges.     The  words  ^  guilty  of  sedition^  no 

18*48. '   doubt»  are  in  the  verdict ;  and  a  great  portion  of  the 

conspiTMy  reasoning  I  have  heard  seems  to  me  to  imply  that  no 

&  Sedition.  ^^YiQr  words  are  to  be  cared  for.   But  I  cannot  stop  there. 

Because  the  finding  of  guilty  of  sedition  is  connected 

with  an  explanation,  or  rather  with  a  limitation ;  and  I 

must  take  this  into  view  also. 

The  prisoners  were  not  charged  with  the  abstract  use 
of  improper  language.  They  were  charged  with  using 
this  language  wickedly ;  and  the  species  of  wickedness 
was  described  as  consisting  of  an  intention  to  produce 
the  mischief  for  which  the  words  were  calculated.  Now, 
the  jury  find  them  guilty  of  the  abstract  fact  but  not  of 
the  guilty  quality.  They  find  each  guilty  of  sedition, 
'  In  so  far  as  that  he  used  language  calculated  to  ex- 
'  cite  popular  dissaffection  and  resistance  to  lawful  au- 
'  thority.'  A  lunatic  might  have  done  this.  As  I  read 
this,  it  means,  when  legally  construed,  that  they  are  ac- 
quitted of  everything  else,  particularly  of  all  nudtis  ani- 
mus. They  are  guilty  in  so  far.  In  so  fex  as  what? 
As  that  they  used  words  of  a  specified  tendern^.  This  is 
not  a  virtual,  but  a  positive  conclusion  of  everything 
charged,  but  not  found ;  and  among  other  things,  it  is 
an  exclusion  not  only  of  the  wicked  intention  with  which 
the  words  were  connected  in  the  accusation ;  but  of  all 
the  other  guilt,  if  there  be  any,  in  the  indictment.  It 
does  not  appear  to  me  that  the  verdict  would  have  been 
at  all  more  fitvourable  for  the  prisoners  if  it  had,  in  ex- 
press termsj  found  the  prisoners  not  guilty  of  those  parts 
of  the  libel  which  imputed  wickedness  or  intended  mis- 
chief to  them.  It  is  in  vain  to  refer  to  the  words  as 
proving  the  guilt,  because  admitting,  as  I  do,  both  the 
competency  and  the  sufiiciency  of  this  proofs  it  was  the 
province  of  the  jury  alone  to  apply  it,  and  this  they  have 
not  done.  We  have  no  right  to  speculate  about  their 
probable  meaning.     I  think  I  can  ascribe  the  first  part 
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of  their  verdict  to  a  rational  ground  enough,  consistent-  j^^q^^ 
\j  with  an  intention  in  the  second  part  to  acquit  the  *ndothere. 
prisoners.     But  if  they  really  meant  to  convict,  I  havei^*>^^- 
great  difficulty  in  conceiving  how  they  could  limit  the     1848.' 
conviction  to  the  bare  use  of  the  words.    Looking  there-  Cons^iney 
fore  at  the  terms  of  the  verdict,  I  hold  it  to  contain  a 
finding  of  guilty  of  sedition, — toith  a  limitation  which^  in 
kw^  makes  no  sedition.     It  seems  to  come  very  near  the 
celebrated  English  case,  where  the  jury  were  satisfied 
that  the  words  had  been  published  (no  matter  whether 
by  speaking  or  by  printing),  but  were  not  satisfied  about 
anything  else,  and  therefore  found  the  prisoner  guilty 
'  oi  publishing  only^     No  sentence  followed  on  this  ver- 
dict.   The  correct  translation  of  the  present  verdict  is, 
'  Find  the  prisoners  guilty  of  whatever  sedition  there  is 
'  in  the  mere  use  of  dangerous  language,  but  acquit  them 
'  of  personal  blame.*  In  short,  we  condemn  the  language, 
but  not  the  men ;  at  least,  whatever  we  may  think  of 
their  intemperance,  we  do  not  think  them  seditious,  un- 
less the  mere  uttering  of  the  words  constitutes  sedition.   The 
bare  utterance  might,  as  evidence^  have  warranted  the 
Jury  in  inferring  mcdus  animus ;  but  they  not  having  in- 
ferred this,  but  having  restricted  their  finding  to  the 
abstract  fact  of  the  use  of  the  words,  the  Court  has  no 
right  to  make  the  inference  for  them. 

But  we  are  not  now  entitled  to  confine  our  attention 
merely  to  the  terms  of  the  verdict.  Whether  the  com- 
munication that  took  place  between  the  Jury  and  the 
Court  ought  to  have  been  introduced  as  connected  with 
the  verdict,  1  do  not  say.  But  it  was  introduced ;  au- 
thoritatively, on  the  motion  of  the  prisoner,  and  without 
objection  by  the  Prosecutor.  Its  import  was  that,  on 
its  being  put  to  them,  the  Jury  stated  that  they  unani- 
mously meant  to  leave  the  word  intended  out  of  their 
verdict.  I  hold  the  meaning  of  this  to  be,  that  they 
meant  to  acquit ;  or  not  to  convict,  of  wickedness  of 
intention. 

Now,  what  is  the  substance  of  the  prosecutor's  claim  ? 
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john*G$int  ^*  ^^  *^^*  wickedness  of  intention  is  to  be  inferred  from 
andothera.  the  use  of  the  language ;  and  that,  therefore,  though  the 
^^^^^  Jury  has  not  only  not  drawn,  but  has  unanimously  dis- 
1848. '  claimed  the  inference,  still  this  very  inference  is  to  be  ex- 
.  tracted,  by  ingenious  interpretation,  out  of  the  very  words 
'  ^^'  by  which  the  disclamation  was  followed.  I  do  not  presume 
to  dictate,  or  to  suggest,  to  any  one  else ;  but,  for  my- 
self^ I  must  say  that  I  recoil  from  this  construction.    I 
could  not  go  into  it  without  a  consciousness  that  I  was 
absolutely  reversing  what  it  was  judicially  explained 
that  the  Jury  intended.   It  is  this  feeling  that  makes  the 
whole  discussion  to  me  so  painful.    I  think  that  we  are 
not  giving  eifect  to  that  of  which  the  Jury  unquestion- 
ably meant  to  acquit ;  and  that  we  abstain  from  doing 
so,  by  an  interpretation,  which  is  at  the  least  not  neces- 
sary, of  the  very  words  which  the  CJourt  took  from  the 
Jury  as  consistent  with  that  acquittal. 

It  may  possibly  result  in  there  having  been  a  miscar- 
riage at  the  trial.  But  this  is  a  misfortune  of  which 
the  prisoners  are  entitled  to  the  benefit. 

Lord  Wood. — The  opinion  I  had  formed,  upon  con- 
sidering the  argument  which  was  submitted  to  us,  and 
the  authorities  cited,  was — ^that  the  verdict  is  good ;  and 
I  am  confirmed  in  it  by  those  delivered  by  your  Lord- 
ships, who  have  taken  the  same  view. 

After  the  whole  subject  has  been  so  frilly  exhausted, 
it  could  serve  no  purpose,  and  indeed  would  only  be  a 
useless  consumption  of  time  to  go  over  it  again  in  detail. 
I  shall  therefore  only  say,  that  when  I  consider  the  charge 
of  sedition  in  the  indictment,  which  is  now  alone  in  ques- 
tion,— ^the  manner  in  which  it  is  there  laid,  all  the  acts 
and  conduct  libelled  being  averred  to  have  been  done  and 
uttered  seditiously, — and  the  law  and  practice  relative  to 
the  offence,  and  to  the  form  and  style  of  the  libel,  of 
which  there  are  numerous  instances  where  no  special  in- 
tention is  set  forth, — and  when,  with  reference  to  these 
things,  I  read  the  verdict  as  it  stands — ^but  giving,  at  the 
same  time  the  utmost  effect  to  which,  as  I  think,  the  ex- 
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planation  accompanying  it  is  entitled,  and  after  which     No.  e. 
explanation  the  verdict  as  it  is  worded  was  deliberately  mdotheim. 
adhered  to, — ^I  am  of  opinion  that  it  is  a  good  and  unob-  HighCourt. 
jectionable  verdict  of  guilty  of  sedition ;  that  is,  guilty  of    1848. ' 
the  acts  of  sedition  libelled,  to  the  extent  mentioned  in  Conspincj 
the  verdict,  although  the  verdict  omits  to  find  a  part  of 
what  is  libelled,  viz.,  the  special  intention  libelled,  which, 
I  apprehend,  has  only  an  intensive  meaning,  and  is  laid 
merely  as  descriptive  of  one  specific  quality  of  the  crime 
charged,  but  not  as  an  essential  element  in  the  crime, 
which  by  law  it  does  not  require  to  be,  and  which  spe- 
cific intention,  therefore,  it  was  not  necessary  to  establish 
bj  proof,  or  consequently  to  have  found  by  the  verdict  of 
the  jury,  in  order  to  render  the  verdict  sufficient  to  war- 
rant a  sentence  being  competently  and  effectually  passed 
npon  it. 

Thereafter  Loeds  Mackenzie,  Cockbubn,  and  Wood, 
withdrew,  leaving  the  Lords  Justice-Clerk,  Moncreiff, 
and  Medwtn,  before  whom  the  case  had  been  tried,  to 
pronounce  sentence. 

Lord  Moncreiff. — My  Lords,  I  am  happy  to  have  it 
to  say,  that,  having  sat  on  this  Criminal  Bench  for  nine- 
teen years,  I  have  not  been  called  on  to  take  aiiy  part  in 
a  trial  of  sedition  until  this  time.  But  the  case  has  oc- 
curred now ;  and  it  is  impossible,  in  the  circumstances 
under  which  this  indictment  was  framed,  not  to  see  that 
there  was  an  absolute  necessity  laid  on  the  authorities  to 
bring  the  matter  under  the  consideration  of  the  Court, 
considering  that  the  indictment  contained  very  serious 
charges  against  the  prisoners.  The  charge  of  conspiracy, 
in  the  terms  libelled,  is  of  a  very  serious  character.  It 
has,  however,  fortunately  for  the  prisoners  at  the  bar,  ac- 
cording to  the  view  of  the  case  I  take,  turned  out  that 
the  charge  of  conspiracy  has  not  been  proved  against 
them ;  and,  that  being  the  case,  it  is  laid  aside.  But  we 
come  to  the  charge  of  sedition ;  and  the  Jury  have  found 
the  prisoners  guilty  of  sediUon  in  the  particular  terms 
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John  G^t  ®^P^^®^®^  ^  *b®ir  verdict.  No  doubts  unquestionablj, 
and  otherg.  the  finding  them  guilty  of  that  charge  of  sedition,  even 
^^^^^'^  in  the  modified  tenns  in  which  it  appears,  implies  a  cer- 
^848. '  tain  criminal  intention,  the  intention  of  speaking  these 
Conspiracy  wofds,  which,  in  the  opinion  of  the  Court  and  the  Jury, 

&  Sedition.  _,  , 

are  seditious ;  and,  without  going  into  any  of  the  particu- 
lars, I  must  say,  that  it  is  impossible  for  any  man  to  read 
these  speeches,  and  particularly  to  read  the  whole  of  them 
as  given  to  the  Jury,  it  is  impossible,  I  say,  for  any  man 
of  sober  and  calm  mind,  looking  to  the  interests  of  the 
country,  not  to  see  that  they  are  seditious  in  the  charac- 
ter which  the  Jury  have  given  them,  namely,  that  they 
were  calculated  to  excite  popular  disaffection  to  the  Go- 
vernment, and  to  excite  resistance  to  the  lawful  autho- 
rities. If  they  had  any  meaning  at  all,  they  have  that 
meaning  and  import.  I  am  not  speaking  of  the  inten- 
tion of  the  parties,  but  certainly  they  have  that  character 
and  import,  as  has  been  found  by  the  Jury.  It  would  be 
a  sad  matter  indeed,  if  the  delivery  of  such  speeches,  in 
large  assemblies  of  persons,  one  of  these  assemblies  in  a 
room  consisting  of  six,  seven,  or  eight  hundred  persons^ 
and  another  in  the  open  field  of  Bruntsfield  Links,  where 
some  thousands  were  present,  were  to  be  allowed,  where 
the  language  of  these  speeches  was  of  dangerous  tendency 
to  the  best  interests  of  the  country.  I  will  not  allow 
myself  to  enter  into  the  matter  on  which  these  speeches 
are  founded,  nor  to  enter  into  the  views  of  these  prison- 
ers, or  of  the  Association  to  which  they  belonged ;  but  I 
will  only  say,  if  these  views  were  to  be  accomplkhed  in 
the  manner  the  speakers  seem  to  suggest,  they  were  of 
the  most  dangerous  character  for  the  best  interests  of  this 
country.  But  when  I  say  this,  I  have  to  say,  that  it  is 
with  great  pain  that  I  am  called  upon  to  propose  sen- 
tence in  the  case.  I  wish  I  could  have  been  saved  this 
pain.  Undoubtedly  it  is  very  painful  to  move  a  sentence 
against  such  persons  as  the  pannels  at  the  Bar,  who  ap- 
pear in  other  respects  to  have  been  respectable  individu- 
als.   But  we  must  dischai^e  our  duty  to  the  countrj. 
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The  law  must  be  put  in  force ;  and  the  Court  caimot ,  ^^-J* 

John  Grant 

pennit  such  things  to  go  on  without  punishment ;  and  and  oAen. 
when  the  Jury  have  found  the  prisoners  guilty  of  sedi*  HighCoort 
tious  speeches,  it  is  the  duty  of  the  Court  to  pronounce     isis. ' 
sach  a  sentence  as  to  shew  to  others  that  similar  praci-  conspinicy 
tices  cannot  be  permitted  with  impunity. 

It  is  a  great  consolation  for  me  to  think,  that  now,  as 
the  C9se  stands  before  us,  it  is  undoubtedly  a  very  miti- 
gated case  of  sedition.  I  give  all  weight  to  the  judgment 
of  the  Jury  in  disavowing  the  intentions  of  the  parties, 
namely,  that  their  speeches  were  intended  to  produce 
what  is  stated  in  the  libel.  I  take  all  this  into  conside- 
ration ;  and  I  take  into  consideration  the  finding  of  the 
Jury,  that  the  serious  charge  of  conspiracy  is  out  of  the 
ease.  We  are  called  upon,  therefore,  to  consider  what 
sentence  we  ought  to  pronounce,  with  all  possible  leniency 
to  the  prisoners ;  and  the  sentence  which  I  have  to  pro- 
propose  cannot  be  thought  by  any  portion  of  the  com- 
munity to  be  a  severe  punishment  in  such  a  case ;  and  I 
am  willing  to  believe  that  it  must  appear  to  every  person 
of  sober  understanding,  to  be  as  lenient  as  the  Court  can 
pronounce.  The  sentence  which  I  propose  is,  imprison- 
ment for  each  of  the  prisoners  for  a  period  of  Four  Car 
lendar  Months. 

Lord  Medwyn. — I  concur  in  the  proposition  of  my 
Lord  Moncreiff. 

The  LoBD  Justice-Clekk. — ^Henry  Banken  and  Ro- 
bert Hamilton,  if,  after  the  period  of  reflection  which  you 
liave  had,  you  entertain  and  cherish  the  sentiments  and 
opinions  which  have  been  proved  in  evidence  to  have 
been  delivered  by  you,  it  would  be  unnecessary  for  me  to 
say  one  word  more  in  pronouncing  the  sentence  of  the 
Court,  than  this,  that  the  object  of  the  punishment  is  to 
deter  you  and  others  from  committing  a  like  offence  in 
time  to  come.  I  have  to  say,  that  in  regard  to  you,  in 
particular,  the  repetition  of  a  similar  offence,  after  punish- 
ment has  been  once  inflicted  by  this  Court,  must  operate 
most  prejudicially  against  you  in  the  event  of  further 
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joto^aSint  conviction.  But  I  would  fain  hope  and  trust,  and  I  ex- 
and  othera,  press  it  with  sincerity,  that,  from  your  demeanour, — ^I 
^^^^26^  ^^®  gathered  it  in  one  way  or  another,  I  cannot  tell 
18^8-  how,— but  I  have  gathered  throughout  the  course  of  this 
'  trial,  from  your  whole  manner  and  demeanour,  that  it  is 
not  likely  that  you  will  again  rush  wantonly  and  reck« 
lessly  into  the  use  of  such  language  as  you  did  upon  the 
occasions  libelled.  From  the  situation  which  I  hold,  I 
think  it  also  my  duty  to  say,  that  I  do  not  think  the 
authorities  of  this  place  interfered  one  day  too  soon  to 
prevent  and  stop  the  meetings  at  which  such  language 
had  been  openly  and  constantly  used. 

The  sentence  of  the  Court  is,  that  you,  Henry  Banken 
and  Robert  Hamilton,  be  imprisoned  for  Four  Calendar 
Months. 


Nov.  20. 
1848. 


Present, 

The  Lobd  Justice-Clerk, 

Lords  Mackenzie  and  Mbdwyn. 

Her  Majesty's  Advocate. — Craufurd  A.D. — J.  M.  B0II  A.D. 

AGAINST 

James  Porvbs —  W.  ff.  Thomson. 

Bigamy — Relevancy — Proof. — Held,  Ist,  That  in  an  indictment 
for  Bigamy,  it  is  sufficient  in  a  question  of  relevancy  to  aver  that 
the  pannel  was  lawfully  married  to  the  first  wife,  although  the  cir- 
cumstances set  forth  in  the  libel  shew  that  such  marriage  must  have 
been  an  irregular  one.  2d,  That  the  proper  time  to  object  to  tbe 
validity  of  such  marriage,  is  on  the  proof,  if  it  be  shewn  that  in 

Jmbm         ^^^^  ^^®  marriage  is  open  to  challenge. 

Purves. 

HighConrt     James  Purves  wos  chsTged  with  Bigamy  : 

Not.  20. 
1848. 


In  so  FAR  AS,  you  the  said  James  Purves  having,  on  the  18th  daj 
BtgMny.    ^f  ^ngagt  1S45,  or  on  one  or  other  of  the  days  of  that  month,  or  of 
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JdIj  immediate] J  preceding,  or  of  September  immediately  following,  No»  7. 
and  at  or  near  Paxton  Toll-bar,  in  the  pariah  of  Hatton,  and  oonnty  i^^|^ 
of  Berwick,  been  lawfully  married  to  Margaret  Leith,  daughter  of,  - 


tod  then  and  now  or  lately  residing  with,  Elizabeth  Laing  or  Leith,  a  ^jfoy^^^^o^ 
widow,  now  or  lately  residing  in  or  near  Narrow  Lane  of  Berwick-  1848. 
opon-Tweed,  a  form  or  ceremony  of  marriage  having,  then  and  there,  ptgumy 
been  performed  by  Henry  Collins,  designing  himself  celebrator  of 
marriages  in  Scotland,  and  you  and  the  said  Margaret  Leith  havings 
then  and  there,  mutually  accepted  each  other  as  spouses,  in  presence 
of  the  said  Henry  Collins  and  witnesses,  and  you  having  lived  and  co- 
habited with  the  said  Margaret  Leith  as  your  lawful  wife,  you  the  said 
James  Purves  did,  on  the  14th  September  1848,  or  on  one  or  other  of 
the  days  of  that  month,  or  of  August  immediately  preceding,  or  of 
October  immediately  following,  within  or  near  the  public-house  or 
tavern,  situated  at  or  near  Lamberton  Toll,  in  the  parish  of  Morning- 
ton,  and  county  of  Berwick,  wickedly  and  feloniously  enter  into  an 
irregular  matrimonial  connection  with  Catherine  Fyfe,  daughter  of, 
and  now  or  lately  residing  with,  Ann  Matthew  or  Fyfe,  a  widow,  now 
or  lately  residing  in  Haddington,  a  form  or  ceremony  of  marriage 
baying  been,  then  and  there,  performed  by  Robert  Luggate,  designing 
himself  celebrator  of  border  marriages,  then  and  now  or  lately  residing 
in  or  near  Berwick-upon-Tweed,  and  you  and  the  said  Catherine  Fyfe 
baring,  then  and  there,  accepted  of  each  other  as  spouses,  in  presence 
of  the  sud  Robert  Lnggate  and  witnesses,  and  you  did  afterwards  co- 
habit with  the  said  Catherine  Fyfe  as  your  wife :  And  further,  you 
the  said  Jamee  Purves  did,  on  the  18th  day  of  September  1848,  or  on 
one  or  other  of  the  days  of  that  month,  or  of  August  immediately  pre- 
cedmg,  or  of  October  immediately  following,  and  within  or  near  the 
house  in  or  near  Haddington,  then  and  now  or  lately  occupied  by  the 
«id  Ann  Matthew  or  Fyfe,  enter  into  a  matrimonial  connection  witb 
the  said  Catherine  Fyfe,  after  proclamation  of  banns,  the  marriage 
ceremony  having,  then  and  there,  been  performed  by  the  Reverend 
William  Hogg,  then  and  now  or  lately  minister  of  the  West  Congre- 
gation, Haddington,  in  connection  with  the  United  Presbyterian 
Church,  and  residing  in  or  near  Haddington^  and  you  did  thereafter 
lire  and  cohabit  with  the  said  Catherine  Fyfe  as  your  wife  ;  and  thia 
jou  did,  you  well  knowing  that  the  said  Margaret  Leith,  your  wife, 
▼as  still  alive,  and  your  said  marriage  with  her  still  subsisting. 

W.  H.  Thomson  objected  to  the  relevancy  of  the  in- 
dictment. The  first  maprriage  libelled,  was  plainly  an 
irregular  one,  celebrated  at  a  toll-bar,  by  a  person  not 
entitled  to  marry.  The  second  was  also  an  irregular 
one.  Hume,  vol.  i.  p.  459,  expressed  great  doubts  of 
the  relevancy  of  a  charge  of  Bigamy  under  such  circum- 
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No.  7.    stances,  and  his  authority  had  been  adopted  in  the  case 

James         ^  *f  M. 

Pnrye^   01  Armstrong^  High  Court,  July  15. 1844,  Broun,  vol.  ii. 
HiffhCourtp.  257.     BelPs  Notes,  p.  112.    There  was  no  authority 
ma. '  to  show  that  this  indictment  was  relevant. 
Bigamy.       The  LoRD  Justice-Clerk. — The  Court  have  not  the 
slightest  difficulty  in  sustaining  the  relevancy  of  this 
indictment.    As  observed,  in  the  case  of  Brown^  High 
Court,  Dec.  24.  1846,  Arkley,  p.  205,  which  was  the 
last  case  on  the  subject,  the  allegation  in  the  indictment 
that  the  pannel  was  lawfully  married,  is  quite  sufficient 
in  a  question  of  relevancy.    No  doubt  the  Public  Prose- 
cutor must  establish  by  evidence  a  lawfiil  marriage,  and 
it  will  be  open  to  the  prisoner  to  redargue  that  evidence 
if  he  can.    But  at  present  we  are  quite  clear,  that  the 
principle  laid  down  in  the  case  of  Brown  is  the  correct 
one,  and  that  this  objection  must  be  repelled. 

A  variety  of  evidence  was  led,  conclusively  establish- 
ing both  marriages,  under  circumstances  of  considerable 
aggravation ;  and  the  Jury  having  imanimously  found 
the  prisoner  guilty, — 

Lord  Mackenzie,  in  proposing  sentence,  said — That  in 
respect  of  the  aggravated  circumstances  of  the  case,  he 
could  not  propose  a  less  sentence  than  that  of  transpor- 
tation. It  was  no  doubt  a  very  unusual  one  for  the 
offi^nce  of  bigamy,  but  he  thought  it  fully  warranted  in 
the  case  before  them. 

The  other  Judges  concurring,  the  said  James  Purves, 
was  aecordin^y  sentenced  to  be  transported  for  the 
period  of  seven  years. 
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Present, 

Thb  Lord  Jdstioe-Cubrk.  Not.  27. 

18i8. 

Lords  Moncreiff  and  Cockburn. 
Uke  Majesty's  Adiwcate — SoL-Gen.  Maitland — Crau/urd  A.D. 

AGAINST 

Alexander  Matson — Lorimer. 

Relevancy. — CircomstaDces  in  which  the  Public  Proseeotor  was  held 
entitled  to  libel  inconsistent  modes  of  death  in  a  charge  of  Marder. 

Alexander  Matson,  was  charged  with  Murder :  Aie»^ 


In  80  FAR  AS,  00  one  or  other  of  the  days  between  the  26th  and  HlghConrt 
30th  days  of  May  1S48,  both  inclusiye,  the  particular  day  being  to  Not.  27. 
the  prosecutor  unknown,  or  on  one  or  other  of  the  days  of  said  mouth,  ___!__ 
or  of  April  immediately  preceding,  or  of  June  immediately  following,  Mnrder. 
and  within  or  near  the  house  in  or  near  Hillhousefield,  North  Leith, 
ia  the  connij  of  Edinburgh,  then  and  now  or  lately  oecapied  by  yon, 
or  at  or  near  that  part  of  the  beach  or  shore,  at  or  near  Qrtnton 
Quany,  situated  to  the  west  of  the  Pier  of  Oranton,  in  the  county 
of  Edinburgh,  or  at  some  place  or  places  between  your  said  house 
and  the  said  part  of  said  beach  or  shore,  at  or  near  Oranton 
Qnany  aforiesaid,  at  some  place  in  or  near  Leith,  or  in  or  near  the 
city  of  Edinburgh,  the  particular  place  being  to  the  prosecutor  un- 
known, you  the  said  Alexander  Matson  did,  wickedly  and  feloniously, 
attack  and  assault  John  Matson  your  son,  or  reputed  son,  a  child  aged 
two  years  or  thereby,  and  you  did,  with  a  hammer,  or  some  other  in- 
strument to  the  prosecutor  unknown,  or  with  your  fists,  strike  the 
said  John  Matson,  one  or  more  violent  blows  on  the  head,  or  other 
part  or  parts  of  his  person,  or  you  did  kick  him  on  the  head  with  your 
feet,  or  you  did  seize  hold  of  the  said  child,  and  did  dash  his  head 
against  a  stone  or  the  ground  or  some  other  hard  substance,  or  you  did^ 
at  or  near  Granton  Quarry  aforesaid,  throw  the  sud  John  Matson,  or 
canse  him  to  be  thrown,  into  the  sea,  and  did  leave  him  therein,  by  al^ 
which  or  part  thereof,  or  by  some  other  means  to  the  prosecutor  un- 
known, the  said  John  Matson  was  by  you  mortally  injured,  and  im- 
mediately or  soon  thereafter  died ;  and  was  thus  murdered  by  you 
the  said  Alexander  Matson. 

LoRiMSR,  for  the  pannel,  objected  to  the  relevancy  of 
the  indictment,  in  respect  that  an  undue  degree  of  lati- 
tude had  been  taken  in  libelling  the  mode  in  which  the 
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No.  8.    crime  was  said  to  have  been  committed.     Nothing  could 

MatMn.  be  more  diverse,  or  require  more  distinct  lines  of  de- 

ffiffhCoart.  feucc,  than  the  violence  ascribed  of  striking  with  a  ham- 

18*48. '  nier,  and  the  drowning,  said  to  have  been  caused  by 

Murder,  throwing  iuto  the  sea.     This  was  contrary  to  the  autho- 

ties,  Hume,  vol.  ii.  p.  190.    It  was  not  pretended  that 

the  body  was  found  in  a  state  of  decay,  or  that  it  was 

otherwise  so  changed  that  the  mode  of  death  was  not 

discoverable,  so  as  to  bring  the  case  within  the  exceptions 

which  were  noticed  in  the  note  to  Hume,  vol.  ii.  p.  193. 

The  Solicttob-General,  on  the  part  of  the  Crown, 
urged,  that  he  had  libelled  with  as  much  precision  as 
the  circumstances  would  admit.  The  body  having  been 
found  in  the  sea,  bearing  marks  of  external  violence, 
which  might  have  been  sustained  either  before  or  after, 
or  at  the  time  of  submersion,  it  was  impossible  for  him 
to  be  more  precise ;  and  he  was  entitled,  therefore,  to 
state  the  charge  so  broadly,  in  order  that  the  evidence 
might  support  the  libel. 

The  Court  held,  on  the  grounds  stated  by  the  Solici- 
tor-General, that  the  objection  must  be  repelled,  and 
observed,  that  the  degree  of  latitude  to  be  allowed  to 
the  Public  Prosecutor,  was  always  a  question  of  circum- 
stances to  be  determined  by  the  Court  in  each  case. 

The  pannel  pleaded  Not  Guilty ;  and  after  evidence 
on  both  sides,  the  Jury  returned  a  verdict  of  Not 
Proven. 

In  respect  of  which  verdict  of  assize,  the  said  Alexan- 
der Matson  was  assoilzied  simpltciter,  and  dismissed  from 
the  bar. 
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Present 

The  Lord  Justiob -Clerk, 

Dm.  4. 
Lords  Cockburk  and  Wood.  '***• 

HsR  Majbbtt's  Adtocatb — Craufurd  A.D. — Deas  A.D. 

AQAIK8T 

John  Thomson — Broun — MackonochU, 

£tid£ncs — ^Production. — Cirounutances  in  which  the  Court  refoaed 
to  allow  the  Joiy  to  inspect  the  head  of  the  pannel,  in  support  of  a 
plea  of  insanitj,  as  to  a  mark  said  to  hare  been  occasioned  by  an 
injniy,  it  not  having  been  preyiooslj  shewn  in  evidence  that  this 
mark  was  there  before  the  pannel  committed  the  act  for  which  he 
was  tried. 

John  Thomson,  auctioneer,  Greenock,  was  charged, —     jjin 

Thomson. 

That  albeit,  by  an  Act  passed  in  the  tenth  year  of  the  reign  of  ^^^J^^J"^ 
His  late  Majesty  George  the  Fourth,  chapter  thirty-eight,  intituled      1848.' 
'  An  Act  for  the  more  effectual  punishment  of  attempts  to  Murder  in  n^~iotib 

*  certain  cases  in  Scothind/  it  is  enacted  by  section  second,  *  That  from  Geo,  IT. 
'  and  after  the  passing  of  this  Act,  if  any  person  shall,  within  Scotland,  ^  ^' 

*  wilfully,  maliciously,  and  unlawfully,  shoot  at  any  of  His  Majesty's 

*  subjects,  or  shall,  wilfully,  maliciously,  and   unlawfully,  present, 

*  point,  or  level,  any  kind  of  loaded  fire-arms  at  any  of  His  Majesty's 

*  subjects,  and  attempt,  by  drawing  a  trigger,  or  in  any  other  manner, 
'  to  discharge  the  same  at  or  against  his  or  their  person  or  persons,  or 
'  shall,  wilfully,  maliciously,  and  unlawfully,  stab  or  cut  any  of  His 
'  Majesty's  subjects,  with  intent  in  so  doing,  or  by  means  thereof,  to 
'  murder  or  to  maim,  disfigure  or  disable,  such  His  Majesty's  subject  or 

*  subjects,  or  with  intent  to  do  some  other  grievous  bodily  harm  to  such 

*  His  Majesty's  subject  or  subjects,  or  shall,  wilfully,  maliciously,  and 

*  uobiwfully,  administer  to,  or  cause  to  be  administered  to,  or  taken  by, 
'  any  of  His  Majesty's  subjects,  any  deadly  poison,  or  other  noxious 

*  and  destructive  substance  or  thing,  with  intent  thereby,  or  by  means 
'  thereof^  to  mnrder  or  disable  such  His  Majest/s  subject  or  subjects, 

*  or  with  intent  to  do  some  other  grievous  bodily  harm  to  such  His 
^  Majesty's  subject  or  snbjeots,  or  shall,  wilfully,  maliciously,  and  un- 

*  bwfnlly,  attempt  to  suffocate,  or  to  strangle,  or  to  drown,  any  of 
'  His  Majesty's  subject  or  subjects,  with  the  intent  thereby,  or  by 

I  thereof,  to  murder  or  disable  such  His  Majesty's  subjeet  or 
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No.  9.     *'  subjects,  or  with  intent  to  do  some  other  grieyons  bodily  harm  to  such 
John      i  Qis  Majesty's  subject  or  subjeots,  such  persons  so  offending,  and 

_; ^  being  lawfully  found  guilty,  actor,  or  art  and  part,  of  any  one  or 

^^^^  *  more  of  the  several  offences  hereinbefore  enumerated,  shall  be  held 
]848.  ^  guilty  of  a  capital  crime,  and  shall  receive  sentence  of  death  accord- 
Con.  1 0th  *  iugly ;'  And  albeit,  by  the  laws  of  this  and  of  eveiy  other  well- 
Geo.  lY.  governed  realm.  Assault,  especially  when  committed  by  shooting  at 
and  wounding  any  of  Her  Majesty's  subjects,  and  to  the  effusion  of 
blood,  the  serious  injury  of  the  person,  and  danger  of  life,  is  a  crime 
of  an  heinous  nature,  and  severely  punishable :  Yet  true  it  is  and 
OF  verity,  that  you  the  said  John  Thomson  are  guilty  of  the  statutoiy 
crime  of  shooting  above  libelled,  and  of  the  crime  of  assault  above 
libelled,  aggravated  as  aforesaid,  or  of  one  or  other  of  them,  actor,  or 
art  and  part :  In  so  far  as,  on  the  20th  day  of  July  1848,  or  on  one 
or  other  of  the  days  of  that  month,  or  of  June  immediately  preceding, 
or  of  August  immediately  following,  on  or  near  Hamilton  Street,  in  or 
near  Greenock,  and  at  or  near  a  part  of  the  said  street  which  is  op- 
posite or  nearly  opposite  the  shop  situated  in  or  near  the  sud  street, 
then  and  now  or  lately  occupied  by  William  M^Ilwraith,  then  and  now 
or  lately  a  hosier  there,  and  then  and  now  or  lately  residing  in  or  near 
West  Stewart  Street,  in  or  near  Greenock,  you  the  said  John 
Thomson  did,  wickedly  and  feloniously,  attack  and  assault  John 
Kerr  Gray,  then  and  now  or  lately  town-clerk  of  Greenock,  and 
then  and  now  or  lately  residing  in  or  near  Kilbhiin  Street^  in  or 
near  Greenock,  and  did  present,  aim,  and  discharge,  at  the  said 
John  Kerr  Gray,  a  pistol  or  other  fire-ann  loaded  with  powder 
and  ball,  or  loaded  with  powder  and  some  hard  and  lethal  substance 
or  substances,  and  did,  wilfully,  maliciously,  and  unlawfully,  shoot  at 
the  said  John  Kerr  Gray  with  the  said  pistol  or  other  fire-arm  loaded 
as  aforesaid,  and  a  ball  or  some  other  hard  and  lethal  substance  or 
substances,  being  part  of  the  said  shot,  did  strike  and  wound  the  said 
John  Kerr  Gray  on  or  near  his  right  breast  or  right  side,  or  on  some 
other  part  of  his  person,  whereby  he  was  severely  wounded,  to  the 
effusion  of  his  blood,  the  serious  injury  of  his  person,  and  the  danger 
of  his  life ;  and  this  you  the  said  John  Thomson  did,  with  intent  in  so 
doing,  or  by  means  thereoi^  to  murder  or  to  maim,  disfigure  or  disable, 
the  said  John  Kerr  Gray,  or  with  intent  to  do  him  some  other  grievous 
bodily  harm. 

The  prisoner  pleaded  insanity  as  a  special  defence. 

The  evidence  on  the  part  of  the  Crown  oonclusively 
established  that  the  pannel  had  fired  at,  and  very 
dangerously  wounded  Gray,  as  charged,  and  also  went 
to  rebut  the  plea  of  insanity. 

The  prisoner  also  adduced  evidence  to  shew  that  he 
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was  subject  to  fits  of  derangement,   especially  after    No. ». 
drinking,  and  also  that  this  had  been  especially  the  case  Thornton, 
since  the  pannel  had  received  an  injury  on  the  head  in  HighCourc 
America  some  years  before.      None  of  the  witnesses,     xsia.' 
however,  spoke  to  the  existence  of  any  mark  on  his  head  con.  loth 
prior  to  the  time  when  he  was  in  prison.  ^s/^* 

Broun,  in  addressing  the  Jury,  on  behalf  of  the  pan- 
nel, proposed,  that  he  should  uncover  his  head,  in  order 
that  the  Jury  might  see  the  mark  which  was  said  to 
have  been  occasioned  by  the  injury  in  America,  spoken 
to  by  the  witnesses  in  exculpation. 

The  Lord  Justice-Clerk. — That  cannot  be  allowed. 
You  have  not  shewn  the  existence  of  any  such  mark 
prior  to  the  time  of  the  offence.  The  first  mention  we 
have  of  it  is  when  he  was  in  prison.  How  then  can  it 
be  exhibited  for  the  purpose  you  propose  ? 

Broun. — The  pannel  is  a  production,  and  as  sudi 
may  be  looked  at  by  the  Jury. 

The  Lord  Ju^hce-Clerk. — Not  for  such  a  purpose 
and  in  such  a  way  as  you  propose.  You  should  have 
laid  a  foundation,  by  shewing  the  prior  existence  of  sueh 
a  mark,  if  you  intended  to  ask  us  to  allow  this. 

The  Jury  unanimously  found  the  pannel  guilty  of  the 
statutory  charge  as  libelled,  but  recommended  him  to 
mercy. 

In  respect  of  which  verdict  of  Assize,  the  said  John 
Thomson  was  sentenced  to  be  hanged  at  Greenock  on 
the  23d  December  1848.' 


The  sentence  was  afterwards  commuted  to  transportation  for  life. 
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Present, 
Dee.  4.  Thb  Lord  Justicb-Glebk. 

1848. 

Lords  Moncrbiff,  Mbdwyn,  and  CocKBURir. 

Albxander  Mackban,  Suspender — A.  Carney  Biiehis. 

Archibald  Wilson,  Respondent— i^^MMr. 

Suspension, — Held,  Ist,  that  it  is  not  necessary,  in  a  sammaiy  case  in 
the  Police  Conrt,  that  the  pannel  should  have  served  upon  him  a  writ- 
ten copy  of  the  complaint  before  trial ;  and,  2d,  that  it  is  no  ground 
of  suspension  that  he  was  not  allowed  forty-^ight  hours  to  prepare 
his  defence,  he  not  having  asked  delay  at  the  time. 

No.  10.        This  was  a  suspension  of  a  sentence  pronounced  by 
^Uaon.*'  *^®  Bailies  of  the  City  of  Glasgow,  whereby  the  suspender 
HighCoupt^^  sentenced  to  sixty  days  imprisonment,  as  haying 
^^^9.   been  guilty  of  *  fraud  and  imposition,'  in  obtaining  a 
jg——^  shilling  from  the   Inspector  of  Poor  for  the  Gorbals 
Parish  of  Glasgow. 
The  circumstances  of  the  case  were  as  follows : — 
The  suspender,  who  was  by  trade  a  spinner,  and  who 
had  been,  shortly  before  the  date  of  the  alleged  wrong- 
ful imprisonment,  in  the  Glasgow  Infirmary  for  fever, 
was  unable,  on  his  dismissal  from  the  hospital,  to  resume 
his  employment,  in  consequence  of  boils  on  his  hands. 
He  accordingly  took  employment  as  a  *  piecer'  or  tyer 
up  of  threads,  being  the  work  usually  assigned  to  girls. 
Having  carried  on  this  work  for  some  time,  at  which  he 
could  not  earn  sufficient  for  the  support  of  himself  and 
family,  he  voluntarily  gave  it  up,  assigning  the  state  of 
his  health  as  a  reason  to  his  master,  and  obtaining  leave 
to  substitute  a  girl  until  he  should  be  able  to  return.  On 
the  same  morning  on  which  he  thus  lefl  his  employment 
he  applied  for  relief  to  the  inspector,  and  declared  that 
he  was  out  of  employment.   His  application  was  refused, 
as  was  also  a  second.     Having  made  a  third  application^ 
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relief  was  given  to  the  extent  of  one  shilling.     Three  ^^^^\ 
hours  afterwards  he  was  apprehended,  and  taken  the  fol-   wiiaon. 
lowing  morning  before  the  Bailies,  who  sentenced  him  to  Hidi  Court, 
sixty  days  imprisonment,  as  having  obtained  the  shilling     ms.' 
by  fraud. 

Mackean  presented  his  note,  which  came  on  this  day 
to  be  heard. 

Carneoy  RrrcHiE,  for  suspender. — Although  the  crime 
of  falsehood,  fraud,  and  wilful  imposition,  was  competent 
to  be  tried  summarily  before  a  Police  Court,  yet,  inasmuch 
as  the  legislature,  by  providing  in  certain  Police  and  other 
Acts  of  Parliament  for  the  trial  of  cases  summarily,  had 
thereby  deprived  the  lieges,  in  these  cases,  of  the  com- 
mon law  privilege  of  having  the  evidence  taken  down  in 
writing,  it  had,  in  lieu  thereof  provided  certain  equiva- 
lents ;  one  of  these  was  that  a  written  copy  of  the  charge 
or  complaint  must  be  served  on  the  accused  a  sufficient 
time  before  the  trial,  in  order  to  enable  him  to  prepare 
his  defence;  and  another,  that  he  should  be  allowed 
at  least  forty-^ight  hours  to  prepare  his  defence.     In 
the  suspender's  case,  no  written  copy  of  the  charge 
was  served  on  him ;  so  far  from  that  being  the  case,  no 
written  copy  of  the  complaint  or  charge  existed  at  the 
time  of  trial,  for  on  its  being  applied  for  some  days  after 
the  trial  by  an  agent  who  was  then  taking  an  interest  in 
the  suspender,  it  was  not  and  could  not  be  produced, 
and  it  was  only  after  a  threat  of  a  suspension  before  the 
Justiciary  Court  that  a  written  copy  was  at  length  pre- 
pared.    The  accused  was  not  allowed  forty-eight  hours 
wherein  to  prepare  his  defence ;  and,  being  locked  up 
a  prisoner  in  the  Police-Office,  he  could  not  get  access 
to  any  friends  who  might  have  advised  and  assisted 
him;  and  he  was  a  simple  ignorant  man,  who  could 
not  be  presumed  to  know  his  legal  rights. 

The  Court,  without  calling  for  a  reply,  refused  the 
suspension,  and  decided  that  it  was  not  necessary  that  a 
written  copy  of  the  charge  or  complaint  should  be  served 
on  the  accused  in  order  to  summary  trial ;  and,  in  regard 
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No.  10.    to  what  was  urged  for  the  suspender,  that  he  was  entitled 
Wilson.  '  to  have  had  forty-eight  hours  wherein  to  prepare  his 
Hi^court  defence,  that  this  was  contingent  on  the  pannel  request- 
1848.'    ing  it  at  the  time. 

Suspeosioii. 

C.  Spencb,  SJS.C.,  Suspeader'B  Agent Weutbb,  WjS.^  Respondent's  Agent. 


Present, 

The  Lord  Justicb-Clbrk, 
Dec.  1 1. 
^S*8.  LOBDS  MoNOREIFF  AND  MeDWYN. 

Her  Majesty's  Advocate — Craufurd  A.D.—Deai  A.D, 

AGAINST 

Jambs  Hoyes — Lorimer. 

Theft — Amotio. — CircamBtances  in  which  it  was  held  that  the  amoiio 
was  not  sufficient  to  constitute  the  crime  of  theft. 

James  Hoyes  was  charged  with  Theft,  committed  by 
No.iu  means  of  Housebreaking;  as  also  with  Housebreaking 
H*y^    with  Intent  to  Steal. 


High  Court 


Ligb  Court 

Dec.  11.        In  80  FAR  AS,  on  the  night  of  the  25th,  or  morning  of  the  26th,  day 

of  September  1848,  or  on  one  or  other  of  the  days  of  that  month,  or  of 


The£t,  &e.  August  immediately  preceding,  or  of  October  immediately  following, 
you  the  said  James  Hoyes,  did,  wickedly  and  feloniously,  break  into 
and  enter  a  store-room,  situated  in  or  near  Dickson's  close,  in  or  near 
the  Cowgate  of  Edinburgh,  then  and  now  or  lately  occupied  by  Richard 
Sandilands,  cowfeeder,  then  and  now  or  lately  residing  there,  and  this 
you  did  by  opening  the  door  thereof,  by  means  of  a  false  key  or  pick- 
lock, or  forcing  open  the  door  by  some  means  to  the  prosecutor  un- 
.known,  and  entering  thereby ;  and  liaving  thus,  or  by  some  other 
means  to  the  prosecutor  unknown,  obtained  entrance  into  said  store- 
room, you  the  said  James  Hoyes  did,  then  aud  there,  wickedly  and 
feloniously,  steal  and  theftuously  away  take,  a  cheese,  weighing  twenty 
pounds,  or  thereby,  the  property,  or  in  the  lawful  possession,  of  the 
said  Richard  Sandilands ;  Or  otherwise,  time  above  libelled,  yoo 
the  said  James  Hoyes  did,  wiokedly  and  feloniously,  break  into  and 
enter  the  said  store-room  in  manner  above  m^tioae4 ;  and  this  you 
did  with  intent  to  steal. 
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Hie  eyi(tence  against  the  pannel  was,  that  he  had    No.  u. 
broken  into  a  store,  adjoining  the  house  of  Sandilands,    Hoyes. 


containing  cheeses,  which  had  been  carefully  left  shortly  HighCouH. 
before  placed  in  pairs,  one  upon  the  other.    The  pannel     isis.' 
was  taken  iu  the  room  by  a  policeman,  and  one  cheese  Theft,  &e. 
was  found  to  have  been  removed  half  off  the  one  under  it. 

LoRiHER,  for  the  pannel,  contended,  that  the  species 
facH  proved  did  not  amount  to  the  crime  of  theft,  as 
there  had  not  been  any  sufficient  amotio  to  shew  an 
actual  taking,  which  was  always  required  in  a  case  of 
theft 

The  Lord  Justice-Clerk,  said,  that  the  amotio  here 
proved  was  not,  in  the  opinion  of  the  Court,  sufficient 
to  justify  a  conviction  for  theft,  as  it  might  easily  have 
occurred  by  displacement,  when  the  pannel  was  skulk- 
ing about  to  avoid  detection ;  and  they  directed  the 
Jury  to  acquit  on  that  charge.  Even  the  proof  of  any 
displacement  was  very  unsatisfactory,  as  it  all  depended 
on  every  row  of  the  cheeses  having  been  placed  regu- 
larly above  the  other,  and  each  cheese  on  the  centre  of 
the  one  below.     This  was  too  hard  a  presumption. 

On  the  charge  of  housebreaking  with  intent  to  steal, 
the  Jury  unanimously  found  the  prisoner  guilty. 

In  respect  of  which  verdict  of  Assize,  the  pannel  was 
sentenced  to  be  imprisoned  for  eighteen  months. 


Hut  Majbtty's  Advocate.— Cr«M/Wrrf  A.D—J.  M.  Belt  A. D. 

AGAINST 

Mart  Sutherland  and  Isabella  Gibson  or  Murray. — Larimer, 

Counterfeit  Coin — Guilty  E^nowledob — Stat.  2d  and  dd 
WuL.  lY.,  0.  34.^*-Wbere  two  pannels  were  charged,  inter  o/ta, 
with  having  baM  coin  in  their  possession  at  the  time  of  ottering 
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No.  12.  other  base  coin  :    let,  Held  that  it  was  saiBcieiit  to  establish  tbe 

SatbnSuid  o^^^oce  under  the  statute  against  both  prisoners,  to  shew  that  thej 

A  laabella  were  acting  under  a  common  design  in  uttering,  although  one  of 

them  only  had  possession  of  the  base  coin.     2d,  Direction  to  the 

&c.  U.  Jurj,  that,  in  judging  of  the  sufficiency  of  the  proof  of  a  charge  of 

^848.  uttering  base  money,  the  Juiy  were  entitled  to  take  into  considere- 

Con.  2d  Sl  tion  that  the  pannel  had  been  previeusly  convicted  of  an  offence 

^  3^    '     *  against  the  coinage  acts,  as  an  evidence  of  guilty  knowledge. 

Maby  Sutherland  and  Isabella  Gibson  or  Murray 
were  charged, — 

That  albeit,  by  an  Act  passed  in  the  second  year  of  the  reign  of 
His  late  Majesty  King  William  the  Fourth,  chapter  thirty-four,  inti- 
tuled ^  An  Act  for  consolidating  and  amending  the  Laws  against  of- 
^  fences  relating  to  the  Coin,'  it  is  enacted,  by  section  seventh,  ^  That 

*  if  any  person  shall  tender,  utter,  or  put  off,  any  false  or  counterfeit 

*  coin,  resembling,  or  apparently  intended  to  resemble  or  pass  for,  any 
'  of  the  Eling's  current  gold  or  silver  coin,  knowing  the  same  to  be 
*•  fidse  or  counterfeit,  every  such  offender  shall,  in  England  and  Ire- 

*  land,  be  guilty  of  a  misdemeanour,  and  in  Scotland  of  a  crime  and 

*  offence,  and,  being  convicted  thereof,  shall  be  imprisoned  for  any 

*  term  not  exceeding  one  year ;  and  if  any  person  shall  tender,  utter, 
^  or  put  off,  any  false  or  counterfeit  coin,  resembling,  or  apparently 
^  intended  to  resemble  or  pass  for,  any  of  the  King's  current  gold  or 

*  silver  coin,  knowing  the  same  to  be  false  or  counterfeit,  and  such 
^  person  shall,  at  the  time  of  such  tendering,  uttering,  or  putting  off, 

*  have  in  his  possession,  besides  the  false  or  counterfeit  coin  so  tender- 
^  ed,  uttered,  or  put  off,  one  or  more  piece  or  pieces  of  folse  or  counter* 
^  felt  coin,  resembling,  or  apparently  intended  to  resemble  or  pass  for, 

*  any  of  the  King's  current  gold  or  silver  coin,  or  shall,  either  on  the 

*  day  of  such  tendering,  uttering,  or  putting  off,  or  within  the  space  of 

*  ten  days  then  next  ensuing,  tender,  utter,  or  put  off,  any  more  or 

*  other  false  or  counterfeit  coin,  resembling,  or  apparently  intended  to 

*  resemble  or  pass  for,  any  of  the  King's  current  gold  or  silver  coid, 

*  knowing  the  same  to  be  false  or  counterfeit,  every  such  offender 

*  shall,  in  England  and  Ireland,  be  guilty  of  a  misdemeanour,  and  in 
^  Scotland  of  a  crime  and  offence,  and,  being  convicted  thereof,  shall 

*  be  imprisoned  for  any  term  not  exceeding  two  years ;  and  if  any 

*  person  who  shall  have  been  convicted  of  any  of  the  misdemeanours,  or 

*  crimes  and  offences,  hereinbefore  mentioned,  shall  afterwards  commit 

*  any  of  the  said  misdemeanours,  or  crimes  and  offences,  such  person 

*  shall,  in  England  and  Ireland,  be  deemed  guilty  of  felony,  and  in 

*  Scotland  of  a  high  crime  and  offence,  and,  being  convicted  thereof^ 
<  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  transported  be- 
«  yond  the  seas  for  life,  or  for  any  term  not  less  than  seven  years,  or 
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*  to  be  impxisoQed  for  any  term  not  exceeding  four  years;'  Yet  true    ^^  i^, 
IT  18  AND  OF  TERITY,  that  jou  the  Said  Mary  Sutherland  are  guilty  of     Mary 
the  crimes  and  offences  set  forth  in  the  ahoye -quoted  section  of  ^^^  slIomSm 
statute  above  libeUed,  or  of  one  or  more  of  them,  actor,  or  art  and    Gibaon. 
part;  and  you  the  said  Isabella  Gibson  or  Murray  are  guilty  of  the  High  Court, 
crimes  and  offences,  and  high  crime  and  offence,  set  forth  in  the  said    ^«c-  bi- 
section of  the  said  statute,  or  of  one  or  more  of  them,  actor,  or  art  and  — 


part:  In  so  var  as  on  the  18th  day  of  September  1848,  or  on  one  or  ^^^  fy 
other  of  the  days  of  that  month,  or  of  August  immediately  preceding,  c.  36. 
or  of  October  immediately  following,  in  or  near  the  shop  situated  in 
or  near  Adam  Square,  in  or  near  Edinburgh,  then  and  now  or  lately 
occupied  by  Daniel  White,  then  and  now  or  lately  spirit-merchant 
there,  you  the  said  Mary  Sutherland  and  Isabella  Gibson  or  Murray 
did,  both  and  each,  or  one  or  other  of  you,  wickedly  and  feloniously, 
tender,  utter,  or  put  off,  as  genuine,  a  false  or  counterfeit  coin,  re- 
sembling, or  apparently  intended  to  resemble,  or  pass  for,  a  sixpence 
piece  of  the  Queen's  current  silver  coin,  you  knowing  the  same  to  be 
&]»  or  counterfeit ;  and  this  you  did,  by  then  and  there  delivering  the 
aune  as  genuine  to  Samuel  Bates,  then  and  now  or  lately  shopman  in 
the  employment  of  the  said  Daniel  White,  then  and  now  or  lately  re- 
siding in  or  near  Murdoch's  Close,  High  Street,  Edinburgh,  in  payment 
of  a  bottle  or  a  pint  bottle  of  ale,  then  and  there  purchased,  or  proposed 
to  be  purchased,  by  you,  you  proposing  to  receive  the  balance  in 
change:  Likbas  (2.),  time  above  libelled,  and  within  or  near  the 
shop  or  premises  above  libelled,  you  the  said  Mary  Sutherland  and 
Isabella  Gibson  or  Murray,  both  and  each,  or  one  or  other  of  you,  had 
in  your  possession  besides  the  false  or  counterfeit  coin  so  tendered, 
uttered,  or  put  off,  as  above  libelled,  a  false  or  counterfeit  coin,  re- 
sembling, or  apparently  intended  to  resemble,  or  pass  for,  a  sixpence 
piece  of  the  Queen's  current  silver  coin :  And  you  the  said  Isabella 
Gibson  or  Murray  have  been  previously  convicted  of  the  crimes  and 
offences  set  forth  in  the  seventh  section  of  the  statute  above  libelled, 
or  one  or  other  of  them. 

The  pannel  Sutherland  pleaded  guilty.  The  other 
pannel  went  to  trial. 

It  appeared  from  the  evidence,  that  the  two  pannels 
bad  gone  together  into  a  spirit  shop  for  a  dram,  which 
was  mutually  partaken  of;  that  Sutherland  had  tendered 
a  bad  sixpence  in  payment,  and  that  on  being  apprehend- 
ed, another  piece  of  base  coin  was  found  upon  her. 
There  was  no  evidence  against  the  other  pannel,  except 
that  she  was  in  the  company  of  Sutherland,  and  that  she 
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Njji2.    partook  of  the  dram  for  which  the  bad  sixpence  was 

SatherUmd  tendered. 
Giteon.*      LoRiMER,  for  Murray,  contended,  that  there  was  no 

High  Court  proof  to  connect  the  pannel  Gibson  with  the  offences  to 
1848^'  which  Sutherland  had  pleaded  guilty. 

Con.  2d  &       The  Lord  Justice-Clerk,  in  charging  the  Jury,  said, 

sdwiiLiv.  |.jjg^j  if  they  considered  that  Murray  was  art  and  part 
with  Sutherland  in  the  proceedings  which  formed  the 
subject  of  the  present  enquiry,  then,  although  Sutherland 
alone  was  the  utterer  of  the  base  coin,  and  though  no  bad 
money  was  found  on  Murray,  they  would  be  entitled  to 
find  both  guilty  of  the  offences  libelled,  both  having 
gone  on  a  common  design. 

His  Lordship  also  directed  them,  that  in  respect  of 
the  two  previous  convictions  for  the  same  offence,  which 
had  been  proved  against  the  prisoner  Murray,  that  they 
were  entitled  to  take  them  into  calculation,  as  evidence 
of  guilty  knowledge  on  the  part  of  Murray  (if  they  were 
satisfied  that  the  two  pannels  were  acting  in  concert), 
for  they  tended  to  shew  that  Murray  was  a  trader  in 
base  coin.  At  the  same  time  he  directed  the  Jury,  that 
in  determining  the  weight  to  be  given  to  such  evidence, 
they  would  have  regard  to  the  lapse  of  time  since  the 
date  of  the  last  conviction,  which,  in  the  present  instance, 
was  considerable,  as  diminishing  the  effect  such  evidence 
might  otherwise  have  had. 

The  Jury  unanimously  found  the  libel  agiunst  the  pan- 
nel Gibson  or  Murray  not  proven. 

In  respect  of  which  verdict  of  Assize,  the  said  Isabella       , 
Gibson  or  Murray  was  assoiked  simpliciter.  I 

In  respect  of  the  judicial  confession  of  the  panoei 
Mary  Sutherland,  she  was  sentenced  to  be  imprisoned  for 
eighteen  months. 
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Present, 

The  Lobd  Jubtice-Clerk,  Dm.  20. 

1848. 

Lords  Moncreiff,  Medwyn,  Gockburn,  and  Wood. 

Pbter  Pbillips  and  William  Ford,  Suspenden-^Monereiff, 

AGAorsv 

John  Cnoas,  Respondent — Nea^M, 

PoucE  Court — Informality. — Circumstanees  in  which  a  sentence 
of  a  Police  Court  was  set  aside  in  consequence  of  the  evidence  not 
baring  been  reduced  to  writing. 

This  was  a  suspension  of  a  sentence  pronounced  by    No.  ib. 
one  of  the  bailies  of  the  Burgh  Court  of  Airdrie,  pro-  Phn!S[& 
ceeding  on  the  following  petition  and  complaint : —  pj].^*™ 

John  Croflff. 


*  Unto  the  Honourable  the  Magistrates  of  Airdrie,  or  any  of  High  Court 
'  them  officiating  as  Judge  in  the  Police  Court  of  Airdrie, —      ]g^Q  ' 

'  The  Complaint  of  John  Cross,  writer  in  Airdrie,  Procura-  r : — 

'  tor-fiscal  of  Court  for  the  Public  interest. 
*'  The  Complaiuer  charges  Peter  Phillips,  miner,  Airdrie  ;  John 

*  Gilmour,  miner,  Airdrie ;  John  Gray,  miner,  Airdrie ;  and  William 
^  Ford,  miner  or  collier,  Airdrie,  with  disorderly  conduct  and  breach 

*  of  the  peace,  actors  or  actor,  or  art  and  part :  In  so  far  as,  on  or 
^  about  Wednesday,  the  .5th  day  of  July  1848,  and  at  or  near  the  gar- 

*  dea  ground  attached  to  Mavisbank  Cottage,  occupied  by  John  Cross, 
^  writer  in  Airdrie,  situated  at  or  near  Commonside,  Airdrie,  they  all 

*  and  each,  or  one  or  more  of  them,  did  wantonly  and  maliciously  at- 

*  taek,  molest,  annoy,  and  use  violent,  threatening,  abusive,  and  ob- 

*  neue  language  towards  Isabella  Copland,  serrant  to  the  said  John 
'  Cross,  aod  others ;  and  also,  did  then  and  there,  otherwise  conduct 

*  themselves  in  a  riotous  and  disorderly  manner,  to  the  annoyance  of 

*  the  lieges,  and  in  breach  of  the  peace. 

(Signed)        *  John  Cross,  Procuraior-JUcaL' 

The  circumstances  out  of  which  the  complaint  £tfose 
'^we  as  follows: — The  rei^ondent  is  proprietor  of  a  small 
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No.  18.  cottage  and  garden,  situated  in  Airdrie.  Adjoining  his 
PhiUips  &  fence  was  a  well,  situated  on  ground  belon^ng  to  his 
Ford».  superior,  with  whose  consent  all  parties  in  the  neigh- 
johnCrogfl.  bQurhood  had  been  in  the  practice  of  supplying  them- 
^i^fST"  selves  with  water  therefrom.  The  respondent,  wishing 
^^^^'  to  appropriate  the  well  to  himself  caused  a  lid,  secured 
Snspensioii  |^y  g^  padlock,  to  bc  placcd  on  the  top  thereof,  which  was 
removed  by  order  of  the  superior.  The  respondent 
afterwards,  in  order  to  drive  away  the  people  who  were 
accustomed  to  resort  there  for  water,  allowed  his  family 
and  servants  to  cast  clay  and  rubbish  into  the  well,  and 
thereby  to  render  the  water  unfit  for  use.  On  the  5th 
of  July  1848,  the  complainers  went  to  the  well  for  water. 
When  there,  they  found  the  respondent's  maid-servant 
casting  rubbish  over  a  wall  from  his  garden,  part 
of  which  fell  into  the  well,  and  rendered  the  water 
unfit  for  use.  Whereupon  an  altercation  ensued,  in  the 
midst  of  which  the  respondent  appeared,  and  having 
charged  the  complainers  with  a  breach  of  the  peace,  he 
thereafter  presented  the  preceding  petition  to  the  Police 
Court.  On  the  same  day,  a  warrant  to  apprehend 
the  complainers,  and  others  mentioned  in  the  petition, 
was  granted  by  one  of  the  bailies.  This  warrant  was 
never  formally  served  upon  or  intimated  to  the  com- 
plainers ;  but,  on  the  10th  of  July,  they  appeared  before 
another  bailie,  who,  having  partially  heard  the  case,  at 
the  request  of  the  respondent,  committed  them  to  the 
prison  of  Airdrie  for  farther  examination, — the  re- 
spondent positively  objecting  to  their  being  liberated  on 
bail.  On  the  13th,  the  case  was  heard  in  the  Police 
Office,  with  closed  doors,  before  a  single  judge,  and  was 
taken  up  without  any  adjournment, — ^no  agent  being 
allowed  to  be  present  on  behalf  of  the  complainers. 
After  hearing  evidence  on  both  sides, — no  note  or  record 
of  which  was  reduced  to  writing,  the  judge  pronounced 
sentence,  decerning  the  complainers  to  pay  respective- 
ly a  fine  of  30s.,  or,  failing  payment,  to  be  imprisoned 
in  the  prison  of  Airdrie  for  twenty  days.    The  fine  not 
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being  paid,  they  were  afterwards,  on  the  same  evening,    No.  is. 
taken  to  prison,  under  the  following  warrant : —  PhUHps  & 

WiUum 
*  At  Airdrie,  ths  \Zth  day  of  July  1848  y«ar#.— Sitting  in  judgment,  ^^q^ 

'  Charles  Robertson,  Esquire,  one  of  tbe  magistrates  of  Airdrie. — ^The  — ^ ' 

'  cause  being  called,  tbe  defenders  appeared,  and  tbe  bailie  baving    ^  20.  ' 
*  heard  tbem  in  answer  to  tbe  complaint,  and  examined  on  oatb,  in      1848. 


*  their  presence,  tbe  witnesses  adduced.  Finds  tbe  defenders  guilty  of  So^eiiBion. 
^  the  offences  cbarged  in  tbo  within  complaint ;  and,  in  respect  tbereof, 

*  decerns  and  adjudges  tbe  said  defenders,  Peter  Phillips,  John  Gil- 
'  monr,  John  Gray,  and  William  Ford,  to  be  imprisoned  in  tbe  prison 

*  of  Airdrie,  and  detained  therein,  subject  to  tbe  rules  and  regulations 
'  thereof,  for  tbe  period  of  twenty  days  from  this  date. 

(Signed)        '  Charles  Robertson,  Bailie,' 

Phillips  and  Ford  suspended,  and  their  cases  were  this 
da?  heard. 

MoNCBEiFF,  for  the  suspenders, — The  whole  proceed- 
ings were  irregular  and  informal,  inasmuch  as  there  was 
no  proof  reduced  to  writing,  on  which  the  sentence  had 
proceeded  {Penman  v.  WattSy  High  Court,  Nov.  24. 1845, 
Broun,  vol.  ii.  586.)    He  was  then  stopped. 

Neayes,  for  the  respondent — The  case  is  not  compe- 
tently here.  By  the  72d  section  of  1st  and  2d  Geo.  IV. 
c.  60  (the  Airdrie  Police  Act),  it  is  provided  that  any 
aggrieved  person  may  appeal  to  the  Circuit  Court,  and 
that  was  the  remedy  which  the  complainers  should  have 
taken. 

Lord  Medwyn. — Surely  a  man  in  jail  is  not  to  en- 
dure his  full  imprisonment  before  he  appeals.  He  would 
then  be  met  with  another  objection,  that  there  was  no- 
thmg  to  suspend.  In  this  case  the  whole  proceedings 
are  plainly  inept,  and  I  think  we  ought  to  suspend,  with 
expenses. 
The  other  Judges  concurred. 
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John  Ritchie,  Suspender — Deoi, 

AGAINBT 

Datid  Pilmer,  Respondent — Neav4$. 

Suspension — Informality  of  Citation. — Held,  that  where  a  person 
has  heen  cited  as  a  witness,  and  precognosced  as  such,  he  cannot, 
on  his  attendance  in  obedience  to  his  citation,  be  summarily  pat 
to  the  bar,  and  tried  as  being  guilty  of  the  offence,  in  respect  of 
which  he  had  been  required  to  attend  as  a  witness. 

R^hie\      "^^^^  Suspension  originated  in  the  following  circum- 

Pilmer.     staOCCS  : 

H^Court.     The   Suspender  who  was  master  of  the   schooner 
1848.'  *  Jules'  of  Dundee,  had  bought  at  Revel  three  pork 

SlupeDsion.  hams,  and  other  articles  of  diet,  as  he  alleged,  for  his 
own  use ;  as  also,  some  beef  at  a  small  price  for  the  use 
of  the  vessel.  During  the  voyage  home,  having  some 
ladies  as  passengers,  he  had  used  for  their  accommodation 
two  of  the  pork  hams  he  had  bought  for  himself.  He 
had  also  cured  as  hams  two  portions  of  the  beef  which  he 
had  bought  for  the  use  of  the  vessel.  The  value  of  the 
beef  hams  so  cured,  was  much  less  than  that  of  the  pork 
hams  which  had  been  consumed. 

On  the  arrival  of  the  vessel  at  Dundee,  and  before 
any  adjustment  of  accounts  between  the  suspender  and 
the  shipowners,  the  suspender,  in  the  presence  of  the 
ship's  agent,  ordered  the  cook  to  take  two  beef  hams 
which  he  had  cured  on  board  out  of  the  vessel,  and 
carry  them  on  shore  for  his  own  use. 

The  ship's  agent  having  given  information  against  the 
cook,  a  criminal  complaint  of  theft  was  preferred  against 
him  at  the  instance  of  the  respondent,  and  flie  morning 
when  the  same  was  coming  on  to  be  heard,  the  suspen- 
der was  cited  as  a  witness  in  the  following  terms : — 

*  I,  Joseph  Hanna,  Constable  of  the  Harbour  Police  Court  of  Dnn- 
'  dee,  and  surrounding  bounds,  oyer  which  the  powers  and  regulatioDf 
*  of  the  Dundee  Police  Act  and  Dundee  Harbour  Acta  extend,  ium- 
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*  mon  joiiy   John  Ritohie,  now  or  lately  ShipaiMler,  iwding  in     No.  14. 

'  Bronghtj  Ferry,  to  compeir  before  the  Judge  of  eud  Harbour  Po-    p^i^^j.^ 

*  lice,  in  a  Court  to  be  held  in  the  Bargh  Police  Court-Room,  Dun — ; ^ 

'  dee,  upon  the  5th  day  of  October  1 848,  in  the  hour  of  cause,  half-    ^^^  ^0. 

^  put  nine  o'clock  forenoon,  to  bear  evidence  for  the  Complainer,  in      184a 

*  the  complaint  at  the  instance  of  David  Pilmer,  Superintendent  of  I 

*  Harbour  Police,  against  Charles  Jameson,  sailor,  accused  with  the 

*  crime  of  theft,  with  certification :  This  I  do  upon  the  5th  day  of 
'  October  1848.  Jobkph  Hanma,  H.  P.  CoMiabU: 

This  citation  was  served  upon  the  suspender  at  half- 
past  six  in  the  morning,  at  Broughty  Ferry^  a  distance 
of  four  miles  from  Dundee. 

On  the  suspender*s  arrival  in  Dundee,  shortly  before 
the  time  of  hearing  the  complaint,  he  was  precognosced 
by  the  respondent,  and  told  to  wait  in  a  private  room. 
Shortly  afterwards,  he  was  informed  that  he  would  be 
jointly  prosecuted  along  with  Jameson  the  cook;  and 
was  accordingly,  after  the  lapse  of  half  an  hour,  placed 
at  the  bar,  together  with  him,  on  the  following  com- 
plaint, which  had  been  prepared  in  the  mean  time : — 

*  Unto  the  Hononrable  the  Judges  acting  in  the  Police  Court  for 
'  the  Burgh  of  Dundee,  and  also  for  the  Harbour  and  those  parts  of 
'  the  River  or  Frith  of  Tay  which  aro  within  the  limits  and  precincts 

*  of  the  Port  and  Harbour  of  Dundee,  and  over  which  the  powers  and 

*  regulations  of  the  Dundee  Police  Act  and  Dundee  Harbour  Act  ex- 

*  tends;    Humbly  complains  David  Pilmer,  Superintendent  of  the 

*  Dundee  Harbour  Police,  and  Procurator-Fiscal  of  Court  for  the 

*  public  interest,  against  John  Ritchie,  shipmaster,  residing  in  Broughty 
'  Ferry,  and  ChaHes  Jameson,  sailor  or  sailmaker,  residing  at  Hawk- 
'  hilly  Dundee,  defenders,  for  being  guilty  of  the  crime  of  theft,  actors  or 

*  art  and  part:  In  so  far  as,  on  Wednesday  the  4th  of  October  1848 
'  years,  from  the  schooner  ^  Jules'  of  Dundee,  then  lying  in  Earl 
'  Grey's  Dock,  at  the  Harbour  of  Dundee,  said  defenders  did,  both 

*  and  each,  or  one  or  other  of  them,  wicked  and  feloniously  steal,  and 
'  thefltuously  away  take,  two  beef  hams,  weighing  40  lbs.  or  thereby, 
'  the  property  or  in  the  lawful  possession  of  Baxter  Brothers  and 

*  Company,  merchants  and  shipowners  in  Dundee,  and  which  propei*ty, 

*  stolen  as  aforesaid,  does  not  exceed  in  value  £lO  sterling.     It  is 

*  therefore  craved,  that  warrant  be  granted  for  apprehending  and 
'  oarrying  the  said  defenders  into  Court,  to  answer  to  this  complaint, 
'  aad  for  oiftiiig  witnesses  for  both  parties ;  and  that  said  defenders  btf 
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No.  14.    *  thereafter  puniahed  aooording  to  lav,  or  snoh  other  judgment  as  the 
^p!^J*  ••  *  ease  may  require. — According  to  Justice, 

L  *  Dayid  Pilmbr,  Superintendent.'- 

High  Court. 

1848  '       On  this  complaint,  the  Judge  granted  the  following 
Supenaion.  deliverance  forthwith : — 

<  Dundee^  ^h  October  1848.— The  Judge  grants  warrant  to  officers 
*•  of  police  for  apprehending  and  bringing  the  said  defenders,  John 
^  Ritchie  and  Charles  Jameson,  into  Court,  and  for  citing  witnesses 
'  for  both  parties.  Pbtbr  Hean,  Bailie* 

When  placed  at  the  bar,  the  suspender,  as  alleged  by 
him,  repeated  what  he  had  said  to  the  respondent,  that 
the  hams  had  been  taken  out  of  the  vessel  by  his  orders, 
under  the  circumstances  above  set  forth.  This  was 
treated  as  a  plea  of  guilty  by  the  Police  Judge,  who 
thereupon  pronounced  the  following  sentence : — 

^  Dundee^   5th  October  1 848. — Having  considered  the   foregoing 

*  complaint,  examined  the  defenders,  and  the  defender  John  Ritchie 

*  having  confessed  that  he  is  guilty  as  libelled.  Finds  him  guilty  in 
*'  terms  of  his  own  confession ;  and  having  heard  evidence  adduced 
^  against  the  defender  Charles  Jameson,  Finds  the  complaint  proven 
^  against  the  said  Charles  Jameson  :  Therefore,  adjudges  and  ordains 
'  the  defenders  to  be  imprisoned  in  the  Jail  or  Tolbooth  of  Dundee, 
^  in  modum  pana^  for  the  space  after  mentioned, — viz.,  the  defender 
^  John  Ritchie,  for  sizt^  days,  and  the  defender  Charles  Jameson,  for 

*  thirty  days,  both  from  this  date ;  and,  during  the  period  of  imprison- 
'  ment,  to  be  kept  at  hard  and  continued  labour  in  the  Bridewell  de- 
^  partment  of  said  Jail  or  Tolbooth,  subject  to  the  rules  and  regula- 
^  tions  of  the  Establishment,  and  grants  warrant  accordingly :  Or- 
*•  dains  the  stolen  property  to  be  restored  to  the  true  owners,  designed 
'  in  the  complaint.  Peter  Hean,  Bailie' 

This  sentence  was  immediately  carried  into  effect; 
whereupon  Ritchie  suspended,  on  the  ground  that,  hav- 
ing been  cited  as  a  witness,  and  precognosced  as  such,  it 
was  incompetent  afterwards  to  put  him  to  the  bar  as  a 
criminal,  and  proceed  to  convict  him  on  the  statement 
he  had  made,  whilst  considering  himself  a  witness. 

Pleaded  for  the  suspender,  that  this  was  an  irregular 
and  illegal  proceeding.  No  person  who  had  been  cited  as 
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a  witness  could  competently  be  precognosced  in  that  cha-  ^^^- 
racter,  and  afterwards  be  put  into  the  dock  on  a  few    pumer.' 
minutes  notice,  and  tried  forthwith,  without  opportunity  H^Court. 
to  obtain  advice,  and  get  that  assistance  which  was  ne-     i848.  * 
cessary  to  enable  him  to  refute  so  serious  a  charge ;  case  siupenmm. 
of  Robertson  v,  Mackajfy  High  Court,  July  21.  1846, 
(Arkley,  p.  114). 

2.  The  aUeged  plea  of  guilty  on  which  the  sentence 
professedly  proceeded,  was  altogether  a  mistake.  In 
point  of  fact,  it  was  a  plea  of  not  guilty,  inasmuch  as 
the  &cts  shewed  that  the  taking  was  lawful. 

Pleaded  for  the  respondent — The  Judge  found  that 
the  suspender  confessed  his  guilt,  and  he  was  the  proper 
judge  to  say  whether  he  had  done  so  or  not.  It  was 
impossible  to  ascertain  what  were  the  words  used  by  the 
suspender  at  the  time,  and  consequently  the  Court  could 
not  enquire  whether  the  inference  which  the  Judge  drew 
was  well  founded,  or  otherwise. 

2.  There  was  no  illegality  or  irregularity.  The  police 
had  acted  honestly  throughout ;  they  treated  him  as  a 
witness,  so  long  as  they  thought  him  innocent  of  the 
crime ;  and  when  they  had  discovered  him  to  be  art  and 
part,  there  was  no  necessity  for  serving  upon  him  any 
complaint,  or  citing  him  to  appear,  as  he  was  already  in 
custody.  Besides,  it  was  not  averred  that  he  had  re- 
quested time  to  prepare  a  defence  when  the  case  was 
heard. 

The  Court,  without  entering  on  the  question,  whe- 
ther the  statement  of  the  suspender  warranted  the 
Bailie  to  consider  it  as  a  plea  of  guilty,  unanimously 
sustained  the  suspension,  on  the  ground  that  the  citing 
a  person  as  a  witness  so  short  a  time  before  the  trial  of 
the  party  against  whom  he  was  to  have  been  adduced — 
precognoscing  him  as  such,  and  then  turning  round  and 
chargmg  him  on  his  own  evidence,  so  procured,  was  an 
urregularity  so  flagrant,  that  no  sentence  could  be  sus- 
tained which  had  followed  thereon ;  and  observed,  that 
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No.  14.    the  case  of  Robertson  v.  Mackay  entirely  governed  the 

Bitehiev. 

pumer.    present. 

High  Court. 

^848?        The  sentence  was  accordingly  suspended,  with  ex- 
Sttspeniioii.  penses. 

WoTUBSPooH  ft  Mack— LocKKABX,  Huhtju,  h  Whttsuup.— Agate. 


Metbten,  Saspender. — P.  Frai§r. 


AOAINBT 


Glass,  Iteq)ondeiit. — Neavu. 

Suspension — Master  and  Servant — Statute  4th  Geo.  IV.  c.  34. 
— Held,  that  a  judgment  of  the  Quarter  Sessions  both  discharging 
the  servant  and  abating  the  wages,  was  unwarranted  by  the  statute. 

No.  15.  This  was  a  suspension  of  a  decision  of  the  Quarter- 
***GiIS  *'  Sessions  of  the  county  of  Fife,  reversing  the  decision 
High  Court  ^^  ^^  Justiccs  OH  a  complaiut  against  the  suspender, 

^•20.  that  he  had  absented  himself  from  his  master^s  service 

]848. 

g——^— before  the  period  of  his  engagement  had  expired.  On 
the  original  hearing  before  the  Justices,  they  found  in 
favour  of  the  suspender,  and  dismissed  the  complaint, 
whereupon  the  respondent  having  appealed  to  the  Quar- 
ter-Sessions, that  judgment  was  reversed^  and  it  was 
decerned  that  the  suspender  should  be  discharged  from 
service,  and  should  also  abate  all  wages. 

Fraskb,  for  the  suspender,  argued,  that  this  decern!- 
ttu'e  was  more  than  the  statute  authorised.  The  third 
section  of  4th  Geo.  IV.  cap.  34.  only  authorised  alterna- 
tive penalties.  Quarter-Sessions  might  either  discbarge, 
or  abate  the  wages  which  had  been  earned,  but  could 
not  do  both,  as  those  penalties  were  not  cumulative 
under  the  statute. 

Neaves. — The  sentence  was  not  objectionable  on  the 
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ground  alleged.    The  punishment  inflicted  was  merely    No.  u. 
that  the  wages  for  the  whole  term  should  be  abated,  and    gims. 
the  discharge  from  service  followed  as  a  necessary  con-  HiKhCoart. 
sequence.  i848.^' 

Lord  Justice-Clerk. — How  can  you  abate  what  is  suapenmon. 
not  yet  due. 

Neaves. — Take  it  that  it  discharges  him  from  the 
service,  it  follows  that  he  would  get  no  wages. 

Lord  Justice-Clerk. — Yes,  he  would  get  wages  up  to 
the  period  when  he  was  discharged.  The  principle  is  to 
prevent  desertion  in  search  of  better  wages,  but  the 
penalty  imposed  is  either  dismissal  from  service,  or  for- 
feiture of  wages  already  earned.  These  are  in  the 
alternative,  whereas  you  have  proceeded  to  impose  both. 
That  is  clearly  beyond  the  statute. 

Lord  Moncreiff. — If  you  make  the  sentence  extend 
to  wages  not  due  at  the  period  of  dismissal,  then  it  is 
repugnant  and  insensible.  If  it  had  been  your  object  to 
mulct  the  suspender  of  his  wages  for  the  whole  term,  in- 
stead of  dismissing  him  from  the  service,  you  should 
have  (Hrdained  him  to  serve  the  whole  time  without 
wages. 

The  other  Judges  concurred. 

The  note  was  accordii^ly  passed,  with  £5,  5s.  of 
modified  expenses. 

AVDRBW  MUBIIAT,  W.S.— JuHM  MuBOOCB,  SJ3.C.wAgOlltl. 
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Robert  Craiq,  Suspender. — Neatei. 

AGAINST 

John  Mure  Steel. — Dea$. 

Police  Court — Irrbgularitt  of  Citation. — Held,  that  it  was  in- 
competent to  proceed  in  a  Police  Court  against  a  pannel  who  had 
been  cited  on  the  previous  day  to  that  on  which  the  case  was  heard, 
to  answer  a  different  charge. 

No.  16.        This  suspension  arose  in  the  following  manner.     On 
stelL*  the  12th  of  December  1848,  the  respondent  presented  a 


ffigh  Court  petition  to  the  Jtistices  of  the  Peace  for  the  county  of 
^8.^'   Lanark,  for  citation  of  the  suspender,  on  a  charge  of 


Saspension.  theft,  and  ou  that  day  the  suspender  found  bail  for  his 
appearance  on  the  14th.  On  the  18th  a  citation  was 
regularly  served,  requiring  him  to  appear  on  the  14th, 
to  answer  to  the  charge  of  theft  for  which  he  had  given 
bail.  When  the  case  came  on  he  was  charged  with 
theft  or  breach  of  trust  alternatively.  He  was  attended 
by  his  agent,  and  made  no  objection  to  the  regularity  of 
the  charge,  and  was  thereupon  afterwards  convicted  by 
the  presiding  Justices. 

Having  presented  his  bill  of  suspension,  which  came 
on  this  day  to  be  heard,  the  Court,  without  hearing 
Neaves  for  the  suspender,  called  on 

Deas,  for  the  respondent,  who  urged  that  there  was 
no  ground  for  suspending  the  conviction,  as  the  party, 
who  acted  tmder  advice  at  the  time  when  the  original 
complaint  was  heard,  took  no  objection  to  the  regularity 
of  the  proceedings,  and  thereby  homologated  any  mistake 
which  might  have  been  made.  It  was  as  if  the  party, 
having  been  present  in  the  Police-office,  had  been 
charged  on  a  regular  complaint  for  theft  or  breach  of 
trust,  without  ever  having  been  cited  at  all.  If,  in  such 
circumstances,  he  chose  to  go  to  issue,  without  objecting 
that  he  had  not  been  cited,  he  could  not  afterwards  ob- 
ject when  a  conviction  followed.  No  doubt  the  citation, 
which  was  actually  served  in  this  case,  was  inapplicable, 
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and  must  be  held  to  be  out  of  the  case,  which  must  be    JJ^-.i^- 

Craig  «. 

considered  as  if  it  commenced  when  the  parties  came  to     steei. 
the  bar  on  the  14th.  ^^'^^^ 

The  Lord  JumcE-CLEEK-There  is  no  extremity  of  ^T 
time  in  this  case,  requiring  us  to  hold  the  proceedings  SupenMon. 
good  in  respect  thereof.  There  was  a  regular  complaint 
made  on  the  12th,  and  bail  was  taken  on  that  day  for 
the  appearance  of  the  suspender  on  the  14th,  to  answer 
to  a  charge  of  theft.  Then  on  the  13th  there  is  a  cita- 
tion to  answer  to  the  same  charge.  When  the  case  is 
called  on  the  14th,  the  party  is  charged  with  theft  or 
breach  of  trust  alternatively.  This,  I  conceive,  to  be  an 
incompetent  proceeding.  I  cannot  think  in  these  sum- 
mary cases  that  it  is  competent  to  cite  a  party  to  answer 
for  one  offence,  then,  without  notice,  on  his  appearance 
in  obedience  to  the  citation,  to  charge  him  with  another. 
I  think  this  objection  is  insuperable,  and  that  the  con- 
viction ought  to  be  suspended,  with  expenses. 

The  other  Judges  concurred. 

W0TBEB8POOIV  ft  Mack,  W.S^-John  Lbishiuk,  WjS.p— Agents. 


Present, 
Thb  Lobd  Justiob-Glbbs:.  Jan.  % 

1849. 

LoRBS  Mackbnzib  and  Gockburn. 

Hbb  Majesty's  Advocatb— ^o/.-G^en.  T.  Maitland^-^raufurd 

A.D. 

AGAINST 

John  Hamilton  and  Mary  Oabdbn  or  Hamilton.— ifoncrM^. 

Reset  of  Theft — Married  Woman. — Rnle  stated,  that  it  was  not 
enough  to  warrant  conviotion  of  a  married  woman  of  reset  of  theft, 
that  she  had  endeavonred  to  conceal  some  of  the  articles  from  the 
police ;  the  Jary  heing  satisfied  that  she  did  this,  not  because  she 
had  been  concerned  in  the  reset,  bnt  merely  to  screen  her  hus* 
band. 
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^£okI'       ^^^^  Hamilton  and  Mabt  Gabden  or  HAidLTOBr, 
Hamuton  were  charged  with  Reset  of  Theft : 

and  nKry 
Hamilton. 
-— In  80  PAR  AS  (l.)»  on  one  or  other  of  the  days  of  the  month  of  April 

Kn.  2.     1S^0>  or  of  March  immediately  preceding,  or  of  May  immediately  fol- 
1849.      lowing,  the  particular  day  being  to  the  prosecutor  unknown,  some  per- 
Reset  of   ^on  or  persons  to  the  proeecntor  unknown,  having  wickedly  and  felo- 
^^^     niously  stolen  and  theftuously  carried  away  from  the  house  or  pre- 
mises in  or  near  Nicolson  Street  of  Edinburgh,  then  and  now  or  lately 
occupied  by  John  Crichton,  tailor  and  clothier,  then  and  now  or  lately 
residing  there,  a  silver  watch,  the  property,  or  in  the  lawful  possession, 
of  the  said  John  Crichton :  As  also  (2.),  on  one  or  other  of  the  days 
of  the  month  of  June  1 848,  or  of  May  immediately  preceding,  or  of 
July  immediately  following,  the  particular  day  being  to  the  prosecutor 
unknown,  some  person  or  persons  to  the  prosecutor  unknown,  having, 
within  or  near  a  house  in  or  near  the  Canongate  of  Edinburgh,  the  oc- 
cupant or  occupants  of  said  house  being  to  the  prosecutor  unknown, 
wickedly  and  feloniously,  stolen  and  theftuously  carried  away  from  the 
pocket  or  person  of  Emanuel  Burton,  a  cabinet-maker,  then  and  now 
or  lately  residing  in  Heriot  Mount,  in  or  near  Edinburgh,  a  silver 
watch,  and  a  guard-chain,  the  property,  or  in  the  lawful  possession,  of 
the  said  Emanuel  Burton  :  As  also  (3.),  on  the  8th  day  of  June  1848, 
or  on  one  or  other  of  the  days  of  that  month,  or  of  May  immediately 
preceding,  or  of  July  immediately  following,  some  person  or  persons 
to  the  prosecutor  unknown,  having  wickedly  and  feloniously  stolen  and 
theftuously  carried  away  from  the  house  or  premises  in  Broxburn, 
parish  of  Uphall,  and  county  of  Linlithgow,  then  and  now  or  lately 
occupied  by  John  Bruce,  merchant,  then  and  now  or  lately  residing 
there,  a  gold  watch,  the  property,  or  in  the  lawful  possession,  of  the 
said  John  Bruce :  As  also  (4.)9  on  the  night  of  the  19th,  or  morning 
of  the  20th,  day  of  June  1848,  or  on  one  or  other  of  the  days  of  that 
mouth,  or  of  May  immediately  preceding,  or  of  July  immediately  fol- 
lowing, some  person  or  persons  to  the  prosecutor  unknown,  having, 
within  or  near  a  house  in  or  near  the  Leith  Wynd  of  Edinburgh,  oc- 
cupied by  Janet  Shaw,  or  by  some  other  person  to  the  prosecutor  un- 
known, wickedly  and  feloniously,  stolen  and  theftuously  carried  away 
from  the  pocket  or  person  of  David  Blaikie,  mason,  then  and  now  or 
lately  residing  in  or  near  the  Links  of  Burntisland,  in  the  parish  of 
Burntisland,  and  connty  of  Fife,  a  silver  watch,  the  property,  or  in  the 
lawful  possession,  of  the  said  David  Blaikie :  As  also  (5.),  on  the 
night  of  the  22d,  or  morning  of  the  23d,  day  of  June  1848,  or  on  one 
or  other  of  the  days  of  that  month,  or  of  May  immediately  preceding, 
or  of  July  immediately  following,  some  person  or  persons  to  the  pro- 
secutor unknown,  having,  within  or  near  a  house  in  or  near  the  Leith 
Wjrnd  of  Edinburgh,  then  or  recently  occupied  by  Ann  Lanrie,  then 
or  raoently  before  residiog  there,  or  by  some  other  person  or  penoni 
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to  the  proiecator  UDknown,  wickedly  and  feloniously,  stolen  and  theftu-     No.  1 7. 
ously  taken  away  from  the  pocket  or  person  of  Hugh  Norris,  snrgeon,   g^^^,^ 
then  reaiding  in  Union  Place,  in  or  near  Edinburgh,  and  now  or  lately  and  Mary 
at  South  Petherton,  in  the  coanty  of  Somerset,  in  England,  a  silver  ""°'^^*^°' 
watch,  and  a  pencil -oase,  the  property,  or  in  the  lawful  possession,  of  Hieh  Court, 
the  said  Hugh  Norris :  As  also  (6.))  on  the  night  of  the  23d,  or  mom-      j^^g^ 
iog  of  the  24th,  day  of  June  1848,  or  on  one  or  other  of  the  days  of  that    ^^^    , 
month,  or  of  May  immediately  preceding,  or  of  July  immediately  follow-      Theft 
iog,  some  person  or  persons  to  the  prosecutor  unknown,  having,  within 
or  near  a  house  in  or  near  the  Leith  Wynd  of  Edinburgh,  the  occupant 
or  occupants  of  said  house  being  to  the  prosecutor  unknown,  wickedly 
aad  feloniously,  stolen  and  theftnously  taken  away  from  the  pocket  or 
person  of  James  Cairns,  a  mason,  then  and  now  or  lately  residing  in 
Home  Street  of  Edinburgh,  a  silver  watch,  the  property,  or  in  the  lawful 
posaession,  of  the  said  James  Cairns :  As  also  (T.))  on  the  night  of  the. 
7th,  or  morning  of  the  8th,  day  of  July  1848,  or  on  one  or  other  of  the 
days  of  that  month,  or  of  June  immediately  preceding,  or  of  August 
immediately  following,  some  person  or  persons  to  the  prosecutor  nn* 
known,  having,  within  or  near  a  house  in  or  near  the  Leith  Wynd  of 
Edinbnigh,  the'  occupant  or  occupants  of  said  house  being  to  the  pro- 
secutor unknown,  wickedly  and  feloniously,  stolen  from  George  Simp- 
son, then  and  now  or  lately  a  servant  in  the  employment  of  Thomas 
Macdongal  Brisbane,  Esquire,  and  then  and  now  or  lately  residing  at 
Brisbane,  in  the  parish  of  Largs,  and  county  of  Ayr,  a  silver  watch, 
the  property,  or  in  the  lawful  possession,  of  the  said  George  l^mpson : 
As  ALSO  (8.),  on  the  2d  day  of  August  1848,  or  on  one  or  other  of  the 
days  of  that  month,  or  of  July  immediately  preceding,  or  of  September 
immediately  following,  some  person  or  persons  to  the  prosecutor  un- 
known, having,  within  or  near  a  house  in  or  near  the  Leith  Wynd  of 
Ediabufgb,  the  occupant  or  occnpants  of  said  house  being  to  the  pro- 
■ectttor  unknown,  wickedly  and  feloniously,  stolen  and  theftuously 
taken  away  from  the  pocket  or  person  of  Roderick  M^Kenzie,  plate- 
layer, then  and  now  or  lately  residing  with  John  Jenkinson,  farm-ser- 
Tant,  at  Ballencrieff,  in  the  parish  of  Aberlady,  and  county  of  Had* 
dfflgton,  a  silver  watch,  the  property,  or  in  the  lawful  possession,  of 
tb  said  Roderick  M^Kenzie :  As  also  (9.),  on  the  22d  day  of  August 
1848,  or  on  one  or  other  of  the  days  of  that  month,  or  of  July  imme- 
diately preceding,  or  of  September  immediately  following,  Alexander 
M*Kay  and  Thomas  Ogilvie,  both  now  or  lately  prisoners  in  the  prison 
of  Edinburgh,  or  some  other  person  or  persons  to  the  prosecutor  un- 
bown,  having  wiokedly  and  felcmiously  stolen  and  theftnously  car- 
ried away  from  the  l^oqae  in  Hanover  Street,  in  or  near  Edinburgh, 
Aen  and  now  or  lately  ocenpied  by  James  Gravett,  flesher,  then  and 
BOW  or  lately  residing  there,  a  brooch,  the  property,  or  in  the  lawful 
pwmosmon,  of  the  said  James  Oravett :  As  also  (10.),  on  the  dOth  day 
of  August  1848,  or  on  one  or  other  of  the  days  of  that  month,  or  of 
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No.  17.    "^^^7  immediatelj  preceding,  or  of  September  immediatelj  following, 
John      some  person  or  persons  to  the  prosecutor  unknown,  having,  at  some 
and  Mary  P^^^  within  or  near  Edinburgh,  the  particular  place  being  to  the  pro- 
Hamilton,  secutor  unknown,  wickedly  and  feloniously,  stolen  and  iheftnouslj 
Hieh  Court,  taken  away  from  the  pocket  or  person  of  William  Clark,  spirit-dealer 
\Si^'     ^°  ^^  ^^  Calton,  in  or  near  £dinbui*gh,  then  and  now  or  lately  re^ 

^  siding  there,  a  gold  watch,  a  gold  chain,  and  a  key,  the  property,  or 

ffl,^  in  the  lawful  possession,  of  the  said  William  Clark ;  you  the  said  John 
Hamilton  and  Mary  Garden  or  Hamilton  did,  both  and  each,  or  one 
or  other  of  yon,  within  the  period  between  the  dates  respectiyely  above 
libelled,  as  the  dates  of  the  thefts  respectively  above  libelled,  and  the 
7th  day  of  September  1848,  and  within  or  near  the  house  or  prenuses 
in  the  Canongate  above  libelled,  then  and  now  or  lately  occupied  by 
you,  or  one  or  other  of  you,  or  at  some  other  place  or  places  to  the 
prosecutor  unknown,  the  particular  time  and  place  being  to  the  prose- 
cutor unknown,  wickedly  and  feloniously,  reset  and  receive  the  several 
articles  above  libelled,  or  part  thereof,  the  same  having  been  respec- 
tively stolen  as  above  libelled,  yon  well  knowing  the  same  to  have 
been  stolen : 


The  evidence  against  the  pannels  consisted  of  the  per- 
sons who  had  been  robbed  of  the  various  articles  libelled, 
and  the  police,  who  had  found  the  articles  concealed  m 
a  secret  hole  in  the  wall  of  Hamilton's  house,  with  the 
exception  of  one  watch,  which  was  found  on  the  person 
of  the  female  prisoner,  by  the  female  searcher  at  the 
police  station. 

It  was  not  shewn  when  or  where  any  of  the  articles 
had  been  resetted. 

The  occupation  of  the  male  prisoner  was  that  of  a 
hawker,  and  his  wife  usually  took  charge  of  the  shop 
and  premises  in  Edinburgh,  where  the  police  found  the 
articles. 

MoNCREiFF,  for  the  female  prisoner,  contended  that 
there  was  no  evidence  against  her.  The  &ct  of  the 
watch  having  been  concealed  on  her,  was  perfectly  con- 
sistent with  her  innocence,  as  she  might  have  secreted  it 
during  the  search,  in  order  to  screen  her  husband,  and 
as  to  the  other  articles,  it  had  not  been  shewn  that  they 
were  ever  in  her  separate  possession,  so  as  to  infer  any 
guilt  i^nst  her. 
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The  Lord  Justicb-Clerk  directed  the  Jury,  that  if   No.J7. 

•^  John 

they  thought  the  woman  had  merely  concealed  the  watch  Hamuton 
to  screen  her  husband,  and  had  had  no  concern  in  the  SLryitra. 
resetting  of  it,  whether  as  managing  the  shop  or  other-  HiffhConrc 
wise,  they  must  acquit  her.     No  doubt,  a  married  wo-     J^^ 
man  was  answerable  criminally  for  any  act  of  reset  of  Reaetof 
theft  of  which  she  was  guilty,  whether  as  sole  actor  or    '^^^ 
art  and  part  therein.     But  it  would  not  be  enough  to 
infer  that  she  was  so  guilty,  if,  after  the  offence  had  been 
committed,  she  endeavoured  to  assist  her  husband  in 
avoiding  detection  by  concealing  the  article.    Every  such 
case,  however,  depended  on  the  actual  facts,  of  which 
the  Jury  were  to  judge. 

The  Jury  found  John  Hamilton  guilty,  and  the  libel 
not  proven  against  the  woman. 

In  respect  of  which  verdict  of  assize,  the  said  John 
Hamilton  was  sentenced  to  be  transported  for  ten  years, 
and  the  said  Mary  Garden  or  Hamilton  was  assoilzied 
simpliciter,  and  dismissed  from  the  bar* 


Present, 

Fab.  6. 
The  Lord  Justice-Clerk^  1849. 

Lords  Moncrbifp  and  Cockburn. 
Her  Majesty's  Advocate — Crau/urd  A,D, — E.  F.  Maitland  AM. 

AGAINST 

Alexander  James  Petty  lAxsziBB.'^M(mcreiff. 

Falsehood,  Fraud,  and  Wilful  Imposition — Forgery. — 1.  Diiec-* 
tioB  to  the  Jury  as  to  what  was  necessary  to  support  a  charge  of 
Falsehood,  Fraud,  Mid  Wilful  Imposition.  Held,  2d,  That  it  was 
sniBcient,  in  the  absence  of  counter  proof,  to  establbh  that  the 
Christian  name  of  the  prisoner  was  different  from  that  which  he  had 
nsed  on  the  forged  instrument,  that  he  had  given  another  name  to 
the  Sheriff,  and  answered  to  the  indictment  framed  conform  thereto. 
3d,  That  the  crime  of  forgery  is  committed  by  the  use  of  a  fals9 
Christian  name,  if  that  be  used  with  the  intention  to  mislead. 

L 
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No.  18.        Alexander  Jambs  Petty  Menzies,  was  charged  with 
J.  p.     Falsehood,  Frseud,  and  Wilful  Imposition ;  as  also,  with 


Forgery ;  and  also,  with  Uttering  Forged  Writings : 


High  Court. 

1848.*         ^^  ^  ^^^  AS  (1.)  on  several  occasions  between  the  2dd  day  of  July 

"j; and  3d  day  of  September    1848,  the  particular  day  or  days  being  to 

&e.  '  the  prosecutor  unknown,  and  within  or  near  the  shop  or  premises  in 
West  Register  Street  of  Edinburgh,  then  and  now  or  lately  occupied 
by  George  Yallance,  breeches-maker  and  glover  there,  yon  the  said 
Alexander  James  Petty  Menzies  did,  wickedly,  falsely,  frandulently, 
and  feloniously,  represent  and  pretend  to  the  said  George  Yallance, 
and  to  Walter  Yallance  and  Ckorge  Yallance  junior,  sons  of,  and  then 
and  now  or  lately  residing  with,  the  said  George  Yallance,  or  to  one 
or  more  of  them,  that  you  were  Mr  Lockhart  Menzies,  a  member  or 
relative  of  the  family  of  Menzies  of  Castle- Menzies,  in  Perthshire,  and 
an  officer  of  the  Third  Light  Dragoons,  and  you  did  by  these  and  the 
like  false  representations  and  pretences,  wilfully  and  wickedly  impose 
upon  the  said  George  Yallance,  Walter  Yallance,  and  George  Yal- 
lance junior,  or  one  or  more  of  them,  and  did  thereby  prevail  upon  and 
induce  the  said  George  Yallance  to  advance  on  credit  to  you  from 
time  to  time,  during  the  period  above  libelled,  clothes  and  other  fur- 
nishings to  the  amount  of  £27,  19s.  6d.,  sterling,  or  thereby,  which 
you  did  not  pay  or  account  for  to  the  said  George  Yallance,  but  ap- 
propriated to  your  own  uses  and  purposes,  whereby  the  said  Qeorg^ 
Yallance  was  defrauded  and  wilfully  imposed  upon  by  you  the  said 
Alexander  James  Petty  Menzies :  Likeas  (2.),  on  several  occasions 
between  the  23d  day  of  August  and  i4th  day  of  September  1848,  the 
particular  days  being  to  the  prosecutor  unknown,  and  within  or  near 
the  shop  or  premises  in  or  near  George  Street,  Edinburgh,  then  and 
now  or  lately  occupied  by  the  Company  or  firm  of  Meyer  and  Morti- 
mer, then  and  now  or  lately  army  and  navy  contractors  and  clothieis 
there,  you  the  said  Alexander  James  Petty  Menzies  did,  wickedly, 
falsely,  fraudulently,  and  feloniously,  represent  and  pretend  to  John 
Mortimer,  then  and  now  or  lately  a  partner  of  the  said  company  or 
firm,  and  then  and  now  or  lately  residing  in  or  near  George  Street 
aforesaid,  and  to  Donald  Munro,  then  and  now  or  lately  clerk  to  the 
said  company  or  firm,  and  then  and  now  or  lately  residing  in  or  near 
Castle  Street,  Edinburgh,  or  to  one  or  other  of  them,  that  your  name 
was  Lockhart,  and  that  you  were  a  lieutenant  or  other  officer  in  the 
Seventy-Eight  Regiment,  and  did  thereby  prevail  upon  and  induce  the 
said  John  Mortimer  and  Donald  Monro,  or  one  or  other  of  them,  or 
other  person  or  persons  acting  for  the  said  company  or  firm,  to  advance 
on  credit  to  you,  from  time  to  time,  during  the  period  last  above  li- 
belled, clothes  and  other  furnishings,  and  lent  cash,  to  the  amount  of 
£9,  lis.  sterling,  or  thereby,  which  you  did  not  pay  or  account  for  to 
the  said  John  Mortimer,  or  to  any  other  person  for  behoof  of  the  said 
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company  or  finn,  but  appropriated  to  yoar  owu  uses  and  purposes,    Na  IB. 
whereby  the  said  John  Mortimer,  and  the  said  conifpany  or  firm,  were      j^  p^ 
defrauded  and  wilfully  imposed  upon  by  you  the  said  Alexaodei   M«nzi6t. 
James  Petty  Menzies:  Likeas  (d.)*  on  the  23d  day  of  Augnst  184S,  UiffhCoun* 
or  on  one  or  other  of  the  days  of  that  month,  or  of  July  immediately    y'^g' 

preceding,  or  of  September  immediately  following,  you  the  said  Alex*  ! — 

ander  James  Petty  Menzies  having  written  or  procured  to  be  written,  ^"Se!^' 
a  bill  of  exchange  or  other  similar  writing  for  jgdO  sterling,  bearing  to 
be  dated  *  Edinburgh  23^  August  1848,'  and  to  be  payable  two  months 
after  date,  and  to  be  drawn  by  Moritz  Cohnert,  and  to  be  addressed, 
'  To  GzenTille  A  Lockhart  Esq'.,  78  Highlanders  at  Taits  Hotel 
^  Edinburgh,'  you  the  said  Alexander  James  Petty  Menzies  did,  time 
last  above  libelled,  and  in  or  near  the  shop  or  premises  in  or  near  Leith 
Street,  in  or  near  Edinburgh,  then  and  now  or  lately  ooenpied  by 
Moritz  Cobnert,  then  and  now  or  lately  jeweller  there,  and  then  and 
now  or  lately  residing  in  or  near  St  James'  Square,  in  or  new  Edin- 
borgh,  or  at  some  other  place  in  or  near  Edinburgh,  to  the  prosecutor 
unknown,  wickedly  and  feloniously,  forge  and  adhibit,  or  cause  and 
procure  to  be  forged  and  adhibited,  upon  the  said  bill  of  exchange  or 
other  similar  writing,  the  subscription  '  G.  A.  Lockhart  D  79f^  ^g*/ 
aa  acceptor,  intending  the  same  to  pass  for  and  to  be  received  as  the 
genuine  subscription  of  Grssme  Alexander  Lockhart,  then  and  now  or 
lately  lieutenant  in  Her  Majesty's  78th  Regiment  of  Foot,  then  and 
now  or  lately  in  India,  or  elsewhere  to  the  prosecutor  unknown,  or  of 
some  other  person  of  the  name  of  Lockhart  to  the  prosecutor  unknown, 
or  the  same  being  a  fictitious  subscription  :  Farther,  time  last  above 
libelled,  and  within  or  near  the  shop  or  premises  aforesaid,  then  and 
now  or  lately  occupied  by  the  said  Moritz  Cohnert,  you  the  said  Alex- 
ander James  Petty  Menzies  did,  wickedly  and  feloniously,  use  and 
utter  as  genuine,  the  foresaid  forged  bill  of  exchange  or  other  similar 
writing,  having  thereon  the  said  forged  subscription,  you  well  knowing 
the  same  to  be  forged,  by  then  and  there  delivering  the  same  as  a 
genuine  bill  to  the  said  Moritz  Cohnert,  in  payment  of  the  price  of 
Tarions  articles  of  jewellery,  and  in  repayment  of  various  advances  of 
cash  to  you  by  the  said  Moritz  Cohnert :  Likeas  (4.),  on  the  Idth 
day  of  September  1 848,  or  on  one  or  other  of  the  days  of  that  month, 
or  of  August  immediately  preceding,  or  of  October  immediately  fol* 
lowing,  you  the  said  Alexander  James  Petty  Menzies  having  written, 
or  procured  to  be  written,  a  bill  of  exchange  or  other  similar  writing, 
for  £49  sterling,  bearing  to  be  dated  «  Edinburgh  13  Sep^  1848,' 
and  to  be  payable  one  mouth  after  date,  and  to  be  addressed,  ^  To 
*  Mess  Cox  &  Co.  Craig's  Court  Charing  Cross  London,'  did,  time 
last  above  libelled,  and  in  or  near  the  hotel  or  premises  in  or  near 
Princes  Street,  Edinburgh,  then  and  now  or  lately  occupied  by  Jamioa 
Tait,  then  and  now  or  lately  hotel-keeper,  residing  there,  wickedly 
aud  feloniously,  forge  and  adhibit,  or  and  cause  procure  to  be  forged 
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No.  18.     and  adhibited,  upon  the  said  bill  of  exchange  or  other  similar  writing 
Alex^der  ^|.  ^\^yQ  libelled|  the  subscription  '  Lockhart  Mensies,'  or  other  si- 
milar subscription,  as  drawer  and  indorser,  intending  the  same  to  pass 


Hiffh  Court  ^^^  "*^  ^  ^  received  as  the  genuine  subscription  of  some  person  of 
Feb.  5.     the  name  of  Lockhart  Menzies  to  the  prosecutor  unknown,  or  the  same 
being  a  fictitious  subscription  :  Farther,  time  last  above  libelled,  and 


1849. 


FoTgexy,  in  or  near  the  hotel  or  premises  aforesaid,  then  and  now  or  lately  oc* 
cupied  by  the  said  James  Tait,  you  the  said  Alexander  James  Petty 
Menzies  did,  wickedly  and  feloniously,  use  and  utter  as  genuine  the 
foiged  bill  of  exchange  or  other  similar  writing  last  above  libelled, 
having  thereon  the  said  forged  subscriptions,  you  well  knowing  the 
same  to  be  forged,  by  then  and  there  delivering  the  same,  or  causing 
or  procuring  the  same  to  be  then  and  there  delivered  to  the  said  James 
Tait,  in  payment  of  an  account  for  board  and  lodging  incurred  by  you 
to  the  said  James  Tait. 

The  pannel  was  indicted  under  the  name  he  gave  to 
the  Sheriff  when  he  emitted  his  declaration ;  and  the 
Public  Prosecutor  did  not  adduce  any  other  evidence 
to  show  that  his  name  was  not  Lockhart  Menzies,  as 
subscribed  by  him  on  the  bills. 

The  evidence  of  the  first  charge  was  as  follows : — 

Walter  Vallance. — One  of  our  shopmen  was  sent  for  on  24th 
Joly,  to  measure  a  gentlemen  at  Tait's  Hotel  for  trowsers.  The  pri- 
soner came  to  the  shop  a  few  days  after  :  he  was  then  wearing  the 
trowsers  made  on  account  of  this  order.  He  said  we  might  as  well 
take  his  address  in  the  country,  which  was  Lockhart  Menzies,  Esq^ 
Rannoch  Lodge,  Perthshire.  This  was  all  that  took  place.  He 
ordered  more  clothes  at  that  time.  I  often  saw  him  after.  Shortly 
before  the  Agricultural  Ball,  he  said  he  thought  of  going  to  the  ball 
in  the  uniform  of  his  regiment.  I  said  what  regiment  ?  he  said.  Third 
Light  Dragoons.  He  did  not  get  a  uniform,  but  afterwards  came  and 
ordered  a  dress  suit.  He  ordered  a  coat  of  the  uniform  of  a  racing 
club.  The  account  shown,  £27 :  19 : 6,  is  ours.  During  his  dealings, 
we  believed  him  Mr  Lockhart  Menzies,  and  an  officer  of  the  Third. 
We  made  furnishings  in  consequence.  We  knew  Rannoch  Lodge  be- 
longed to  Sir  Rebert  Menzies,  and  belieyed  him  a  relation.  We  be- 
gan to  suspect,  because  a  brother  tradesman  said  he  had  received  the 
name  of  Lockhart  from  him. 

Qeoroe  Yallancb  corroborated  the  above,  and  deponed  that  the 
prisoner  in  August  said  he  was  in  the  Third  Light  Dragoons,  and  it 
would  cost  him  £300  to  exchange  into  a  regiment  at  home. 

MoNCREiFF. — It  was  a  point  of  law,  calling  for  direc- 
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tion  by  the  Court,  whether,  when  a  pei;^n  signed  his  ^JJ^J;^ 
own  surname,  but  used  a  prefix  which  was  not  his  own,     J.  p. 

^  Meniles. 


that  was  forffery.     The  question  was  not  whether  he 

was  christened  by  a  particular  name,  but  whether  he    Feb.  s. 

committed  the  act  with  the  intention  of  forgery.     It  was 


High  Court. 
Teb.  S. 
1849. 


not  the  case  of  a  fictitious  signature,  but  that  of  assum**  2b. 
ing  a  prefix  which  he  thought  better  than  his  own.  This 
was  often  done  most  innocently ;  and  in  order  to  estab- 
lish the  prisoner's  guilt,  the  Jury  must  believe  that  it 
was  done  by  him  in  circumstances  where,  if  he  had 
signed  his  own  christian  name,  credit  would  not  have  been 
given  him.  But  farther,  the  prosecutor  had  failed  to 
show,  except  by  the  prisoner's  declaration,  which  alone 
was  not  proof,  that  the  prisoner's  name  was  not  Lockhart 
Menzies. 

The  Lord  Justice-Clerk,  in  summing  up,  said — It  is 
contended  there  is  no  proof  that  the  prisoner  is  not 
Lockhart  Menzies.  This  is  not  the  question  in  issue. 
He  is  indicted  under  a  particular  name,  and  answers  to 
it.  When  examined,  he  says  that  is  his  name  ;  and  it 
is  clear,  if  a  person  gives  a  name  to  the  Sheriff  as  his 
name,  the  prosecutor  is  entitled  to  indict  him  under 
that  name.  If  the  defence  is,  that  that  is  not  his  name, 
it  was  his  business  to  have  proved  it,  supposing  that  it 
could  have  availed  him. 

The  next  observation  I  have  to  make  to  you  is,  that  the 
most  successful  means  of  making  a  false  representation,  is 
not  to  volunteer  such  a  statement  as  "  I  am  Mr  Lockhart 
Menzies,  a  relation  of  Sir  Robert,  and  an  officer  in  the 
Third  Light  Dragoons."  It  is  by  the  way  and  manner 
in  which  circumstances  are  conveyed  to  the  mind,  incor- 
rect in  themselves,  but  which  the  party  knows  will  have 
weight  with  the  persons  interested.  It  is  sufficient^ 
therefore,  that  the  representation  is  conveyed  to  the^ 
mind  in  an  indirect  manner,  by  conduct  calculated  to 
leave  the  impression  that  the  person  is  what  he  holds 
himself  out  to  be.  No  doubt,  it  must  be  proved  that 
some  person  was  thereby  imposed  upon  and  trusted  on 
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No.  18.    that  account.     In  this  case,  though  the  witnesses  were 

Alexander  ,  •  . 

J.  P.     not  directly  asked  whether  they  trusted  in  consequence 
^°"^  of  this  representation,  you  will  consider  if  this  may  be 
leb.  5!^  sufficiently  inferred,  as,  except  the  first  two  items  in  the 
^^^'     account  of  Vallance,  all  the  particulars  of  the  account  are 
^^A^*  incurred  after  the  3d  August  when  the  statements  were 
made.     That  is  the  evidence  on  the  first  charge,  and  you 
who  understand  business,  will  say  whether  the  represen- 
tation was  intended  to  mislead  the  tradesman.     It  is  not 
necessary  that  the  account  should  be  commenced,  if  it  is 
continued  on  the  credit  that  the  prisoner  is  Mr  Lockhart 
Menzies,  and  an  officer  of  Third  Light  Dragoons. 

In  regard  to  the  question  of  forgery,  I  must  tell  you, 
it  is  not  a  question  about  the  credit  given  in  the  hotel. 
It  is  a  question  about  forging  a  name  to  a  bill,  and 
uttering  the  same  as  genuine.  The  charge  is  of  forging 
a  name  that  he  knows  to  be  fictitious.  It  is  said,  that 
in  signing  Lockhart  Menzies,  whether  he  took  a  wrong 
Christian  name  or  not,  he  signed  his  own  surname,  and 
this  is  not  a  fictitious  signature,  and  so  the  crime  of  for- 
gery is  not  made  out.  But  this  bill  is  written  and  ad- 
dressed by  him  ;  he  giving  as  the  place  of  payment  the 
office  of  Cox  &  Co.  He  signed  Lockhart  Menzies,  and 
if  you  believe  that  the  object  of  that  was  to  convey  to 
Tait  and  his  clerk  the  impression  that  he  was  Mr  Lock* 
hart  Menzies,  who  had  funds  at  Cox's,  that  is  the  crime 
of  forgery.  For  forgery  and  uttering  are  completed  by 
subscribing  a  name  of  a  person  supposed  to  have  money 
at  a  banker's,  and  uttering  it  as  such.  Therefore,  in 
point  of  law,  if  you  are  satisfied  that  the  name  subscribed 
to  the  bill  was  intended  to  be  that  of  another  person 
than  himself,  and  who  was  supposed  to  have  money  at 
Cox's,  then  the  crime  of  forgery  is  complete. 

The  Jury  unanimously  found  the  pannel  guilty  as 
libelled. 

Ill  respect  of  which  verdict  of  assize,  he  was  sentenced 
to  be  transported  for  seven  years. 
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Predent, 

The  Lord  Justice-Clerk, 

Feb.  15. 
Lords  Moncreiff,  Mbdwyn,  Cockburn,  and  Wood.  1849. 

John  Mbbkison  and  Tutor,  Suspenders — Deoi, 

AGAINST 

Donald  Mackat,  Respondent — Neaves. 
(Sequel  of  Cote  reported^  Arkhyy  p.  503. 

Police  Court — Suspension. — Circumstances  in  which  it  was  held  to 
be  incompetent  to  try  children,  of  the  ages  of  ten  and  twelve,  in  the 
Police  Court,  in  the  ahsence  of  their  parents,  whose  residences  were 
well  known. 

This  case  came  to  be  disposed  of  on  the  commissioner's    no.  is. 
report  of  the  proof.  ^T^^ 

Deas,  for  the  suspenders,  contended, — 1.  That  it  was  <>'M^W- 
established  by  the  proof^  that  the  parents  of  the  child  ^]^^f?^ 
were  excluded  at  the  time  the  original  complaint  was     ^g^^- 
heard.    2.  That»  whether  that  was  established  or  not>  it  Suspenakm. 
was  incompetent  to  proceed  to  convict  a  child  at  the  age 
of  ten  years  of  such  an  offence,  summarily,  and  in  the 
absence  of  his  parents,  whose  residence  was  well  known 
to  the  police. 

Lord  Medwyn. — ^This  is  a  very  painful  case.  The 
question  for  us  to  determine  is,  whether  the  complainer's 
parents  were  excluded  from  the  police  office  at  the  time 
he  was  convicted.  If  this  had  been  done,  no  doubt  it 
would  have  been  enough  to  justify  a  suspension.  I,  how- 
over,  do  not  think  it  was.  It  was  the  duty  of  his  parents 
to  be  present  at  the  first  hour  when  the  magistrates  sat, 
and  to  continue  in  attendance  until  the  case  was  brought 
on.  It  is  not  shewn  that  there  was  any  irregularity  in  the 
way  of  bringing  on  the  case,  and  I  cannot  say  that  there 
was  any  duty  on  the  part  of  the  police,  either  to  advise 
her  to  remain  until  the  case  was  called,  or  to  give. her 
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M ^kii    any  particular  introduction  into  the  office  when  she  came 
and  Tutor  back  with  her  witness.     On  the  whole,  I  cannot  think 

^ ^  she  was  improperly  excluded. 

]%b.  i^*"  Lord  Cockburn. — ^The  proof,  no  doubt,  is  insufficient 
^^^^'  to  establish  an  ea?dtision  of  the  complainer's  parent.  So 
Suspension.  ^  ^^^  grouuds  of  suspcnsiou  are  not  only  not  proved, 
but  disproved.  But  it  is  my  duty  to  say,  that  this  is 
not  a  case  which  ought  to  have  been  sent  to  the  Police 
Court.  Suppose,  for  argument,  that  the  hour  at  which 
what  is  styled  the  offence  was  committed,  was  half-past 
three,  during  public  worship,  what  does  that  matter? 
Here  are  two  children,  or  creatures,  only  about  ten  years 
old,  found  playing  at  marbles,  and  rejoicing  at  the  skill 
they  shewed  in  shooting  into  a  hole.  They  are  taken 
hold  of  by  the  police,  and  although  he  knew  the  parents, 
instead  of  seeking  them,  he  takes  the  children  and  locks 
them  up  till  next  morning,  amongst  the  worst  vagabonds 
of  the  town.  I  feel  it  incumbent  upon  me  as  a  judge 
to  say,  that  I  protest  against  such  a  proceeding.  It  was 
an  abuse  to  take  and  lock  up  two  such  children  when 
their  parents  were  well  known.  It  was  an  outrage  on 
all  proper  feeling,  and  especially  on  all  those  feelings  on 
which  it  professed  to  proceed,  in  reference  to  the  due 
observance  of  the  Sabbath.  The  crime  committed  by 
the  officers  was  infinitely  greater  than  the  one  imputed 
to  the  infants ;  and  I  hope  never  again  to  see  Sunday 
protected  by  such  unchristian  proceedings.  On  these 
grounds,  I  am  for  sustaining  the  suspension. 

Lord  Wood. — The  proof  establishes  that  the  com- 
plainer's mother  was  not  refused  admittance  to  the  office ; 
but  I  concur  with  Lord  Cockburn,  on  the  general  point 
of  the  impropriety  of  the  whole  proceedings.  No  doubt, 
cases  might  be  supposed  where  the  interference  of  the 
police  was  absolutely  necessary,  even  against  children  of 
their  age ;  but,  in  my  opinion,  it  was  exceedingly  impro- 
per to  take  these  children  to  the  police  office  for  such  an 
offence,  lock  them  up  the  whole  of  Sunday  evening,  and 
try  them  on  the  foUowinjj  morning,  in  the  absence  of 
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their  parents,  whose  residenceVas  well  known.     I  en-    no.  is. 
tirely  disapprove  oi  such  a  mode  of  proceeding,  and  all  ^rx^r 
that  followed  thereon.  r.Mackay. 

The  Lord  Justicb-Clerk. — I  think  the  proof  estab-  ^^|^- 
lishes  that  the  mother  applied  for  access  and  w^as  re-  '^^' 
fiised.  I  think  this  established  by  the  real  and  posi- SiMpenMon. 
live  testimony  in  the  case.  I  also  agree  in  quashing  the 
sentence,  as  an  illegal  and  oppressive  proceeding,  on  the 
grounds  stated  by  Lords  Cockbum  and  Wood.  1  con- 
sider it  extremely  wrong  on  the  part  of  the  police  to 
have  proceeded  to  try  and  convict  these  children  in  the 
absence  of  their  parents.  These  Inferior  Courts  must  be 
restrained  when  they  proceed  to  punish  such  young  chil- 
dren, in  such  a  way.  It  is  right  to  make  it  known 
that  we  shall  quash  all  convictions  so  obtained.  I  sus- 
tain the  complaint,  on  the  ground  of  the  express  terms  in 
which  it  was  prepared ;  but  no  conviction  ought  ever  to 
ha?e  followed  on  the  evidence  which  was  adduced,  and 
no  magistrate  ought  ever  to  have  encouraged  any  police- 
man to  prefer  such  a  complaint. 

Lord  Medwyn. — I  also  concur  in  condemning  the 
proceedings.  The  police,  knowing  the  parents  of  the 
children,  ought  to  have  gone  to  them,  and  not  have 
taken  the  children  to  the  office,  oi*  tried  them  at  all. 

The  Court  passed  the  note  of  suspension. 

WoTHEBSPooM  &  Mack^  S.S.C.— Lockhabt,  Humtkr  &  Whitxhsad,  Agents. 


John  Lockie,  Suspender — Deat. 

AGAINST 

John  M^Whirtbr,  Respondent — Neatet — Aytoun, 

SriTUTB.— Held,  that  under  the  203d  section  of  the  Qksgow  Police 
Act,  that  it  was  necessaiy  to  libel  that  the  coals  had  been  sold  and 
Mivered  within  the  limits  of  the  act,  and  a  sentence  proceeding  on 
u  aliwnative  libel  suspended. 
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No.  20.  This  was  a  certified  Appeal  from  the  Circuit  Court  at 
M'Whirteir.  Glasgow.  It  arosc  under  the  following  circumstances : — 
High  Court  By  the  Glasgow  Police  Act,^  the  Commissioners  of  Police 

Feb.  15. 
1849.        

Suspension,  i  By  the  Act  6th  &  7th  Vict.  c.  99,  §  203,  it  is  enacted,  *  That 
it  shall  not  be  lawful  to  any  person  to  sell  or  dispose  of  coals  within 
the  limits  of  this  act,  except  by  weight ;  and  the  said  Board  of  Com- 
missioners shall  be,  and  they  are  hereby  empowered  and  authorized 
to  erect,  so  far  as  not  already  done,  and  to  maintain  steel -yards, 
scales,  or  other  weighing-machines,  upon,  or  adjacent  to  the  different 
roads  or  streets,  within,  or  leading  to  the  said  limits,  or  at  any  other 
convenient  place,  for  the  purposes  hereinafter  mentioned,  or  to  grant 
powers  to  others  to  that  effect,  and  to  appoint  proper  persons  to  at- 
tend the  same,  with  suitable  allowances  for  their  trouble ;  and  to 
order  and  appoint  every  cart  or  waggon  employed  for  the  carriage 
of  coals  for  sale  within  the  said  limits,  to  be  numbered  and  weighed, 
and  recorded  in  a  book  to  be  kept  for  that  purpose  within  the  said 
limits,  under  the  direction  of  the  said  Board  of  Commissioners,  and 
the  number  and  tare  to  be  painted  or  inscribed  on  a  conspicuous  part 
of  such  cart  or  waggon,  and  in  such  manner  as  the  said  Board  shall 
direct ;  and  no  cart  or  waggon  shall  be  used  in  the  carriage  of  coals 
for  sale,  until  the  weight  or  tare  of  such  cart  or  waggon  shall  be  as- 
certained, recorded,  and  inscribed  as  aforesaid ;  nor  be  afterwards 
altered  in  the  weight  or  tare  thereof,  further  than  may  be  occasioned 
by  wet  roads,  under  a  penalty  not  exceeding  twenty  shillings ;  and 
every  such  cart  or  waggon  loaded  with  coals  for  sale  or  delivery, 
(except  for  shipment  at  the  Broomielaw)  within  the  said  limits  shall 
be  weighed  at  the  said  steel-yards,  or  wei-ghing-machines,  and  the 
weight  of  the  coals,  and  of  the  cart  or  waggon,  and  also  the  time  of 
such  weighing,  shall  be  marked  on  a  ticket  to  be  delivered  to  the 
driver ;  and  the  person  having  the  charge  of  such  steel-yards,  or 
weighing-machines,  shall  exact  from  the  driver  the  sums  following, 
viz.,  for  each  cart  not  exceeding  twelve  hundred  weight,  one  penny : 
for  each  cart  and  a  half,  not  exceeding  eighteen  hundred  weight,  three 
halfpence;  and  for  each  waggon,  not  exceeding  twenty-four  hundred 
weight,  twopence,  for  weighing  the  coals,  and  delivering  tickets  as 
aforesaid,  and  for  erecting  and  keeping  in  repair  the  said  steel-yards 
and  weighing-machines ;  which  sums  shall  be  repaid  to  the  drivers 
by  the  purchasers  of  the  coals,  or  persons  to  whom  the  same  are  de- 
livered, on  the  ticket  thereof  being  produced ;  and  the  property  of 
such  steel-yards  or  weighing-machines,  shall  be,  and  is  hereby  vested 
in  the  said  Board  of  Commissioners :  And  if  any  carter  or  other 
person  shall  bring  within  the  limits  of  this  Act  any  cart  or  waggon 
with  coals,  exceeding  five  hundred  pounds  weighty  and  shall  sell  or 
deliver,  or  attempt  to  sell  such  coals,  without  first  having  the  same 
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are  authorized  to  erect  and  maintain  steel-yards  for  the    No-  20. 
weighing  ot  coals,  and  every  person  attempting  to  sell  or  M'Wnirter. 
deliver,  within  the  limits  of  the  act,  coals  in  quantities  H^iiCoun. 

1849. ' 


*  weighed,  and  a  ticket  procured  as  aforesaid,  such  carts  or  waggons  SuBpenaioo. 
'  may  be  seized,  and  the  coals  therein  may  be  declared  forfeited,  and 

'  the  proceeds  applied  in  the  same  manner  as  the  penalties  nnder  this 
'  Act,  but  the  carts  or  waggons  shall  be  returned  to  the  owner  or 
'  driver ;  and  if  such  coals  shall  have  been  sold  and  delivered,  without 
'  having  been  weighed,  and  a  ticket  procured  as  aforesaid,  such  driver 

*  may  be  subjected  in  a  penalty  not  exceeding  forty  shillings,  besides 
^  having  the  coals  confiscated  ;  and  it  shall  be  lawful  to  the  Superin- 
^  tendent  and  officers  of  police  to  seize  any  cart  or  waggon  with  coals, 
'  which  have  not  been  weighed,  and  a  ticket  procured,  as  aforesaid, 
'  and  to  detain  the  same  until  the  penalty  and  the  expenses  attending 
'  the  proceedings  shall  be  paid.'     (§  204), '  That  it  shall  be  lawful  to 

*  the  said  Board  of  Commissioners,  to  provide,  furnish,  and  maintain, 

*  such  a  number  of  portable  or  moveable  machines  for  weighing  coals 
'  as  they  may  deem  necessaiy,  to  be  kept  in  convenient  places  within 
'  the  said  limits,  in  order  that  the  inhabitants  may  have  access  to  them 
'  for  the  purpose  of  reweighing  their  coals,  at  their  own  expense,  if 

*  they  shall  be  so  inclined  ;  and  to  employ  proper  persons  to  attend 
*'  such  machines,  and  to  establish  the  rates  to  be  payable  for  such  re- 

*  weighing ;  and  it  shall  be  lawful  to  the  Superintendent  of  police,  or 

*  Inspector  of  weighing-machines,  or  any  other  officer,  to  cause  coals 
'  offered  for  sale,  or  for  delivery,  to  be  reweighed,  and  to  require  the 

*  carter  to  produce  the  ticket  thereof,  as  a  check  on  the  conduct  of 

*  carters  and  others — such  re  weighing  being  always  done  free  of  ex- 

*  pense.'    (§  279),  ^  That  no  order,  judgment,  record  of  conviction,  or 

*  other  proceeding  whatsoever,  concerning  any  prosecution  by  virtue 
'  of  this  Act,  or  of  any  Act  herein  recited,  shall  be  quashed  or  vacated 
'  for  any  misnomer  or  informality ;  and  that  all  judgments  and  sen- 
'  tences  pronounced  by  the  said  Magistrates,  or  any  of  them,  under 
<  this  Act,  shall  be  final  and  conclusive,  unless  appealed  from  in  man- 

*  ner  hereinafter  provided.'     (§  280),  *  That  if  any  person  shall  feel 

*  aggrieved  by  any  sentence  pronounced  by  the  Magistrates,  nnder 

*  this  Act,  it  shall  be  lawful  for  such  person  to  appeal  to  the  Court  of 
'  Justiciary,  at  the  next  Circuit  Court  to  be  held  at  Qlasgow,  or  else- 

*  where,  for  the  Western  Circuit,  in  the  manner  and  under  the  rules, 
'  limitations,  and  conditions  contained  in  an  Act  passed  in  the  twen- 

*  tiethyear  of  the  reign  of  His  Majesty  King  Oeorge  the  Second,  in- 

*  iituled,  *  An  Act  for  taking  away  and  abolishing  Heritable  Juris- 
^  dictions  in  Scotland ;'  and  it  shall  not  be  competent  to  appeal  from, 

*  or  to  bring  the  judgment  of  the  Magistrates  under  this  Act,  under 

*  reTiew,  by  advocation,  suspension,  suspension  and  liberation,  or  re- 
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No.  20.  exceeding  5  cwt.,  is  required  to  have  them  weighed  at  a 
M'Whit^k  steel-yard,  and  to  pay  twopence  for  the  ticket  which  is 
Hiffh Court  given  him  of  the  weight. 

1849.^*  The  suspender  was  a  person  regularly  employed  to 
Sospension.  ^®*^^  ^^^^  (which  had  been  previously  bought)  from  the 
coal-hill,  by  one  of  the  manufacturers  of  Glasgow,  within 
the  limits  of  the  act.  The  Commissioners  insisted  that 
as  the  place  to  which  the  coals  were  brought  was  within 
the  limits,  they  must  be  weighed  and  paid  for  at  two- 
pence per  load.  The  suspender  having  refused  to  com- 
ply with  their  requirements,  the  following  complaint 
was  presented  against  him  by  the  respondent : — 

Police  Courts  Glasgow^  Central  Districty  lit  February  1848. 

^  Unto  the  Honourable  the  Magistrates  of  Glasgow,  the  cx)m- 

'  plaint  of  John  M^Whirter,  Interim  Procurator-Fiscal  of 

^  Court,  for  the  public  interest, 

'  Charges  John  Lockie,  carter,  Parkhead,  near  Glasgow,  with  hav- 

'  ing  contravened  the  201  st  section  of  the  Act  entituled,  ^  The  Glas- 

"  gow  Police  and  Statute  Labour  Act,'  6th  and  7th  Vict.  c.  99 :  In 

'  so  far  as,  on  Saturday  the  2 2d  January  last,  the  said  John  Lockie 

'  did  bring  within  the  limits  of  the  said  act  four  carts  or  waggou.i 

^  with  coals — the  coals  in  each  of  the  said  carts  or  waggons  exceeding 

*  500  pounds  weight,  and  did  on  the  said  date,  in  or  near  LancefieM 
^  Street,  Anderston  of  Glasgow,  aud  within  the  said  limits,  sell  or 

*  deliver  the  said  coals   to  Messrs   Fulton  and   Neilson,  founders, 

*  &c.,  in  said  Street,  without  having  first  had  the  same  weighed  at 

*  one  or  other  of  the  public  weighing-machines  provided  for  the  pur- 

*  pose,  and  without  having  procured  a  ticket  with  the  weight  of  the 
^  coals,  and  of  the  carts  or  waggons,  and  also  the  time  of  such  weighing 
^  marked  thereon,  as  required  by  the  foresaid  section  of  the  said  act ;  for 

*  which  contravention,  the  defender,  on  being  legally  convicted,  ought 

^  duction^  or  in  any  way  whatever,  other  than  is  hereby  provided  for, 

*  saving  always  any  right  of  appeal,  or  other  mode  of  review  autho- 

*  riied  by  any  other  Act,  under  which  it  is  by  this  Act  made  lawfol 

*  for  the  said  Magistrate^  or  any  of  them,  to  try  crimes  or  offences : 

*  Provided  always.  That  no  such  appeal  shall  operate  as  a  stay  of 

*  execution  in  cases  where  the  sentence  or  decree  awards  imprison- 

*  ment,  unless  on  sufficient  caution  for  the  appearance  of  the  party,  in 
«  such  manner  as  the  Judge  shall  direct,  and  that  without  prejudice  in 

*  either  case  to  the  caution  or  security  required  by  the  said  recited 

*  Act,* 
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^  to  be  puuUbed  in  terms  of  law,  to  deter  others  from  committing  the     j^^^  20. 
'  like  contraventions  in  time  coming.  Iiockiev. 

*  John  M'Whirtkr.'      M'Whirter. 


High  Court. 
Feb.  15. 

When  this  complaint  was  heard,  the  following  sen-     ^^^- 
tence  was  pronounced  : — 

'  The  Bailies  find  unanimously,  from  the  admission  of  the  defender, 
'  and  the  proof  adduced,  that  the  defender  has  contravened  the  201st 
*  section  of  the  Statute,  and  is  liable  in  the  penalty  thereby  imposed  ; 
'  modify  the  same  to  ten  shillings,  and  decern. 

(Signed)  •  Robt.  Stewart. 

'  Robert  Smith. 
'  David  Smith. 
'  John  Gilmour.' 

Lockie  appealed  to  the  Circuit  Court ;  when  it  was 
objected  that  the  act  having  dispensed  with  any  record 
in  the  inferior  Court,  it  was  impossible  to  ascertain 
whether  the  conviction  was  rightful  or  otherwise ;  ina^ 
much  as  that  must  be  determined,  not  by  the  evidence 
which  might  competently  be  adduced,  but  by  what  was 
adduced  when  the  case  was  heard. 

Lord  Mackenzie  certified  the  case,  which  was  now 
heard. 

Dbas,  for  suspender,  contended,  that  as  the  terms  of 
the  statute  only  rendered  it  imperative  on  the  carters  to 
have  the  coals  weighed  when  the  sale  or  delivery  was 
within  Glasgow,  it  had  no  application  to  the  suspender's 
case,  who  was  a  special  servant  sent  out  to  receive  coals 
which  had  been  previously  bought,  and  of  which  he  re- 
ceived delivery  beyond  the  boundaries.  The  coals  were  his 
employers,  and  so  he  told  the  bailies,  but  they  miscon- 
trued  his  statement  of  having  been  sent  to  bring  coals 
previously  bought,  into  a  confession  of  guilt.  It  was  then 
said  the  Court  could  not  get  at  the  facts,  as  no  record 
was  kept*  That  would  render  review  nugatory.  Every- 
thing necessary  to  give  effect  to  review  was  included  in 
the  right  of  appeal;  Lord  MoncreiflTs  opinion  in 
M'Phairs  case,  Nov.  20.  1837,  Swinton,  vol.  i.  p.  583. 
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No.  20.  In  this  case,  the  question  was,  had  not  the  Magistrates 
M«wwrtl'r.  fined  in  a  case  where  they  had  no  jurisdiction,  and  where 
High  Court.  Qo  offcnce  was  committed,  as  both  the  sale  and  delivery 

1849.^'  took  place  beyond  the  limits  ? 
^~^^  Neaves,  for  respondent — The  case  was  important.  If 
any  person  convicted  could,  under  the  280th  section,  ap- 
peal on  the  merits,  and  have  an  enquiry  into  what  took 
place  at  the  trial,  it  was  difficult  to  understand  why  a 
record  of  the  evidence  was  dispensed  with  by  the  statute. 
The  legislature,  by  dispensing  with  all  record  of  evidence, 
practically  excluded  review  on  the  merits.  There  was  no 
means  whereby  it  could  be  effected,  as  the  enquiry  must 
be  limited  to  what  took  place  at  the  original  hearing. 
No  doubt  insulated  facts,  such  as  improper  admission  or 
rejection  of  a  witness  might  be  enquired  into,  but  no 
case  had  said  that  all  the  merits  could  be  gone  into 
again.  The  only  effect  of  the  appeal  given  by  the 
statute  was  to  put  the  Court  of  appeal  in  the  same  posi- 
tion as  the  Bailies,  and  not  to  enable  them  to  lead  a 
fresh  proof. 

The  Lord  Justice-Clerk. — Do  you  contend  we  can- 
not enquire  into  the  evidence,  when  an  allegation  is 
made  that,  on  the  merits,  the  inferior  Court  had  no  juris- 
diction ? 

Neaves. — I  contend  that  all  carters  are  subject  to  the 
tax,  and  that  having  been  convicted  in  part  on  his  own 
confession,  the  Court  cannot  enquire  into  the  terms  in 
which  the  confession  was  made. 

Deas,  in  reply — The  words  of  the  complaint  are  dif- 
ferent from  the  clause  of  the  statute  on  which  it  pro- 
ceeds. The  words  applicable  to  completed  transactions 
are,  '  if  such  coals  shall  have  been  sold  and  delivered ;' 
whilst  the  complaint  on  which  the  conviction  proceeded 
is,  that  the  suspender  did  '  sell  or  deliver  the  coals/ 
That  is  an  alternative  not  warranted  by  the  statute. 

Lord  Moncreiff. — ^That  is  enough,  the  prosecutor 
was  not  entitled  to  insert  in  his  complaint  an  alternative 
not  contained  in  the  statute. 
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The  Lord  Justice-Clerk. — I  concur ;  that  objection  is    No.  20. 

,  Lockie  9, 

insuperable.      At  the  same  time,  I  think  with  Lord  M'Whirtor. 
Mackenzie,  that  the  statute  having  given  a  power  of  ap-  High  Court, 
peal,  has  by  implication  given  everything  which  is  neces-     tsie.  * 
saiy  to  enable  the  Appeal  Court  to  explicate  its  juris<  siupenmon. 
diction.     It  does  not  follow  that  we  are  confined  to  any 
particular  mode  of  making  the  enquiry.     We  might  re- 
mit to  the  Magistrates  to  pronounce  a  special  inter- 
locutor, on  which  we  could  afterwards  proceed.     In  the 
present  instance,  I  think  we  should  pronounce  an  inter- 
locutor, which  will  indicate  our  opinion  that  the  re- 
spondent cannot  prosecute,  except  where  the  sale  and 
delivery  are  both  within  the  limits,  and  to  this  I  think 
the  suspender  entitled. 
The  following  interlocutor  was  pronounced : — 

'  Find  that  the  complaint  is  not  laid  in  conformity 
'  with  the  statute,  inasmuch  as  it  states  that  the  appel- 
'  lant  did  contravene  the  statute,  in  so  far  as  he  did  sell: 

*  or  deliver  coals  within  the  limits  of  the  city  of  Glas- 
'  gow,  and  is  liable  to  the  statutory  penalty  in  respect 
'  thereof,  while  the  penalty  is  imposed  only  in  the  case 
'  of  coals  being  sold  and  delivered  within  the  said  limits ; 

*  therefore  sustains  the  appeal.* 

John  Leishman,  W.S. — Charles  Fishkb,  S.S.C. — Agents. 
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Present, 

Feb.  17.  The  Lord  JusTicfs-GENERAL, 

1848. 

Lord  Justice*  Clerk, 

Lords  Mackenzie,  Moncrbiff,  Mbdwyn,  Cockburn,  and  Wood. 

William  Graham,  Suspender — The  Lord  Advocate  (RutAerfurd)-^ 
Moncreiff'—Tnfflis, 

against 

Richard  John  Moxey,  Respondent — Dean  of  Faculty  (JU'Neill)— 

Neaves. 

Statute — Suspension. — Circumstances  in  which  it  was  held,  that  the 
decision  of  the  Police  Magistrate  was  final,  and  that  suspension  of 
his  decree  was  incompetent. 

N^,  21.  This  was  a  suspension  of  a  sentence  pronounced  in 
®3J*^;-  the  Police  Court  of  Edinburgh  on  the  19th  of  January 
High  Court  1^^^»  proceeding  on  the  following  complaint. 

^b.  17. 
1849. 

'  Unto  the  Honourable  the  Magistrates  of  Edinburgh,  or  any 

Suspemnon.  ,  ^£  ^^^^  officiating  as  Judge  in  the  Police  Court,  Edin- 

^  burgh, — The  Complaint  of  Richard  John  Moxey,  Superin- 

^  tendent  of  Police,  and  Procurator-fiscal  of  Court  for  the 

^  Public  Interest. 

*  Humbly  Sheweth — ^That  William  Graham,  now  or  lately  residing 

*  in  High  Street,  in  or  near  Edinburgh,  who  is  licensed  to  sell  ale, 
^  beer,  or  exciseable  liquors,  did,  in  contrarention  of  the  Edinburgh 

*  Police  Act,  1848,^  upon  the  J  3th  day  of  January  1849  years,  or 


^  This  statute  enacts  by  §  84,  *  Whereas  it  is  expedient  that  in  cases 
^  arising  under  this  Act  the  proceedings  shall  be  attended  with  as  little 
*•  expense  and  delay  as  possible,  be  it  enacted,  That  all  actions,  pro- 
'  secutions,  and  proceedings  before  the  said  Police  Court,  shall  com* 
*•  mence  by  a  complaint,  written  or  printed,  or  partly  written  and 
*  partly  printed,  at  the  instance  of  one  or  other  of  the  said  Procura- 
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*■  about  that  time,  after  the  hour  of  eleven  o'clock  at  night,  within  the     No.  21. 

*  premises  occupied  by  the  said  accused,  situated  in  High  Street,  in     ^oxey.* 

*  or  near  Edinburgh,  the  same  as  then  used  and  occupied  by  him,  being  „.  , 

*•  a  spirit  shop,  cellar,  vault,  or  other  similar  place,  suffer  drinking  or    Feb.  1 7. 
'  tippling.  '"*^' 

. — Suspension. 

'  tors-fiscal,  or  at  the  instance  of  persons  duly  authorized  to  act  for 
^  ibem,  in  which  latter  case  such  proceedings,  though  subscribed  by 
'  any  such  persona,  shall  be  commenced  and  conducted  throughout  in 
'  name  of  the  said  Procurators-fiscal  respectively ;  and  (with  the  ex- 
"  ception  of  complaints  against  Chain-droppers,  Thimblers,  loaded  Dice- 
'  players,  and  offenders  of  that  description)  such  complaint,  in  all 

*  cases  of  theft,  or  of  reset  of  theft,  or  of  falsehood,  fraud,  and  wilful 
^  imposition,  or  of  breach  of  trust  and  embezzlement,  and  the  convio- 
'  tion  following  thereon  ahall  bear  that  the  sum  of  money  or  the  value 
'  of  the  article  stolen,  resetted,  obtained  by  falsehood,  fraud,  and  wilful 
'  imposition,  or  embezzled,  does  not  exceed  ten  pounds;  and  it  shall 

*  not  be  competent  thereafter  to  the  person  accused,  (except  where  an 
^  offer  shall  be  made  at  the  time,)  to  prove  that  the  money  or  article 
'  stolen,  resetted,  obtained,  or  embezzled  exceeded  in  value  the  sum 
'  of  ten  pounds ;  and  the  whole  other  procedure  in  the  said  Court  shall 
'  be  conducted  summarily  viva  voce^  and  without  written  pleadings ; 
^  and  no  other  record  shall  be  kept  of  the  proceedings  of  the  said 
'  Court  except  the  complaint  and  the  judgment  pronounced  thereon ; 
'  and  it  shall  not  be  competent  to  any  party  who  shall  appear  at  the 
'  bar  of  the  said  Police  Court  to  answer  to  any  complaint,  to  plead 
'  want  of  due  citation  or  informality  in  the  warrant  or  execution.' 
({  86),  '  That  if  it  shall  appear  either  in  the  preliminary  investigation 
'  of  the  charges  against  any  person  accused  of  having  committed  any 
'  crime,  delinquency,  or  offence  within  the  limits  of  this  Act,  or 
'  daring  \Aa  trial  in  the  said  Police  Court,  that  such  person  has  been 
'  gQilty  of,  or  is  charged  with  any  of  the  crimes  denominated  the  pleas 

*  of  the  Crown  ;  {videlicet^)  murder,  robbery,  rape,  and  wilful  fire- 
'  raising,  or  with  the  crimes  of  stouthrief,  or  of  theft  by  housebreaking, 
'  or  of  housebreaking  with  intent  to  steal,  or  of  simple  theft  to  an 
'  amount  exceeding  ten  pounds,  or  of  theft  by  opening  lockfast  places, 
'  or  of  theft  aggravated  by  being  habit  and  repute  a  common  thief,  or  by 
'  having  been  twice  previously  convicted  of  theft,  or  of  reset  of  theft  to 
'  an  amount  exceeding  ten  pounds,  or  of  reset  of  theft  aggravated  by 

*  having  been  twice  previously  convicted  of  that  crime,  or  of  falsehood, 
'  fraud,  and  wilful  imposition  to  an  amount  exceeding  ten  pounds,  or 
'  of  falsehood,  fraud,  and  wilful  imposition,  aggravated  by  having  been 
'  twice  previously  convicted  of  that  crime,  or  of  breach  of  trust  and 
'  embezzlement  to  an  amount  exceeding  ton  pounds,  or  of  breach  of 

*  trust  and  embezzlement,  aggravated  by  having  been  twice  previously 
'  convicted  of  that  crime,  or  of  assault  to  the  <lauger  of  life,  or  of 
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No.  21.         '  And  the  said  aocnsed  has  been  preyiously  convicted  of  the  above 
^\r^^°^  ^'  ^  ^^*®°^^  conform  to  sentence  of  this  Court,  dated  the  22d  day  of 

'''^^'    *  December  1848, 
I^^Coart.     <  j^  jg^  therefore,  craved  that  warrant  be  granted  for  summontog 
1849.      ^  the  said  accused  to  answer  to  this  complaint,  and  for  citing  witnesses 

SuspensioD.    — ' — - — • — — 

^  asault  whereby  any  limb  has  been  fractured,  or  of  assault  with  any 

*  knife  or  other  lethal  instrument,  where  effusion  of  blood  has  followed, 
^  or  of  assault  aggravated  by  two  previous  convictions  for  that  crime, 
*'  or  of  assault  with  intent  to  ravish,  or  of  attempt  at  wilful  fire-raisiog, 

*  or  of  culpable  homicide,  or  of  forgery,  or  of  uttering  forged  bank  or 

*  bankers'  notes,  it  shall  not  be  competent  for  the  Procurator-fiscal,  or 
*'  those  acting  under  or  for  him,  to  insist  in  a  prosecution  against  such 

*  person  in  the  said  Police  Court,  but  the  Judge  shall  commit  the  per- 

*  son  accused  to  the  Prison  of  Edinburgh  for  examination ;  and  the 
^  Procurator-fisoal  shall  forthwith  give  notice  of  such  commitment  to 
*•  the  Procurator-fiscal  of  the  county  of  Edinburgh,  or,  in  the  event  of 

*  the  offence  charged  having  been  committed  within  the  city  of  Ediu- 
^  burgh,  or  liberties  of  the  same,  to  the  Procurator^fiscal  of  the  said 
*•  city,  in  order  that  such  person  may  be  proceeded  against  conformably 

*  to  law:  Provided  always,  that  the  aforesaid  provision  shall  not 
'  apply  to  chain-droppers,  thimblers,  loaded  dice-players,  and  offenders 

*  of  that  description,  whom  the  Judge  is  hereby  specially  empowered 
'  to  try  and  sentence,  whatever  may  be  the  amount  of  the  sum 
'  specified  in  the  charge  against  them,  or  however  often  they  may 

*  have  been  previously  convicted.'  (§  107), '  That  no  order,  judgment, 

*  record  of  conviction,  or  other  proceeding  whatsoever,  concerning  any 
^  prosecution  instituted  in  the  said  Police  Court,  by  virtue  of  this  Art, 

*  shall  be  quashed  or  vacated  for  any  misnomer  or  informality ;  and 

*  all  judgments  and  sentences  pronounced  by  the  Judge  ahall  be  final 
'  and  conclusive,  and  not  subject  to  suspension,  or  advocation,  or  ap- 

*  peal,  or  any  other  form  of  review,  or  stay  of  execution,  unless  on  the 
^  ground  of  corruption,  malice,  or  oppression  on  the  part  of  the  Judge, 

*  or  of  such  deviations  in  point  of  form  from  the  statutory  enactments 

*  as  the  Court  of  Review  shall  think  took  place  wilfully,  or  of  incom- 
^  potency,  including  defect  of  jurisdiction  of  the  Judge,  and  which 
«  suspension,  or  advocation,  or  appeal,  or  review,  or  stay  of  execution, 
<  must  be  presented  to  the  High  Court  of  Justiciary  within  fourteen 
^  days  after  the  date  of  the  sentence  complained  of.'  (§  135),  ^  That 
^  if  any  person  who  is  licensed  to  sell  ale,  beer,  or  exciseable  liquors, 
^  shall,  within  any  shop,  house,  oflice,  or  other  premises  occupied  by 

*  him  suffer  riotous  or  disorderly  conduct ;  or  shall  harbour  thieves, 
^  prostitutes,  or  disorderly  persons,  or  shall  suffer  men  or  women  of 
^  notoriously  bad  fame,  or  dissolute  boys  or  girls,  to  meet  or  assemble 
'  therein ;  or  shall  permit  or  suffer  any  unlawful  games  therein,  where- 

*  by  the  lieges  may  be  cozened  and  cheated ;  or  shall,  within  the  shop 
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'  Ibr  bolh  parties;  and  thai  the  said  aeeased  he  thereaibtr  panuhed     No.^r. 

*  according  to  law,  or  that  such  other  judgment  he  given  as  the  oase  ^JjJ^** 

*  may  require. 


*  According  to  Justice,'  ^PlL^ 

(Signed)         *  B.  J.  Moxet,  Sup&nnUndiHU'      ms. ' 
'  Edinburgh^  15/A  January  1849/  Snspeiuion. 

house,  office,  or  other  premises  occupied  hy  him,  suffer  any  drinking 
or  tippling  at  any  hour  earlier  than  one  o'clock  in  the  afternoon  or 
during  the  hours  of  divine  service  on  Sahhath  days,  or  on  other  days 
set  apart  for  public  worship  by  lawful  authority,  (except  in  inns  and 
hoteb  licensed,  and  at  railway  refreshment  rooms  licensed  and  open 
for  the  accommodation  of  passengers  only,)  such  person,  on  being  con- 
Yicted  of  any  of  the  above  offences,  shall  be  liable  te  a  penalty  not 
exceeding  five  pounds;  and  the  Judge  may  further  ordain  audi  per- 
son to  find  security  for  good  behaviour  for  such  length  of  time,  not 
exceeding  twelve  months,  and  to  such  extent,  not  being  less  than  ten 
pounds,  and  not  exceeding  fifty  peunds,  as  he  shall  see  meet ;  and  in 
the  event  of  such  caution  not  being  found  within  a  reasonable  time^ 
to  be  specified  in  the  order,  it  shall  be  lawful  to  the  Judge  to  deprive 
such  person  of  his  licence ;  and  if  any  such  person  shall  be  convicted 
more  than  once  of  any  of  the  said  offences,  the  Judge  shall  in  like 
manner,  either  award  the  said  fine,  and  order  renewed  security,  or 
deprive  such  person  of  his  licence,  as  he  may  judge  proper :  saving 
and  reserving  the  rights  of  all  persons  to  enforce  the  due  observance, 
and  to  prevent  the  profanation  of  the  Sabbath  day,  otherwise,  ac- 
cording to  the  laws  and  practice  of  Scotland.'  (§  136),  ^  That  if  any 
person  licensed  as  aforesaid  shall  suffer  drinking  or  tippling  within 
the  premises  occupied  by  him,  or  sell  ale,  beer,  or  exciseable  liquors 
on  any  day  after  eleven  o'clock  at  night,  or  before  six  o'clock  in  the 
morning,  or  on  Sabbath  days  or  on  any  other  day  set  apart  for 
public  worship  by  lawful  authority,  at  any  hour  earlier  than  one 
o'clock  in  the  afternoon,  or  during  the  hours  of  divine  service,  in  the 
case  of  a  spirit  shop,  cellar,  vault,  or  other  similar  place,  such  person, 
on  being  convicted  thereof  before  the  Judge,  shall  for  each  offence 
be  liable  to  a  penalty  not  exceeding  five  pounds,  and  may  besides, 
in  the  case  of  a  second  or  other  subsequent  conviction,  be  deprived 
of  his  licence:  Provided  always,  that  nothing  contained  in  this 
enactment  shall  apply  to  railway  refreshment-rooms  licensed  and 
open  for  the  accommodation  of  passengers  only.'  (§  137),  *  That  if 
any  person  licensed  as  aforesaid  shall  supply  any  sort  of  exciseable 
liquors  to  any  boy  or  girl  apparently  under  fourteen  years  of  age,  to 
be  consumed  by  such  boy  or  girl  within  his  shop  or  cellar,  or  any 
other  premises  occupied  by  Lim,  such  person  shall  be  liable,  on  being 
convicted  of  a  first  offence,  to  a  penalty  not  exceeding  twenty 
shillings ;  upon  conviction  of  a  second  offence,  to  a  penalty  not  ex- 
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Gnhi^'«       ^^  advising  this  complaint  the  presiding  Magistrate 
Moxey.    pronounccd  the  following  sentence : — 

Hish  Court: 
Feb.  17.        «  Edinburgh^  \\^th  January  1849. — ^The  Judge  finds  this  complaint 

'  *  proved  against  the  accused  by  evidence  adduced,  and  finds  said  ac- 

Sospennon.  t  cnsed  guilty  accordingly  ;  therefore  fines  and  amerciates  said  accused 

'  in  the  sum  of  £5  sterling,  payable  to  the  Clerk  of  Court ;  sentences 

^  and  adjudges  said  accused  to  be  incarcerated  in  the  prison  of  Edin- 

'  burgh,  therein  to  be  detained  until  said  fine  be  paid,  but  not  exceed- 

'  ing  twenty  days  from  this  date ;  and  grants  warrant  to  ofiicers  of 

^  Police  to  incarcerate  the  said  accused  in  said  prison,  therein  to  bo 

'  detained  accordingly.' 

(Signed)  '  J.  H.  Stott/ 

Graham  suspended,  and,  along  with  the  note  of  sus- 
pension, produced,  as  an  appendix,  the  grounds  of  deci- 
sion as  read  from  the  bench  at  the  time  of  pronouncing 
sentence,  which  are  here  printed,  as  fully  explaining  the 
case. 

'  The  accused  in  this  cose  is  charged  with  having,  in  contraveu- 
^  tion  of  the  Edinburgh  Police  Act,  1848,  upon  the  1 3th  January  cur- 

*•  ceeding  forty  shillings;  and  upon  conviction  of  a  third  ur  other  sab- 
^  sequent  ofience,  to  a  penalty  not  exceeding  five  pounds,  besides  de- 

*  privation  of  his  licence.'  (§  138),  '  That  if  any  person  licensed  as 
^  aforesaid  shall,  within  the  premises  occupied  by  him,  knowingly 
'  harbour,  entertain,  or  suffer  to  remain  therein,  any  ofiicer,  constable, 
*•  or  other  person  belonging  to  the  said  police  force  during  any  part  of 
*'  the  time  appointed  for  his  being  on  duty  (unless  such  officer,  coa- 
*'  stable,  or  other  person  shall  be  there  for  the  purpose  of  quelling  dia- 
^  turbance,  or  otherwise  in  the  discharge  of  his  duty,)  or  if  any  persou 
'  shall  supply  any  such  officer,  constable,  or  other  person  with  liqnor 
^  when  upon  his  station,  or  in  any  shop,  cellar,  house,  or  other  place, 
^  during  his  time  of  duty,  such  person  so  offending  shall  for  each  sach 
^  offence  be  liable  to  a  penalty  not  exceeding  five  pounds.'  (§  162), 
*•  Whereas  encouragement  is  given  to  dissolute  persons  to  remain  Id 
'  and  loiter  about  the  streets  at  late  and  unseasonable  hours,  by 

*  keepers  of  shops,  in  which  dressed  provisions  are  sold,  keeping  or 

*  having  the  same  open  at  late  hours  in  the  night,  and  early  hours  ia 
*•  the  morning;  be  it  enacted.  That  no  keeper  of  any  such  shop  shall 
^  open,  or  have  open,  his  shop  at  an  earlier  hour  than  five  o'clock  in 
'  the  morning,  or  a  later  hour  than  twelve  o'clock  at  night,  and  if  any 
*•  person  shall  offend  herein,  lie  shall,  upon  conviction  before  the  Jodge, 
'  for  every  such  offence  be  liable  to  a  penalty  not  exceeding  forty 
^  shillings.' 
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^  rest,  after  the  hour  of  eleven  at  uight,  within  the  premises  occupied     No.  21. 

*  bj  faiin,  situated  in  High  Street,  the  same  as  then  used  and  occupied  ®™*"*'°  *• 

*  bj  him,  being  a  spirit  shop,  cellar,  vault,  or  other  similar  place,  snf — ^ — 

*  fered  drinking  or  tippling.     He  is  farther  charged  with  the  aggra-    ^^^^  ^ 

*  ration  of  a  previous  conviction  for  the  same  offence.  1849. 

*•  It  has  been  proved,  that  the  house  for  which  Graham  obtained  his  Sospension. 
'  license  is  the  third  flat  from  the  ground,  consists  of  six  apartments, 

*  and  contains  three  beds,  two  of  which  are  occupied  by  the  tenant 
'  and  his  family,  the  third  being  kept  for  the  use  of  any  person  who 
'  may  apply,  such  as  commercial  men,  who  sometimes  frequent  the 
'  house.     In  addition  to  the  third  (the  licensed)  flat,  Mr  Graham  oc> 

*  cupies  a  lower  storey,  which,  though  belonging  to  a  different  pro- 
'  prietor,  communicates  with  the  former  by  a  door  connecting  the 
'  two,  and  contains  two  apartments, — ^namely,  a  double-bedded  room 
'  and  a  siuifle  one,  with  a  laundry,  all  passing  through  each  other, 
'  which  are  used  by  visitors.  On  Saturday  last,  there  were  seven  ty- 
^  four  persons  in  the  licensed  house,  engaged  in  drinking  or  tippling, 
'  after  the  hour  of  eleven  at  night,  of  whom  three  were  in  the  act  of 
'  being  supplied  with  viands,  the  remaining  seventy-one  being  en- 

*  gaged  in  drinking  or  tippling  only.  They  were  distributed  through 
*■  the  house,  there  being  thirty-one  in  one  apartment,  twenty-Jive  in 
'  another,  seven  in  a  third,  ei^kt  in  a  fourth,  and  the  three  engaged  in 
*•  eating,  were  appropriately  enough  found  seated  in  the  kitchen. 
'  They  were  proved  to  have  been  a  mixed  company,  and  had  not  met 

*  for  any  common  object,  except  that  in  which  they  were  engaged  for 
*•  the  moment.     The  aggravation  of  the  offence  charged  was  admitted. 

*  On  the  part  of  the  accused,  it  has  been  proved  that  the  house 
'  bears  the  name  of  '  Graham's  Anchor  Hotel,' — a  name,  however, 
^  which  is  only  of  recent  origin — that  it  is  respectably  conducted  on 
'  the  same  principle  as  an  ordinary  tavern  or  hotel — that  dinners  and 

*  suppers  are  occasionally  supplied,  and  that  on  the  day  in  question, 
'  a  party  of  individuals,  consisting  of  from  sixteen  to  eighteen,  whom 
'  the  witness  adduced  designated  as  a  supper-party,  had  assembled  in 
'  the  house  about  half-past  five,  and  left  about  half-past  eight ;  al- 

*  though  a  few  might  have  beeu  there  and  mingled  with  those  who 

*  were  found  after  eleven. 

^  It  was  contended  on  the  part  of  Mr  Graham,  that  his  house  being 
'  neither  '  a  spirit  shop,  cellar,  vault,  or  any  other  similar  place,'  is 
'  excluded  from  the  operation  of  the  statute,  and  that  the  Magistrates 
'  had  no  right  of  jurisdiction. 

^  The  duty  huposed  on  tlie  Magistrates,  is  to  carry  into  effect  the 
'  ubjects  intended  by  the  Legislature,  as  these  are  expressed  in  the 

*  statnte.  Now,  the  object  expressed  and  intended  by  the  136th 
'  chiuse  of  the  Act,  is  to  prevent  tippling  or  drinking  and  the  sale  of 
'  exciseable  liquors  in  licensed  houses  after  the  hour  of  eleven  at  night 

*  on  week  days,  and  earlier  than  one  o'clock  on  Sabbath-days,  &c. 
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No.  21.     *  The  clause  at  its  outset  is  quite  general  in  its  terms  as  to  the  places 
^Sf***™'  '  where  the  offence  may  be  committed,  to  which  its  provisions  are 

-: —  '  intended  to  apply,  the  words  being  '  within  the  premises  occupied 

^ebw  17.   ^^  ^7  ^^^ '»'  ^^^^Ji  ^^0  party  licensed.     So  general  are  its  terms, 
1849.      <  that,  in  order  to  take  from  beyond  its  operation  railway  refreehmeut 
rooms,  a  special  clause  of  exemption  is  inserted,  shewing  the  gene- 
ral application  of  the  clause,  even  to  premises  like  these,  had  they 
not  been  specially  selected  for  exemption. 

'  But  it  is  contended,  that  the  general  terms  of  the  clause  are  quali- 
fied by  the  words,  *  spirit  shop,  cellar,  vault,  or  other  similar  place,' 
which  occur  in  a  subsequent  part  of  the  enactment.  It  is  aigued, 
that  these  words  must  be  construed  literally,  and  that  no  house  whose 
general  description  does  not  fall  within  the  category  enumerated, 
can  be  held  subject  to  the  provisions  of  the  statute. 
*  It  appears  to  the  Magistrates,  that  a  house  or  other  premises  are 
to  be  kuown  and  described  by  what  is  done  within  their  precincts. 
The  meaning  of  the  word  shop  is,  '  a  place  where  anything  is  sold,' 
and  a  spirit  shop  is  a  place  where  spirits  are  sold.  If  the  keeper  of 
a  licensed  house,  used  in  general,  wholly  or  partially  for  any  pur- 
pose, say  for  holding  public  meetings,  shall,  on  any  particular  oc- 
casion, devote  it  to  the  sale  of  exciseable  liquors,  and  suffer  laige 
numbers  to  assemble  and  engage  in  drinking,  he  brings  himself 
within  the  provisions  of  the  statute,  and  will  not  be  excluded  by 
the  fact  that  generally  his  premises  are  not  used  for  the  purpose  of 
tippling  or  drinking.  By  such  an  act,  the  keeper  of  the  house 
changes  its  character,  converts  it  into  a  spirit  shop  for  the  time,  aud 
brings  himself  within  the  provisions  of  the  statute.  The  same  re- 
mark applies  to  a  house  used  generally  as  a  lodging-house,  a  tavern, 
or  a  hotel,  the  general  character  of  which  may  be  changed  by  adapt- 
ing it  to  a  special  purpose,  differing  from  that  to  which  it  is  gene- 
rally applied. 

'  A  case  of  this  nature  has  already  occurred.     A  house  said  to  be 

used  for  the  accommodation  of  travellers,  and  consisting  of  seven 

apartments,  was  found  one  evening  after  eleven  o'clock  to  contain 

seventy-five  persons,  who  were  engaged  in  drinking  and  tippling. 

Six  out  of  the  seven  rooms  were  fitted  up  with  beds,  and  were 

occasionally  occupied  by  visitors  at  the  house,  where  commercial 

travellers  were  in  the  habit  of  residing  when  in  town.     Of  the 

seventy- five  individuals,  three  slept  in  the  house  that  evening,  the 

'  remaining  seventy-two  having  been  there  for  the  purpose  of  drink- 

'  ing,  in  which  they  were  proved  to  have  been  engaged.     In  that  oise 

'  the  presiding  Magistrate,  acting  on  the  principle  already  mentioned, 

'  found  that  the  house  having  been  used  as  a  spirit  shop  for  the  time, 

came  under  the  provisions  of  the  statute,  and  decided  accordingly. 

'  In  the  case  above  referred  to,  the  circumstances  were  rather  uiure 

'  favourable  to  the  accused  than  those  which  have  been  proved  in  the 
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^  present  case.     Here  the  avernieDt  that  the  house  is  properly  de-  No.  21. 

*  signated  as  a  hotel,  iu  conformity  with  its  recently  assumed  name,  JjJ?^  *' 

*  has  not  been  proved.     But  even  although  such  proof  had  been  , — 

*  adduced,  it  would  not  have  affected  the  principle  on  which  the  deci-  ]^b.  17. 
'  sion  proceeded,  and  which  it  appears  to  the  Magistrates  applies  also      ^Q^^* 

'  to  the  present  case.     It  cannot  be  pretended  that  on  the  evening  of  SoBpensioo. 
'  Saturday  the  13th,  the  parties  found  in  Mr  Graham's  house  used  it 

*  as  a  hotel.     They  used  it  as  a  spirit  shop  for  the  purpose  of  tippling 

*  or  drinking  the  exciseable  liquors  which  he  supplied,  and  in  doing 

*  which  it  appears  to  the  Magistrates  he  nsed  his  premises  as  a  spirit 
'  shop  in  the  sense  intended  by  the  statute,  and  for  purposes  which  the 

*  statute  was  passed  in  order  to  prevent. 

^  Although  much  weight  cannot  be  attached  to  the  words  ^  or 
"  other  similar  place,'  following  the  descriptive  portion  of  the  clause 
'  in  the  statute,  still  they  cannot  surely  be  held  to  have  no  meaning 

*  at  all.  If  the  word  spirit  shop  be  a  local  phrase,  importing  a  place 
'  entering  from   the  street  (which  baa  been  contended  for),  these 

*  general  words  may  fairly  be  construed  as  conferring  a  latitude  of  in- 
^  terpretation  which  otherwise  the  Magistrates  would  not  have  poa- 

*  sessed.  According-  to  the  view  contended  for,  the  prohibition  is  in- 
^  tended  to  be  limited  to  tippling  or  drinking  within  places  on  a  level 
'  with  the  street,  in  cellars  and  iu  vaults.  But  it  cannot  be  supposed 
'  to  have  been  the  intention  of  the  Legislature  to  prevent  the  sale  of 

*  exciiseable  liquors  in  the  lower  stories,  and  admit  the  same  act  to  be 
'  carried  on  without  interruption  in  the  attics  of  the  same  tenement. 

*  Such  a  doctrine  leads  to  a  manifest  absurdity,  and  is  therefore  nn- 

*  tenable.' 

Pleadedfor  the  Suspender — ^This  suspension  was  brought 
OD  the  ground  that  the  Judge  in  the  Inferior  Court  had 
exceeded  the  jurisdiction,  given  him  by  the  statute.  It 
was  not  denied  that  the  premises  were  in  truth  an  hotel. 
It  was  only  said  that  the  use  of  the  premises  on  a  parti- 
cular occasion,  made  it  a  spirit  shop.  The  first  question 
was,  whether  the  Court  had  jurisdiction  to  review  under 
the  statute.  The  107th  section,  which  precluded  review, 
except  in  certain  cases,  left  it  open  to  the  Court  to  en- 
quire whether  the  particular  case  brought  before  them 
fell  within  the  exceptions  or  not.  Thus,  for  instance,  it 
might  be  enquired,  whether  the  premises,  in  respect  of 
which  the  complaint  was  presented,  were  within  the  limits 
of  the  police  bounds.  Again,  it  might  be  enquired 
under  the  86th  section,  whether  the  magistrates  had 
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No.  21.    convicted  in  respect  of  any  offence  which  was  therein 

Moxey.    Specially  excluded  from  his  jurisdiction.     This  was  pre- 

Hi^oimi.  cisely  analagous  to  the  present  case.     It  was  not  sought 

1849. '   to  have  a  review  on  the  merits,  as  to  whether  tippling 

Suspension,  took  placc  after  eleven  o'clock  at  night  or  not,  but  only 

whether  the  premises  were  in  iact  a  *  spirit  shop,  vault, 

*  or  cellar,  or  other  similar  place.'  The  135th  section 
dealt  with  all  houses  licensed  in  the  same  terms,  except 
in  so  far  that  in  licensed  inns  and  hotels,  and  railway  re- 
freshment rooms,  no  limitation  was  imposed  in  respect  of 
Sabbath  days.     The  186th  section  commenced,  *  If  any 

*  person  licensed  as  aforesaid'  (and  under  the  licensing 
act,  hotels,  taverns,  and  spirit  shops,  had  precisely  the 
same  license,)  and  could  not  be  construed,  so  as  to  be  in 
opposition  to  the  preceding  section,  to  which  it  referred. 
Yet  this  must  be,  if  hotels  which  were  excluded  from 
the  135th  section,  were  to  be  held  as  included  in  the 
136th,  inasmuch  as  that  would  lead  to  inconsistent  pro- 
visions in  respect  of  the  Sabbath, 

This  went  farther  than  the  mere  question  of  construc- 
tion of  a  particular  section,  as  it  shewed  that  drinking 
alone  could  not  make  any  premises  a  spirit  shop: 
otherwise,  the  supplying  a  bottle  of  Mine,  without  food, 
on  Sabbath  morning,  would  make  the  best  hotel  in 
Edinburgh  liable  to  the  penalties  of  the  act,  notwith- 
standing the  express  exception  in  the  135th  section. 
The  first  question  for  the  Judge  to  have  determined 
was,  whether  the  premises  were  of  such  a  character  that 
he  had  jurisdiction  to  enquire  to  what  use  they  were  ap- 
propriated, and  unless  he  had  such  jurisdiction,  the  sen- 
tence was  a  nullity,  and  ought  to  be  set  aside. 

Pleaded  for  the  Respondent — ^This  suspension  was  in- 
competent. Section  107  of  the  act  excluded  all  review, 
except  for  certain  specified  causes,  none  of  which  were 
alleged  here.  The  alleged  want  of  jurisdiction  was  a  fal- 
lacy. It  was  of  the  essence  of  the  offence  whether  the 
suspender  contravened  the  act,  by  the  use  to  which  lie 
appropriated  his  house.     All  that  was  said  on  the  other 
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side,  merely  amounted  to  a  denial  of  the  oiTence.     It  was    No.  21. 
admitted,  that  if  the  complaint  had  shewn  a  want  of  juris-    Moxey. ' 
diction  ex  facie ,,  then  there  would  have  been  a  power  to  High  Court, 
review.    But  that  was  not  shewn  here.     The  charge  was     1849. ' 
before  the  proper  judge,  and  he  affirmed  it.    Had  he  been  snepensiou. 
of  opinion  that  the  premises  were  not  a  spirit  shop,  ought 
he  to  have  dismi^ed  the  case  as  incompetent,  or  to  have 
said  not  guilty  ?  clearly  the  latter.     Yet,  if  he  had  juris- 
diction to  say  not  guilty,  he  had  also  power  to  say  guilty 
if  he  found  the  offence  proved.     This  shewed  that  the 
locus  was  part  of  the  ofTeuce,  and  not  a  question  of  juris- 
diction, as  argued  on  the  other  side.     The  use  to  which 
the  premises  were  appropriated  determined  their  cha- 
racter, and  that  was  for  the  Judge  to  determine. 

The  Lord  Justice-Clerk. — Do  you  say  that  an  hotel- 
keeper  would  be  liable  under  this  section,  if  he  supplied 
a  pint  of  wine  to  a  casual  visitor  in  his  coffee-room  after 
eleven  at  night  ? 

That  would  be  for  the  Judge  to  determine,  and  his 
judgment  was  made  final  by  the  statute. 

The  Lord  Justice  Clerk. — ^The  question  is  one  of 
great  importance,  and  the  duty  which  the  Court  has  to 
discharge  is,  in  my  opinion,  to  ascertain  whether  the 
Police  Magistrate  has  exceeded  the  jurisdiction  given 
him  by  the  statute.  This,  in  my  view,  is  not  a  review 
on  the  merits — it  is  not  an  enquiry  into  the  propriety  of 
the  sentence,  or  the  sufficiency  of  the  evidence  on  which 
it  proceeded,  but  whether  the  magistrate  had  power  to 
enter  on  the  enquiry.  The  distinction  is  clearly  marked 
in  the  84th  section,  in  regard  to  the  value  of  articles 
stolen.  By  that  section,  if  the  person  accused  offers  at 
the  time  to  prove  that  the  value  of  the  articles  which 
form  the  subject  of  the  charge  exceed  £10,  he  is  entitled 
to  enter  upon  the  proof,  and  so  oust  the  magistrate's 
jurisdiction.  But  suppose  the  magistrate  to  determine 
erroneously  that  the  value  did  not  exceed  £10,  could  he 
thereby  give  himself  jurisdiction,  and  exclude  review  on 
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No.  21.    this  matter.     Yet  all  the  difBculties  which  have  been 

Grabam  t, 

Moxey.    suggcstedy  as  to  no  record  and  iinaiitj  of  judgment  in 
Hi^h  Court,  the  present  case  would  exist  in  the  case  supposed. 

1849.'  I  do  not  think  those  diflSculties  insurmountable  either 
SuspensioD.  on  principle  or  authority.  The  inherent  jurisdiction  of 
this  Court,  to  confine  inferior  courts  within  their  func- 
tions— a  jurisdiction  which  is  not  disputed,  must  be  ca- 
pable of  explication.  Accordingly,  in  several  decided 
cases  where  similar  difficulties  have  existed,  the  Court 
have  sustained  the  competency  of  a  suspension,  and  di- 
rected enquiry  into  the  facts.  Thus,  in  the  case  of 
Robertson,  High  Court,  Dec.  24.  1842,  (Broun,  vol.  i. 
p.  468),  we  held  it  competent  to  make  enquiry,  and 
made  a  special  remit  for  the  purpose  of  ascertaining  the 
facts.  In  the  case  oi Anderson,  High  Court,  Feb.  15. 1836, 
(Swinton,  vol.  i.  p.  35),  the  Court  held  the  whole  pro- 
ceedings incompetent  under  the  £10  clause  in  the  former 
Police  Act.  Again,  in  the  case  of  Bowie,  High  Court, 
Jan.  25.  1845,  (Broun,  vol.  ii.  p.  377),  we  directed  an 
enquiry  as  to  whether  the  locus  was  within  the  limits  of 
the  burgh.  And  in  the  case  of  Lockie,  the  other  day 
(ante,  p.  161),  I  was  prepared,  had  it  been  necessary,  to 
have  remitted  to  the  magistrates  to  pronounce  a  special 
interlocutor  finding  the  facts.  There  is  then  no  doubt 
that  the  Court  can  ascertain  all  matter  of  fact  which 
goes  to  the  jurisdiction  of  the  inferior  tribunal. 

But  the  86th  section  of  the  present  act  makes  the 
matter  plain,  in  my  apprehension.  It  is  thereby  enacted, 
that  in  certain  cases  the  police  magistrate  shall  have  no 
jurisdiction.  Is  it  conceivable  that,  if  the  magistrate 
disregarded  this  enactment,  and  proceeded  to  convict 
in  one  of  the  excepted  cases,  the  party  could  not  sus- 
pend on  a  relevant  allegation  ?  or  would  it  be  any  an- 
swer to  say  that  the  complaint  and  conviction  are  all 
that  we  could  look  at,  in  order  to  determine  the  case  ? 
Clearly  not.  This  makes  it  clear  to  me,  that  ascertain- 
ment of  the  fact  is  our  duty,  if  the  iact  is  disputed,  and 
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that  suspension  is  competent  if,  upon  admitted  facts,  we  ^^•^^• 
see  that  the  magistrate  has  committed  an  error  in  law,  Moxey. 
and  exceeded  his  functions.  High  Court. 

Feb    1 7 

Premising  this,  how  stands  this  case  ?  The  135th  sec-  i849. 
tioQ  is  general,  and  compehends  all  houses.  It  uses  the  Suspenaion. 
ivords  *  other  premises.'  There  was  plainly  no  reason 
wbj  the  jurisdiction  in  the  case  of  riotous  and  disorderly 
persons  should  be  limited.  Inns  and  hotels  are,  however, 
specially  excepted,  in  so  fitr  as  the  clause  is  directed 
against  tippling  on  Sundays  and  Fast-days.  I  think  the 
broad  import  of  the  word  exciseable  liquors,  must  be  no- 
ticed in  both  the  135th  and  136th.  This  plainly  com- 
prehends more  than  spirits.  Then,  when  the  place  is  de- 
scribed in  the  136th,  to  which  the  prohibition  is  intended 
to  apply,  it  is  said  to  be  '  in  the  case  of  a  spirit  slKyp^^  &c. 
a  word  not  before  used.  This  means,  therefore,  in  the 
case  of  premises  of  a  special  character,  and  the  words 
must  receive  a  broad,  popular,  and  intelligible  interpre- 
tation. Again,  observe  the  effect  of  the  construction 
contended  for,  that  the  use  to  which  the  premises  are 
applied,  is  to  determine  whether  they  are  to  be  consider- 
ed as  a  spirit  shop.  The  words  as  to  the  period  of  divine 
service  are  the  same  in  both  the  135th  and  136th,  and 
hotels  are  specially  exempted  in  the  former.  But,  if  use 
is  to  determine,  then  the  exemption  is  virtually  repealed 
under  the  136th. 

We  are  told  that  the  decision  of  the  judge  is  final  as 
to  the  use  on  that  night.  If  that  is  so,  then  every  place 
may,  at  the  discretion  of  a  police  magistrate,  be  put  in 
this  category.  I  cannot  take  this,  and  do  not  think  this 
was  ever  intended.  The  137th  and  138th  sections  are 
general  where  a  general  evil  is  sought  to  be  prevented, 
thus  broadly  drawing  a  distinction  which  has  been  over- 
looked in  the  present  case.  Nor  can  I  think  the  162d 
section  is  intended  to  apply  to  coffee-rooms  at  an  inn, 
yet  this  would  follow  if  the  argument  of  use  was  sound. 

There  is  another  ground  on  which  I  think  this  suspen- 
sion competent,  viz.,  that  there  is  here  a  plain  deviation 
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No.  21.    from  the  accustomed  form  in  the  complaiut.     It  charts 
Moxey     that  the  accused  did,  within  his  premises,  *  the  same  as 

High  Court. '  t/ien  tised  and  occupied  by  him,  being  a  spirit  shop,*  &c. 
1849. '    ^^^^  Ally  oi^6  doubt  that  this  is  a  deviation  in  form,  and 

SuBpe^Mon.  for  a  wilful  purpose,  to  give  jurisdiction,  and  exclude 
review.  I  am  of  opinion  that  the  device  is  ineffectual, 
and  that  we  can  competently  ascertain  the  facts  other- 
wise, although  I  am  also  of  opinion  that  the  complaint 
is  invalid. 

Lord  Mackenzie. — I  think  we  have  no  jurisdiction  to 
entertain  this  suspension.  It  is  not  alleged  that  there 
was  any  corruption  on  the  part  of  the  judge.  It  is  only 
said  that  he  assumed  an  excessive  jurisdiction,  and  this  in 
the  point  for  us  to  consider.  I  agree  that  the  judge  can- 
not give  himself  jurisdiction  by  framing  the  complaint 
and  sentence  so  as  to  be  unexceptionable  ej' facie.  How- 
ever troublesome  it  may  be,  I  think  there  are  cases  in 
which  we  are  empowered,  and  consequently  obliged,  to 
enquire  into  the  facts,  to  see  if  this  has  been  done.  But 
does  this  arise  here  ?  I  think  not.  I  doubt  whether  tbe 
136th  clause  has  any  limitation  as  to  jurisdiction.  It 
seems  to  define  crime,  and  not  to  restrict  jurisdiction  as  to 
place  or  time.  Now,  could  not  the  judge  have  competently 
assoilzied  when  the  case  was  heard  ?  Could  he  not  have 
assoilzied  if  the  time  was  wrong  ?  I  think  he  could,  and 
consequently,  I  think  the  expressions  as  to  time  and  place 
are  definitions  of  the  offence,  and  not  limitations  of  the 
jurisdiction.  If  this  is  so,  then  we  have  no  power  of  re- 
view, as  by  the  act  the  decisions  of  the  judge  are  made 
final.  In  respect  of  the  form  of  the  complaint,  I  do  not 
think  there  is  such  a  deviation  as  entitles  us  to  interfere. 
The  use  to  which  a  party  appropriates  his  premises  seems 
to  me  very  important,  if  not  conclusive,  in  determining 
whether  the  offence  was  committed.  Consequently,  I 
think  that  any  person  whatever,  who  mainly  uses  his 
premises  for  the  purpose  of  supplying  sjiirits,  will  be 
guilty  of  an  offence  under  the  act,  if  he  continue  to  sell 
them  after  11  at  night. 
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Lord  Moncreiff. — I  entirely  concur  with  the  Lord  ^No.20. 
Justice-Clerk.     If  we  refuse  to  enquire  into  the  racts,  I    Moxey. 
think  we  shall  set  a  very  dangerous  precedent.     We  are  High  Court, 
not  called  on  at  present  to  do  more  than  sustain  the  com-     m&. ' 
petency  of  the  suspension.     We  must  judge  of  the  case  suBpension. 
afterwards.     The  question  of  competency  depends  on  the 
statute  and  the  complaint.    This  is  founded  on  the  136th 
section,  and  the  question  is,  Does  this  section  apply  to 
inns  and  hotels,  to  prohibit  drinking  after  11  at  night  ? 
It  seems  to  me  impossible  to  say  it  does ;  inasmuch  as 
that  construction  would  operate  as  a  repeal  of  the  ex- 
emption as  to  the  Sabbath,  which  is  made  in  the  135th. 
It  seems  impossible,  therefore,  to  read  this  as  a  general 
clause,  notwithstanding  the  vague  terms  used  at  the 
commencement.     I  think  that  the  sound  interpretation 
is,  that  the  penalties  are  limited  to  offences  by  keepers 
of  spirit  shops,  and  that  that  term  must  be  understood 
in  its  broad  and  popular  meaning.     It  is  argued  that  this 
is  not  a  question  of  jurisdiction.     To  my  mind  it  is  a 
question  of  jurisdiction,  and  nothing  else.     The  Legisla- 
ture has  said,  that  a  man  who  commits  a  certain  act  in  a 
specified  place,  is  guilty  of  an  offence.     Is  not  the  limi- 
tation of  the  place  a  limitation  of  the  jurisdiction  ?     If, 
then,  the  police  magistrate  exceeded  his  jurisdiction,  by 
proceeding  to  convict,  in  respect  of  excepted  premises,  I 
think  not  only  that  he  thereby  exceeded  his  jurisdiction, 
but  that  it  is  our  duty  to  tell  him  so.     Jurisdiction  is  de- 
pendent upon  a  crinie  having  been  committed.     But  the 
offence  here  charged  is,  in  my  view,  no  crime  cognizable 
by  the  police  magistrates,  except  in  certain  places,  in 
like  manner  as  in  the  86th,  certain  offences  are  excepted 
from  his  adjudication.     Besides,  I  take  it  to  be  clear  that 
the  libel  should  in  all  cases  explicitly  set  forth  a  plain 
violation  of  the  statute.     But  is  that  done  here  ?    Quite 
the  reverse.     There  is  no  description  of  the  premises  as 
they  are.     It  is  only  said  they  were,  on  a  particular  occa- 
sion, used  as  a  spirit  shop.     This  is  not  enough,  in  my 
opinion.     It  seems  to  me  an  intentional  device,  resorted 
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No.  21.    to  in  order  to  give  a  jurisdiction  the  statute  had  not  con- 
Moxey. '  ferred,  and  to  render  the  decision  final.     I  think  it  will 

HighCoort.  be  eminently  dangerous  to  allow  anj  encouragement  to 
1849. '   such  an  attempt,  and  I  am  for  sustaining  this  suspension, 

Saspenaton.  to  the  extent  of  directing  an  enquiiy  into  the  fitcts  of  the 
case.  The  case  of  a  person  occupying  an  hotel,  baving 
systematically  perverted  it  to  the  purpose  of  tippling, 
does  not  arise  here,  and  I  give  no  opinion  thereon. 

Lord  Medwyn. — ^I  concur  generally  with  Lord  Mac- 
kenzie. Review  is  admitted  in  certain  cases  only  under 
the  107th  section.  It  is  alleged  that  the  suspender  com- 
mitted no  offence,  and  that  the  magistrate  exceeded  his 
jurisdiction  in  convicting  him.  There  is  no  doubt  that 
we  may  enquire  into  the  facts  as  respects  the  jurisdic- 
tion. But  here,  to  my  mind,  it  is  a  question  of  crime. 
Use  is  the  important  matter  in  a  case  like  the  present, 
otherwise  the  act  would  be  constantly  evaded.  I  do  not 
think  the  peculiarity  of  the  form  of  complaint  such  a  de^ 
viation  as  was  contemplated  by  the  statute  in  the  107th. 
The  not  citing  of  the  party,  refusal  to  hear  witnesses,  &c., 
seem  to  me  to  be  the  points  of  form  mentioned.  The 
description  of  the  premises  was  no  doubt  introduced  ad- 
visedly, to  meet  the  case,  and  I  am  of  opinion  that  the 
judge,  having  affirmed  the  complaint,  has  thereby  con- 
clusively established  the  &ct,  and  excluded  all  further 
enquiry. 

Lord  Cockburn. — ^I  am  of  opinion  that  this  appeal  is 
incompetent.  And,  under  the  excluding  clause  of  this 
statute,  I  am  of  this  opinion,  even  on  the  assumption  that 
the  magisti-ate  was  wrong,  both  on  the  facts  and  on  the 
law. 

The  act  makes  every  judgment  of  the  Police  Court 
*  final  and  conclusive^''  unless  there  was  intentional  ini- 
quity on  tke  part  of  the  magistrate,  or  a  wilful  violation 
of  form ;  or  incompetency  in  the  original  complaint.  There 
is  no  intentional  iniquity  alleged  here ;  nor  any  original 
incompetency,  except  what  depends  on  an  unwarranted 
adoption  of  the  appellant's  account  of  the  facts.    He 
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says  that,  de  facto,  his  premises  were  not  a  spirit  shop ;    No.  21. 

'1  .1  .      *  ..#.!..  1  ^/  ^  Grahams. 

and,  on  this  assumption  of  his  innocence,  he  argues  that  Moxey. 
the  magistrate  had  no  jurisdiction  over  him.  If  this  Hi^hCourt. 
reasoning  were  sound,  it  is  difficult  to  see  how  finality  i849. ' 
could  ever  be  secured.  It  is  perfectly  plain  (to  my  mind  Suipenai^. 
at  least),  that  whenever  the  disputed  feet  is  of  the  essence 
of  the  crime,  it  would  be  a  mere  mockery  of  such  an  ex- 
cluding clause,  to  pretend  to  defeat  or  evade  it  by  first 
beginning  by  reviewing  the  sentence  on  its  merits,  but 
without  the  evidence ;  and  then,  after  thus  fencying  that 
the  inferior  judge  was  wrong  on  the  fects,  to  infer  legally 
that  he  had  never  had  any  jurisdiction  in  the  matter. 
A  statute  directs  a  magistrate  to  deal  in  a  particular  way 
with  a  man  found  drunk  on  the  street,  and  excludes  all 
review.  I  cannot  conceive  how  this  exclusion  can  be 
set  aside,  by  the  convicted  person  asserting,  and  offering 
to  prove,  that  he  was  not  drunk,  and  that  therefore  the 
magistrate  had  no  jurisdiction.  Whether  the  Judge  of 
Police  was  right  or  wrong  as  to  the  appellant's  premises 
having  been  a  spirit  shop,  I  cannot  say ;  because  this  was 
a  matter  of  proof,  and  the  statute  prohibits  the  evidence 
from  being  preserved.  But  his  being  wrong  as  to  the 
facts  is  certainly  no  ground  of  appeal. 

It  has  been  objected,  that  what  the  statute  condemns 
is,  night  tippling  in  what  actually  are  vaults,  cellars, 
spirit  shops,  or  other  similar  places,  but  that  this  com- 
plaint only  set  forth  the  appellant's  premises  to  be  so, 
an  then  used  by  him.  I  humbly  think  this  frivolous;  the 
complaint  does  assert  that  the  premises  came  within  the 
statutory  description.  No  doubt  it  adds  that  this  was, 
as  then  used ;  but  this  addition,  thou^  it  explains,  does 
not  vitiate  the  charge.  I  should  be  very  sorry  to  see  the 
punctilious  nicety  of  regular  indictments  introduced  into 
police  complaints.  But,  at  any  rate, — ^let  the  complaint 
be  defective^ — still,  the  magistrate,  in  sustaining  it,  only 
erred  in  law,  and  mere  legal  error  will  not  warrant  an  ap- 
peal to  this  court ;  especially  on  a  point  of  form.  It  is 
said  that  this  deviation  from  form  was  wilful ;  but  this  is 
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No.  21.  a  supposition  for  which  there  is  not  a  vestige  of  evidence, 
^Mo™.^'  nor,  so  far  as  I  can  discover,  even  of  moral  probability. 
HiKii Court  Being  of  opinion  that  the  appeal  is  incompetent,  we 
1849. '  have,  properly,  nothing  to  do  with  the  merits.  But  as 
SaspensioD.  it  has  been  maintained  that  these  two  run  into  each 
other,  I  shall  merely  say  that,  in  my  opinion,  it  can 
never  be  determined  what  is  a  spirit  shop,  merely  or 
materially  by  a  consideration  of  its  position  or  structure. 
It  depends  mainly,  if  not  entirely,  upon  the  luie  of  the 
place.  A  building  originally  erected,  and  long  used,  and 
still  in  its  form,  a  mere  church,  if  it  be  employed  as  a 
gin  palace,  is  a  spirit  shop.  And  a  place  which  is  used 
solely  as  a  storehouse,  or  a  school-room,  is  not  a  spirit 
shop,  because  its  sign  as  such,  and  its  counters,  and 
shelves,  and  desks,  and  tills,  all  remain  unchanged.  The 
use  necessary  to  make  any  place  a  spirit  shop  is  always  a 
matter  of  degree,  of  which  it  is  the  magistrate's  duty  to 
judge,  according  to  the  circumstances  of  each  particular 
case.  Now  this  place  was  complained  of,  and,  upofi  evi- 
dencey  was  condemned  as  a  spirit  shop  or  other  similar 
place,  OS  used.  Whether  the  evidence  warranted  this  I, 
who  have  not  the  evidence,  cannot  say,  and  do  not  con- 
jecture. It  was  referred  by  Parliament  to  the  magis- 
trate. It  seems  to  be  supposed  that  this  is  a  dangerous 
power  to  confer  on  a  magistrate.  Parliament  did  not 
think  so ;  and  I  have  no  idea  that  there  would  be  less 
danger,  or  even  practicability,  in  making  such  facts  com- 
petent to  be  reviewed  in  the  Supreme  Courts. 

Lord  Wood. — ^There  is  under  the  statute  no  general, 
but  only  a  special  power  of  review  under  the  107th  section, 
including  deviation  of  form,  and  want  of  jurisdiction. 
Now,  there  is  no  form  or  schedule  of  complaint  given  in 
this  statute.  The  objection,  therefore,  resolves  into  this, 
that  the  complaint  does  not  state  a  statutory  offence.  I 
do  not  think  the  limitation  implied  by  the  use  of  the  phrase 
spirit  shop,  was  intended  to  involve  a  question  of  jurisdic- 
tion, but  to  secure  a  fair  disclosure  of  the  facts.  I  think 
it  is  the  use  which  makes  tlie  offence.    This  involves  the 
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jurisdiction.   The  Judge  must  do  more  than  enquire  into  G»ham*r. 
the  outward  mUrk  or  name  of  the  premises ;  he  must  ascer-    ^^^^^y- 
tain  the  nature  of  the  use  which  is  made  of  them,  and  then  "^Jb^y''*" 
his  decision  is  final.     People  may  call  their  house  what     ^8^^- 
they  choose.    But  if  the  Judge  is  to  enquire  into  use,  his  SoQ)eMioii. 
judgment  is  final.   The  difficulty  of  the  question  will  not 
give  us  the  power  of  review ;  and  although  the  decision  is 
erroneous  we  cannot  alter  it. 

Lord  Justice-General. — I  coincide  with  the  Lord 
Justice-Clerk  and  Lord  Moncreiff  on  both  points.  I 
think  there  was  no  jurisdiction.  I  am  also  struck  with  the 
mode  of  drawing  the  complaint.  If  meant  to  raise  the 
question,  it  ought  to  have  to  set  it  out  in  clear  terms. 
But  I  think  it  clear  from  the  whole  that  the  charge  was 
made  so  as  to  avoid  the  question,  and  this  shews  that 
they  meant  to  hold  that  mere  use  was  enough  It  ap- 
pears to  me  that  whilst  there  is  a  precise  definition  of  an 
offence  in  the  statute,  that  is  distinct  from  the  locus 
delicti ;  first  the  offence,  then  the  place,  and  that  limited 
80  as  to  raise  the  question  of  jurisdiction.  If  not  com- 
mitted within  the  lociis  this  raises  the  question.  Con- 
ceding the  question  as  to  excess  of  territory,  to  my  mind,  . 
decides  this.  There  are  many  cases  in  which  an  allega- 
tion of  no  jurisdiction  has  been  made,  and  an  enquiry  has 
been  directed,  and  I  cannot  disregard  those  authorities. 

I  think  the  words  spij^it  shop  ought  to  be  determined 
in  the  plain  common  sense  meaning  of  the  phrase.  Ex- 
ciseable  liquors  are  sold  in  hotels.  The  magistrate  con- 
victs, and  we  are  told  that  we  cannot  review  because  he 
has  done  so,  and  misapprehended  the  statute.  To  this  I 
entirely  demur.  There  is  no  question  of  a  mask  here. 
When  that  arises  it  will  be  time  enough  to  determine  it ; 
but  we  are  not  to  commit  an  injustice  in  a  case  where 
the  facts  are  ascertained,  from  a  fear  that  other  persons 
may  pervert  our  judgment,  by  using  the  sign  of  an  hotel, 
whilst  in  fact  they  are  mere  spirit  dealers. 

The  Court  refused  the  bill  of  suspension,  with  expenses^ 

JoHR  KsxQAN,  S.S.C. — John  Ricrabdson,  W.S. — Agents. 
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Present, 
The  Lord  Justice-Clerk, 
Feb.  19.  Lords  Moncreiff  and  Mbdwtn, 

1849. 

Her  Majesty's  Advooatb-— Crffu/iin/  A,  D. — J.  M»  BM  A>  D» 

AGAINST 

John  Gordon  Robertson — Ingl%$ — J,  A.  Wood, 

Eyidencb. — ^Held,  that  where  a  Procnrator- fiscal,  who  had  been  em- 
ployed as  an  agent  in  the  Sheriff  Court  in  a  ciTil  suit,  out  of  which 
the  prosecution  arose,  had  been  present  when  the  pannel  emitted 
two  declarations,  and  had  also  acted  on  behalf  of  the  Crown  otherwise, 
he  could  not  be  examined  as  a  witness  on  behalf  of  the  Crown. 

Production. — Held,  that  the  Jury  are  not  entitled  in  a  criminal  com 
to  inspect  the  documents  libelled  on,  and  compare  them  with  other 
productions,  it  being  the  part  of  the  Crown  to  establish  the  case  by 
eyidence  given  in  the  box. 

J.  6.  Bo-  John  Gordon  Robertson,  surgeon  at  Dingwall,  was 
V^'*""'  charged  with  Theft ;  as  also  Forgery,  with  Using  and 
^Flb.^9r'  Uttering  as  genuine  a  Forged  Writing : 

1849.* 

In  so  FAR  AS,  the  late  Arthur  Robertson,  sometime  of  the  Cejlon 

Ciril  Seryice,  and  thereafter  residing  in  Dingwall,  brother  of  jou  the 
said  John  €k>rdon  Robertson,  having  been  possessed,  at  the  time  of  his 
death,  of  certain  jewels  or  other  precious  or  ornamental  stones  or  gems, 
amounting  in  number  to  1680,  or  thereby,  or  to  some  other  number  to 
the  prosecutor  unknown,  some  of  which  were  set  in  gold,  which  wen 
kept  by  him  deposited  in  a  wooden  or  other  box  within  his  dwellbg- 
house  at  Dingwall ;  and  the  said  Arthur  Robertson  haying  died  at  his 
said  dwelling-house,  on  or  about  the  22d  day  of  Februaiy  1848,  and 
having  left  a  trust-disposition  and  deed  of  settlement,  dated  2d  No- 
vember 1846,  and  codicil  thereto  annexed,  dated  17th  February  1848, 
including  his  whole  estate,  heritable  and  moveable,  whereby  John 
Macrobin,  now  or  lately  professor  of  medicine  in  Marischal  Coll^ 
Aberdeen,  the  Reverend  John  Robertson  Mackenzie,  now  or  lately  re- 
Biding  in  West  Wing  Crescent,  Birmingham,  nephew  of  the  said 
Arthur  Robertson,  and  you  the  said  John  Gordon  Robertson  were  ap- 
pointed trustees  and  executors  of  the  said  Arthur  Robertson,  asd 
whereby  the  free  moveable  means  and  estate  of  the  said  Arthur  Ro- 
bertson were  bequeathed  in  two  equal  shares  to  the  said  Reverend 
John  Robertson  Mackenzie  and  you  the  said  John  Gordon  Robertson  ; 
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ind  jon  the  said  John  Gordon  Robertson  haying  been  resident,  or  at    No.  22. 
least  repeatedly  present,  in  the  said  dwelling-house  of  the  said  Arthur  ^c2l^ 
BobertBon,  during  the  said  22d  day  of  Febmary  184S,  and  several 


days  immediately  prior  and  subsequent  thereto,  and  haying  been  re-  f^brisT 
peatedly  resident  for  yarious  periods,  or  at  least  repeatedly  present,  in  1849. 
sud  dwelling-house  during  the  months  of  January,  February,  and  Theft,  &o. 
March  1848,  and  you  not  haying  taken  the  charge  of  the  said  box  and 
jewels  or  other  precious  and  ornamental  stones  or  gems,  as  trustee  and 
executor  foresaid,  you  did,  on  one  or  other  of  the  days  of  the  said 
month  of  February,  or  of  the  month  of  January  immediately  preceding, 
or  of  the  month  of  March  immediately  following,  the  particular  day 
being  to  the  prosecutor  unknown,  in  or  near  the  said  dwelling-house, 
wickedly  and  feloniously,  steal  and  theftuously  away  take,  the  said 
Box  and  the  said  Jewels  or  other  Precious  or  Ornamental  Stones  or 
gems,  or  part  thereof,  the  property,  or  in  the  lawful  possession,  of  the 
aid  Arthur  Robertson,  or  of  his  trustees  and  executors  foresaid: 
LiKSAS  (2.),  on  one  or  other  of  the  days  of  the  months  of  January, 
Februaiy,  and  March  foresaid,  or  of  the  first  twenty-four  days  of  the 
month  of  April  1848,  the  particular  day  being  to  the  prosecutor  un- 
known, and  within  the  dwelling-house  aforesaid,  or  within  the  house 
which  was  occupied  by  you  the  said  John  Gordon  Robertson,  in  the 
bugh  of  Elgin,  at  the  time  of  the  decease  of  the  said  Arthur  Robert^ 
son,  or  in  some  other  place  in  the  counties  of  Elgin  or  Ross,  or  else- 
where, to  the  prosecutor  unknown,  you  the  said  John  Gordon  Ro- 
bertson haying  resolyed  to  assert  a  pretended  right  to  the  said  box  and 
jewels,  or  other  precious  or  ornamental  stones  or  gems,  on  the  false  al- 
legation that  the  same  had  been  made  oyer  to  yon,  as  a  gift,  by  the 
laid  Arthur  Robertson  during  his  lifetime,  did,  wickedly  and  feloni- 
ously, forge  and  fabricate,  or  cause  or  procure  to  be  forged  and  fabri- 
cated, a  missiye  or  other  writing,  purporting  to  be  addressed  by  the 
■lid  Arthur  Robertson  to  you  the  said  John  Gordon  Robertson,  and 
to  be  of  the  following  or  similar  tenor : — ^  Dingwall  25*^  Jan'  1848 

*  My  Dear  John,  I  am  sory  to  say  that  I  haye  been  much  worse  than 

*  jou  haye  seen  me  since  my  return  from  Iny**,  and  I  wish  you  to 

*  come  here  immediately.  I  fear  the  worst,  and  have  forwarded  the 
'  Box  with  Jewels,  which  I  present  as  a  oompliment  to  you.  I  there- 
'  lore  entreat  that  you  come  to  my  immediate  aid  and  pray  try  and 

*  pieyail  on  M"  Robertson  to  come  along  with  you  for  I  need  all  the 
^  comfort  yon  can  afford  me  at  this  time.     With  kindest  regards  I  re- 

*  main  my  Dear  John  your  aff^  Brother,'  and  time  and  place  last  abaye 
Hbelled,  yon  the  said  John  Cbrdon  Robertson  did,  wickedly  and  felo- 
nionsly,  forge  and  adhibit,  or  cause  or  procure  to  be  forged  and  adhi- 
bited, to  the  said  missiye  or  other  writing,  the  following  words  and 
Babflcription,  ^  Arthur  Robertson,'  intending  the  said  subscription  to 
pass  for,  and  to  be  reoeiyed  as,  the  genuine  subscriptioii  of  the  said 
Arthur  RobertMm :   Fabthbr,  on  the  17th  day  of  the  said  month  ojT 
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No.  ^  occurred  before  he  took  up  the  case  in  his  public  capacity. 

bertson.   There  was  no  other  person  who  could  depone  to  these 

High  Court,  matters ;  cases  of  Hagan^  Dec.  26.  1838,  BelFs  Notes, 

1849.  *  p.  248 ;  Stephens^  April  20. 1839,  Swinton,  vol.  ii.  p.  348. 

Theft,  Ac.  This  case  was  stronger  than  those,  as  it  was  not  sought 

to  ask  anj  question  as  to  facts  which  had  come  to  the 

witness's  knowledge  whilst  acting  in  his  public  capacity. 

Inglis  replied — it  was  immaterial  when  the  agency  and 
partial  counsel  began,  or  when  it  ended.  The  only  question 
was,  had  the  witness  been  so  mixed  up  in  the  preparation 
of  the  case  as  that  the  objection  applied.  In  this  case  it 
plainly  did,  and  consequently,  it  went  to  disqualify  the 
witness  from  giving  any  testimony  whatsoever  in  the 
case. 

Lord  Moncreiff. — If  we  had  time  to  examine  the 
cases,  perhaps  ground  might  be  found  for  the  admission 
of  this  witness ;  but,  at  present,  I  think  it  safer  to  sus- 
tain the  objection.  It  is  not  any  matter,  in  my  mind, 
that,  at  the  time  of  the  interview,  he  was  merely  an  op- 
posing agent.  He  afterwards  acted  as  Fiscal,  not  merely 
in  presenting  two  applications  to  the  Sheriff,  which  might 
not  have  been  any  disqualification,  but  he  was  present  at 
the  emission  of  two  declarations,  and  went  on  to  precog- 
nosce  the  witnesses.  At  present,  I  am  not  prepared  to 
hold  that  the  witness  is  admissable  after  that. 

Lord  Wood  concurred. 

The  Lord  Justice-Clerk. — I  concur  also.  There  is 
no  blame  attributable  to  Mr  Mackenzie,  but  it  would 
have  been  much  better  if,  after  presenting  his  applica- 
tion, he  had  mentioned  the  fistct  to  the  Sheriff,  that  he 
would  be  required  as  a  witness,  so  that  another  person 
might  have  conducted  the  case.  The  taking  precogni- 
tions is  the  important  thing,  and  that  on  which  we  pro- 
ceed. It  must  not,  however,  be  taken  that  the  Court 
has  decided  any  general  point.  The  judgment  must  be 
taken  with  reference  to  this  particular  case  only. 

The  objection  was  sustained. 

Cbaufurd,  in  addressing  the  jury,  inter  cdia^  informed 
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them  that  they  would  have  an  opportunity  of  inspecting    ^^*  ^ 
the  document  which  was  libelled  as  being  forged,  and   bertMm. 


comparing  it  with  the  other  productions,  which  were  ad-  HighCoart. 
mitted  to  be  the  genuine  writing  of  the  deceased*  1849. ' 

The  LoBD  Justice-Clerk,  in  summing  up,  informed  Theft,  &e. 
the  jury  that  the  Court  did  not  think  it  right  to  allow 
them  to  see  the  documents,  so  as  to  make  a  comparison 
m  the  box.  The  Crown  was  bound  to  have  proved  the 
case  against  the^irisoner,  by  evidence  on  which  his  coun- 
sel could  animadvert.  Whatever  might  be  the  rule  in 
dvil  cases,  the  inspection  of  documents  by  fifteen  gentle- 
men, none  of  whom  could  be  examined  as  to  the  ground 
of  his  opinion,  was  not  a  satisfactory  mode  of  establishing 
gailt  in  a  criminal  courts  and  the  jury  would  accordingly 
assume,  that  unless  the  evidence  which  had  been  given 
was  conclusive  as  to  the  prisoner's  guilt,  that  the  prose- 
cution had  foiled. 

The  Jury,  by  a  majority  of  one,  found  the  charge  not 
proven. 

In  respect  of  which  verdict  of  assize,  the  said  John 
Gordon  Robertson  was  assoilzied  simpliciter  and  dismissed 
from  the  bar. 


Present, 

Thb  Lord  Justicb-Clbrk, 

Lords  Mackenzie  and  Mbdwtn. 

Her  Majesty's  ADvocATB^(7rau/t»r<f  A.D. — J.  if.  BM  A,D^ 

AGAINST 

James  Gibson  and  Malcolm  McMillan — Loffan. 

INDICTMENT — Belbvanct. — Objection,  that  where  two  looms  bad 
been  mentioned  in  the  indictment,  and  the  cbarge  was  tbat  the  pan- 
nels  bad  broken  open  a  lockfast  place  *  therein/  without  saying  in 
which  room,  sustained,  as  too  ragne. 
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No-  28.       James  Gibson  and  Malcolm  McMillan  were  indicted 

James 

Gibfion  and  for  Theft,  by  means  of  Housebreaking,  and  by  Opening 
M<Muian.  Lockfast  Places : 

High  Court. 

March  12.       In  so  far  as,  on  the  night  of  the  27th,  or  morning  of  the  28th,  day 

of  November  1848,  or  on  one  or  other  of  the  days  of  that  month,  or 


Theft,  &c.  of  October  immediately  preceding,  or  of  December  immediately  fol- 
lowing, you  the  said  James  Gibson  and  Malcolm  McMillan,  did,  both 
and  each,  or  one  or  other  of  you,  wickedly  and  feloniously,  break  into 
and  enter  the  vestry  of,  or  other  apartment  cqpnected  with,  Saint 
Mary's  Episcopal  Chapel,  situated  in  or  near  Dalkeith  Park,  in  the 
parish  of  Dalkeith,  and  county  of  Edinburgh,  by  breaking  the  glass 
and  framework,  or  part  thereof,  of  a  window  of  said  vestry  or  other 
apartment,  and  entering  thereby  to  the  said  vestry  or  other  apartment, 
and  to  the  said  chapel,  or  by  some  other  means  and  in  some  other  way 
to  the  prosecutor  unknown ;  and  having  thus,  or  otherwise  to  the  pro- 
secutor unknown,  obtained  entrance  into  the  said  vestry  or  other 
apartment  and  chapel,  you  the  said  James  Gibson  and  Malcolm  McMil- 
lan did,  both  and  each,  or  one  or  other  of  you,  then  and  there  wicked- 
ly and  feloniously,  steal  and  theftuously  away  take  from  a  lockfast 
escritoire  or  writing  desk,  which  you  then  and  there,  wickedly  and 
feloniously,  opened  by  forcing  the  lid  or  top  thereof  with  a  chisel  or 
other  instrument  to  the  prosecutor  unknown,  seven,  or  thereby,  bank 
or  banker's  notes  for  one  pound  sterling  each,  one  pound  nine  shillings 
and  sixpence  sterling,  or  thereby,  iu  silver  and  copper  money,  a  brace- 
Jet,  a  brooch  :  as  also,  a  pocket  commanion  service,  consisting  of  a 
small  silver  patten,  a  small  silver  cup,  and  a  glass  bottle  with  a  silver 
top  ;  as  also,  a  small  paper  box  containing  several  postage  stamps  or 
labels ;  as  also,  from  a  lockfast  box  in  said  vestry  or  other  apartment, 
which  box  you  then  and  there,  wickedly  and  feloniously,  forced  open 
by  means  of  a  chisel,  or  otherwise  to  the  prosecutor  unknown,  a  com- 
munion cup,  silver  gilt  or  other  metal,  a  patten  or  salver,  silver  gilt 
or  other  metal,  a  salver  or  aim's  dish,  silver  gilt  or  other  metal ;  ae 
also,  from  the  said  vestry,  two  silver  or  plated  candlesticks ;  as  alao, 
from  the  said  chiqpel,  two  ink  bottlas,  two  altar  cloths,  four,  or  there- 
by, napkins,  a  pen-knife,  a  pair  of  scissors,  a  bread-knife,  several  snr- 
plicesj  several  pieces  of  chamois  leather,  a  button  book,  a  small  piece 
of  brass  from  the  eagle  lectern  of  said  chapel,  and  a  small  piece  of 
brass  from  an  altar  candlestick,  the  property,  or  in  the  lawful  poBses- 
sion,  of  the  vestrymen  or  congregation  of  the  said  chapel  or  of  his 
Grace  the  Duke  of  Buccleugh,  or  of  the  Reverend  William  Bird 
Bushby,  now  or  lately  clerk-chaplain  of  said  chapel,  and  now  or  lately 
residing  at  Parsonage  of  Saint  Mary's,  Lugton,  and  parish  of  Dalkeith, 
and  county  of  Edinburgh. 
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Logan,  for  the  pannels,  objected  to  the  relevancy  of   No.  2s. 
the  indictment,  in  so  far  as  that,  having  charged  an  en-  Gibmn  aod 
trance  by  a  window  of  the  vestrj'  or  other  apartment,  M*»«uan. 
and  the  chapel,  it  proceeded  to  charge  that  they  did,  High  Court 
then  and  there,  forcibly  open  the  escritoire  or  writing-  ^^^^g!^' 
desk,  and  take  therefrom  the  articles  mentioned.     This  Theft,  &c. 
was  not  sufficiently  stated,  as  it  left  it  uncertain  whether 
the  desk  was  in  the  chapel  or  in  the  vestry,  and  yet  was 
not  stated  in  the  alternative. 

Craufubd  replied,  that  it  was  uncertain  in  what  por- 
tion of  the  building  the  desk  was  placed  at  the  time  of 
the  theft. 

The  Lord  Justicb-Clerk.— If  the  words  *  then  and 
*  there,'  apply  to  both  the  chapel  and  the  vestry^  it  may 
do,  but  I  much  doubt  if  this  indictment  will  bear  that 
construction.  It  would  clearlj  have  been  better  to  have 
stated  it  as  it  is  charged  farther  on  in  the  indictment, 
alternatively. 

The  first  part  of  the  indictment,  relating  to  the  ar- 
ticles stolen  from  the  desk,  was  thereupon  struck  out. 

Evidence  having  been  led  on  both  sides,  the  Jury 
found  the  pannels  guilty  under  the  libel  as  restricted. 

In  respect  of  which  verdict  of  assize,  the  said  James 
Gibson  and  Malcolm  McMillan  were  sentenced  to  be 
transported  for  the  respective  periods  of  ten  and  seven 

years. 
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Present, 
Ifareh  13.  The  Lord  Justice-Clerk, 

1849. 

Lords  Mackenzie  and  Wood. 
Her  Majesty's  Advocate.— Crau/wrrf  A.D.-^.  M.  BM  A.D. 

AGAINST 

William  MKj^all. — Momorwff'. 

Indictment— Releyanct. — Circumstances  in  which  a  portion  of  a 

minor  was  struck  ont,  as  being  nno^ain  to  which  of  the  two  majors 

it  was  applicable. 
Jurisdiction. — Circumstances  in  which  an  objection  to  the  jurisdio- 

tion  of  the  Court  was  repelled. 
Productions. — Circumstances  in  which  the  Court  refused  to  allow 

the  Juvy  to  see  the  documents  produced,  in  accordance  with  the 

role  stated  in  Robertson,  anU  p.  186. 

No.  24.        William  M'Gall  was  indicted  for  Breach  of  Trost 
M<6^   and  Embezzlement : 


HghCourt.  Ijj  gQ  p^n  j^g^  James  Jeffreys  Oswald  of  Edrington  Castle,  m  the 
1849.  pariBh  of  Mordington,  and  shire  of  Berwick,  and  now  or  lately  residing 
Embezzle-  ^'^  being  engaged  in  giindinggrain  at  Edrington  Mills,  in  the  parishof 
ment  and  Mordington  aforesaid,  and  in  disposing  of  meal,  flour,  and  similar  articles, 
Tnwt  ^  bakers  and  others  his  customers  who  inhabited  Dunse,  Coldingfaam, 
Eyemouth,  and  other  places  in  the  said  shire,  and  carried  on  business 
there,*8nd  the  said  James  Jeffreys  Oswald  baring  employed  or  intrusted 
you  the  said  William  MHjkdl  as  his  clerk  or  agent,  or  otherwise  actiog 
on  his  behalf,  to  make  suooessiTe  calls,  at  certain  periodical  intervals^ 
upon  his  said  customers,  for  the  purpose  of  your  procuring  orders  for 
goods  from  them,  and  of  your  uplifting  and  receiying  payments  of  ac- 
counts due  by  them  for  goods  furnished,  and  of  your  granting  dischai^ges 
to  the  customers  therefor,  and  of  your  paying  to  the  said  James  Jeffreys 
Oswald  the  sums  of  money  so  uplifted  and  receired  by  you  the  said 
William  M^Ckdl,  or  of  your  truly  accounting  to  the  said  James  Jeffreys 
Oswald  for  the  same ;  and,  pursuant  thereto,  you  the  said  William 
M'Gall  haying,  on  numerous  occasions  between  the  first  day  of  the 
month  of  May  1847  and  the  last  day  of  the  month  of  August  184B, 
the  date  of  each  or  most  of  said  particular  occasions  being  to  the  pro- 
secutor unknown,  at  or  near  the  seyeral  and  respectiye  places  of  busi- 
ness or  dwelling-houses  of  the  seyeral  and  respectiye  customers  afore- 
said, uplifted  and  receiyed,  for  behoof  of  the  said  James  Jefbep 
Oswald,  from  the  seyeral  and  respectiye  customers  foresaid,  sums  of 
money,  extending  in  all  to  a  great  amount,  in  payment  of  accounts  doe 
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bj  tbe  said  seTeal  sad  reepeetive  cuakmien  to  the  said  James  Jeffreys  Ko.  34. 
Oswaid;  and  it  being  the  dntj  of  you  the  said  William  M'Gal],  and  ^|J^ 
JD  accordance  with  the  trust  committed  to  you  as  aforesaid  by  the  said 


James  Jeffireys  Oswald,  to  account  truly  to  the  James  Jeffreys  Oswald  ^i^^  13. 
for  ail  the  sums  of  money  uplifted  and  reoeired  by  yon  as  aforesaid,  1849. 
and  without  delay  to  pay  oyer  the  same  or  the  amount  thereof  to  him,  Embezxlft- 
or  to  such  party  as  he  should  direct,  you  retaining  no  part  of  said  sums  ^™*!"i 
in  jour  own  hands ;  yet  noTerthelees,  in  the  course  of  your  said  tran-  Xrnst. 
sactions,  between  the  first  day  of  the  said  month  of  May  1847  and  the 
last  day  of  the  said  month  of  August  1848,  the  particular  dates  being 
to  the  prosecutor  unknown,  and  at  or  near  the  soToral  and  respectire 
places  of  business  or  dwelling-honaes  of  some  of  the  sereral  and  re- 
spective CQstomers  foresaid,  or  at  or  near  Edrington  Castle  or  Edring- 
ton  Millfl  aforesaid,  or  at  or  near  some  other  place  or  places  within  or 
near  the  said  shire  of  Berwick  to  the  prosecutor  unknown,  you  the 
add  William  M^Gbll  did,  wickedly  and  feloniously,  and  in  breach  of 
the  trust  committed  to  you  as  aforesaid,  embeszle  and  appropriate  to 
your  own  uses  and  purposes,  various  sums  of  money,  consisting  of  bank 
or  banker's  notes,  and  of  gold,  silver,  and  copper  coin,  or  one  or  more 
of  the  said  species  of  coin,  the  proportions  of  each  being  to  the  prose- 
cutor unknown,  extending  in  all  to  a  large  amount,  being  part  of  the 
money  uplifted  and  received  by  you  the  said  William  M'Gall  as  afore- 
ttid,  and  did  fraudulently  fail  to  pay  or  account  for  the  said  various 
rams  of  money  to  the  said  James  Jeffreys  Oswald :  In  particular, 
Catherine  Allanshaw,  now  or  lately  baker  and  innkeeper  at  Eyemouth^ 
in  the  parish  of  Eyemouth,  and  shire  aforesaid,  and  now  or  lately  re- 
siding there,  being  one  of  the  foresaid  customers  of  the  said  James 
Jeffipeys  Oswald,  and  yon  the  said  William  M^Qall,  between  the  first 
day  of  the  said  month  of  May  1847  and  the  last  day  of  the  said  month 
of  August  1848,  at  or  near  the  inn  or  shop  in  Eyemouth  of  the  said 
Catherine  Allanshaw,  or  at  some  other  place  near  Eyemouth  to  the 
pnseeutor  unknown,  having  uplifted  and  received  from  the  said 
Catherine  Allanshaw,  or  from  Agnes  Allan,  niece  of,  and  now  or 
lately  residing  with,  the  said  Catherine  Allanshaw,  or  from  some  other 
person  to  the  prosecutor  unknown,  acting  for  behoof  of  the  said 
Catherine  Allanshaw,  on  eleven  different  occasions,  or  thereby,  sums 
of  money  due  by  the  said  Catherine  Allanshaw  to  the  said  James 
Jeffieys  Oswald,  amounting  to  £828  sterling,  or  thereby,  conform  to 
eleven,  or  thereby,  discharges  or  settled  accounts,  enumerated  or  set 
forth  in  inventory  No.  L  hereto  annexed ;  or  you  having,  place  last 
above  libelled,  uplifted  and  received  as  aforesaid,  or  some  other  number 
of  occasions,  within  the  period  last  above  libelled,  to  the  prosecutor  un- 
known, sums  of  money  due  by  the  said  Catherine  Allanshaw  to  the 
said  James  Jeffreys  Oswald,  amounting  to  £828  sterling,  or  thereby, 
for  behoof  of  the  said  James  Jefireys  Oswald,  you  the  said  William 
MKMl  did,  wickedly  and  feloniously,  and  in  breach  of  the  trust  com 
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wmum  1^^^^  ^  7^^  ^  aforesaid  by  the  said  James  Jeffreys  Oswald,  within 
M*Gall.  the  period  of  time  last  above  libelled,  and  shortly  after  all  and  each  or 
High  Court,  some  of  the  several  and  respective  occasions  foresaid,  on  which  yoa 
1849.  '  uplifted  and  received  money  as  aforesaid,  dne  by  the  said  Catherine 
Embezzle-  -^^^^^^^haw  to  the  said  James  Jeffreys  Oswald,  or  at  some  other  times 
ment  and  within  the  said  period  to  the  prosecutor  unknown,  and  at  or  near  the 
^^^'^  ^^  inn  or  shop  foresaid  of  the  said  Catherine  Allanshaw  or  at  or  near 
Edrington  Castle  or  Edrington  Mills  aforesaid,  or  at  some  other  place 
or  places  in  or  near  the  shire  of  Berwick  to  the  prosecutor  unknown, 
embezzle  and  appropriate,  to  your  own  uses  and  puriK>se8,  various  sums 
of  money,  amounting  to  £81  sterling,  or  thereby,  being  part  of  the 
money  uplifted  and  received  by  you  as  aforesaid,  for  behoof  of  the  said 
James  Jeffreys  Oswald,  and  did  fraudulently  fail  to  pay  or  account  for 
the  said  various  sums  of  money,  amounting  to  £81  sterling,  or  thereby, 
to  the  said  James  Jeffreys  Oswald :  Likeas  (2.),  George  Greenfield, 
now  or  lately  baker  at  Coldingham,  in  the  parish  of  Coldingbam,  and 
shire  aforesaid,  and  now  or  lately  residing  there,  being  one  of  the  fore- 
said customers  of  the  said  James  Jeffreys  Oswald,  and  you  the  said 
William  M'Gall,  between  the  first  day  of  the  said  month  of  May  1847 
and  the  last  day  of  the  said  month  of  August  1 848,  at  or  near  the 
shop  or  dwelling-house  in  Coldingham  of  the  said  George  Greenfield, 
or  at  some  other  place  in  or  near  Coldingham  to  the  prosecutor 
unknown,  having  uplifted  and  received  from  the  said  George  Green- 
field, or  from  some  other  person  to  the  prosecutor  unknown,  acting 
.for  behoof  of  the  said  George  Greenfield,  on  fourteen  differeot 
occasions,  or  thereby,  sums  of  money  due  by  the  said  George  Green- 
field to  the  said  James  Jeffreys  Oswald,  amounting  to  £317  sterling, 
or  thereby,  conform  to  fourteen,  or  thereby,  discharges  or  settled 
accounts,  enumerated  or  set  forth  in  inventory  No.  11.  hereto  an* 
nexed ;  or  you  having  place  last  above  libelled,  uplifted  and  reoeived  as 
aforesaid,  or  some  other  number  of  occasions,  within  the  period  last 
above  libelled,  to  the  prosecutor  unknown,  sums  of  money  dne  by  the 
said  George  Greenfield  to  the  said  James  Jeffreys  Oswald,  amounting 
to  £317  sterling,  or  thereby,  for  behoof  of  the  said  James  Jeffrejs 
Oswald,  you  the  said  William  M^Crall  did,  wickedly  and  felonioudy, 
and  in  breach  of  the  trust  committed  to  you  as  aforesaid  by  the  eaid 
James  Jeffreys  Oswald,  within  the  period  of  time  last  above  libelled, 
and  at  or  shortly  after  all  and  each  or  some  of  the  several  and  respec- 
tive occasions  foresaid,  on.  which  you  received  money  as  aforesaid,  due 
by  the  said  George  Greenfield  to  the  said  James  Jeffreys  Oswald,  or 
at  some  other  times  within  the  said  period  to  the  prosecutor  unknown, 
and  at  or  near  the  dwelling-house  or  shop  foresaid  of  the  said  George 
Greenfield,  or  at  or  near  Edrington  Castle  or  Edrington  Mills  afore- 
said, or  at  some  other  place  or  places  in  or  near  the  shire  of  Berwick 
to  the  prosecutor  unknown,  embezzle  and  appropriate,  to  your  own 
uses  and  purposes,  various  sums  of  money,  amounting  to  £85  sterling, 
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or  tlierdbjr,  beiog  part  of  the  money  uplifted  by  as  aforesaid  for  behoof     No.  24. 
of  the  said  James  Jeffreys  Oswald,  and  did  fraudulently  fail  to  pay  or     j^Iq^]^ 


account  for  the  various  sums  of  money,  amounting  to  £S5  sterling,  or  „ 
thereby,  to  the  said  James  Jeffreys  Oswald  :  Lik£A8  (3.),  John  Cock*  Mmn^h  12. 
bum,  now  or  lately  baker  in  Dunse,  in  the  parish  of  Dunse,  and  shire  ^^^^' 
Aforesaid,  and  now  or  lately  residing  there,  being  one  of  the  foresaid  Embezzle- 
enstomers  of  the  said  James  Jeffreys  Oswald,  and  you  the  said  Wil-  3^^^"*^ 
liam  M^Gal),  between  the  first  day  of  the  said  month  of  May  1847  Trust, 
lud  the  last  day  of  the  said  month  of  August  1848,  at  or  near  the 
dvelling-house  or  shop  in  Dunse  of  the  said  John  Cockbum,  or  at 
lome  other  plaoe  in  or  near  Dunse  to  the  prosecutor  unknown,  haying 
nplilted  and  leceiyed  from  the  said  John  Cookbum  or  from  some  other 
person  to  the  prosecutor  unknown,  acting  for  behoof  of  the  said  John 
Cockbum,  on  twenty-eight  different  occasions,  or  thereby,  sums  of 
money  due  by  the  said  John  Cockbum  to  the  said  Jaines  Jeffreys  Os- 
wald, amounting  to  £561  sterling,  or  thereby,  conform  to  twenty-eight, 
or  thereby,  discharges  or  settled  accounts,  enumerated  or  set  forth  in 
ioTeDtory  No.  III.  hereto  annexed ;  or  you  having,  place  last  above 
libeHed,  uplifted  and  received  as  aforesaid,  on  some  other  number  of 
occasions,  within  the  period  last  above  libelled,  to  the  prosecutor  un  - 
known,  sums  of  money,  amounting  to  £561  sterling,  or  thereby,  for 
beboof  of  the  said  James  Jeffreys  Oswald,  you  the  said  William 
M^Gall  did,  wickedly  and  feloniously,  and  in  breach  of  the  trust  com- 
mitted to  you  as  aforesaid  by  the  said  James  Jeffreys  Oswald,  within 
the  period  of  time  last  above  libelled,  and  at  or  shortly  after  all  and 
each  or  some  of  the  several  and  respective  occasions  foresaid,  on  which 
jon  uplifted  and  received  money  as  aforesaid,  due  by  the  said  John 
Cockbum  to  the  said  James  Jeffreys  Oswald,  or  at  some  other  times 
within  the  said  period  to  the  prosecutor  unknown,  and  at  or  near  the 
dwelling-house  or  shop  foresaid  of  the  said  John  Cockbum,  or  at  or 
near  Edrington  Castle  or  Edrington  Mills  foresaid,  or  at  some  other 
plaoe  or  places  in  or  near  the  shire  of  Berwick  to  the  prosecutor  un-* 
known,  embezzle  and  appropriate,  to  your  own  uses  and  purposes, 
various  sums  of  money,  amounting  to  £61  sterling,  or  thereby,  being 
part  of  the  money  uplifted  and  received  by  you  as  aforesaid  for  behoof 
of  the  said  James  Jeffreys  Oswald,  and  did  fraudulently  fail  to  pay  or  » 

account  for  the  said  various  sums  of  money,  amounting  to  £81  sterling, 
or  thereby,  to  the  said  James  Jeffreys  Oswald  :  Like  as  (4.))  Robert 
Wilson,  now  or  lately  baker  in  Dunse  aforesaid,  and  now  or  lately  re- 
siding there,  being  one  of  the  foresaid  customers  of  the  said  James 
Jeffreys  Oswald,  and  you  the  said  William  M^Gall,  between  the  first 
day  of  the  month  of  December  1847  and  the  last  day  of  the  said 
month  of  August  1848,  at  or  near  the  dwelling-house  or  shop  in  Dunse 
of  the  said  Robert  Wilson,  having  uplifted  and  received  from  the  said 
Robert  Wilson,  or  from  some  other  person  to  the  prosecutor  unknown, 
•cting  for  behoof  of  the  said  Robert  Wilson,  on  twelve  different  occa*- 
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Mo.  24«  sions,  or  thereby,  sums  of  money  doe  by  the  etid  Robert  Wikon  te 
M<(^iilL  ^^®  ^^  James  Jeffreys  Oswald,  amoanting  to  £140  sterlbg,  or  thoe- 
Hi  hConrL  ^^'  con^orm  to  twolro,  or  thereby,  discharges  or  settled  aoconnts,  enn- 
March  IS.  merated  or  set  forth  in  inventory  No.  IV.  hereto  annexed ;  or  jou 
^^^^'  haying,  place  last  aboTe  libelled,  uplifted  and  reoeived  as  aforesaid,  on 
Embezzle-  some  other  number  of  occasions,  within  the  period  last  above  libelled, 
ment  uid  ^  i]^^  prosecutor  unknown,  sums  of  money,  amounting  to  £140  ster- 
Trust  ling)  or  thereby,  for  behoof  of  the  said  James  Jeffreys  Oswald,  you  the 
said  William  M^Gall  did,  wickedly  and  feloniously,  and  in  breach  of 
the  trust  committed  to  yon  as  aforesaid  by  the  said  James  Jeffreys 
Oswald,  within  the  period  of  time  last  abore  libelled,  and  at  or  shortly 
after  all  and  each  or  some  of  the  several  and  respective  occasions  fore- 
said, on  which  you  uplifted  and  received  money  as  aforesaid,  due  bj 
the  said  Robert  Wilson  to  the  said  James  Jeffreys  Oswald,  or  at  somo 
other  times  within  the  period  last  above  libelled  to  the  prosecutor  un- 
known, and  at  or  near  the  dwelling-house  or  shop  foresaid  of  the  said 
Robert  Wilson,  or  at  or  near  Edrington  Castle  or  Edrington  Mills 
aforesaid,  or  at  some  other  place  or  places  in  or  near  the  shire  of  Ber- 
wick to  the  prosecutor  unknown,  embezzle  and  appropriate,  to  your 
own  uses  and  purposes,  various  sums  of  money,  amounting  to  £27 
sterling,  or  thereby,  being  part  of  the  money  uplifted  and  received  by 
you  as  aforesaid  for  behoof  of  the  said  James  Jeffreys  Oswald,  and  did 
fraudulently  fail  to  pay  or  account  for  the  said  various  sums  of  money, 
amounting  to  £27  sterling,  or  thereby,  to  the  said  James  Jeffreys  Os- 
wald: LiKEAs  (5.),  Robert  Keldie,  now  or  lately  baker  in  DuDse 
aforesaid,  and  now  or  lately  residing  there,  being  one  of  the  foresud 
customers  of  the  said  James  Jeffreys  Oswald,  and  you  the  said  William 
M^Gall,  between  the  first  day  of  April  1848  and  last  day  of  the  said 
month  of  August  1848,  at  or  near  the  dwelling-house  or  shop  of  the 
said  Robert  Keldie,  or  at  or  near  the  dwelling-house  or  inn  of  WillisiD 
Jack,  now  or  lately  innkeeper  at  Dunse  aforesaid,  and  now  or  lately 
residing  there,  having  uplifted  and  received  from  the  said  Robert 
Keldie,  or  from  the  said  William  Jack,  or  from  some  other  person  to 
the  prosecutor  unknown,  acting  for  behoof  of  the  said  Robert  Keldie, 
on  eight  different  occasions  or  thereby,  sums  of  money  due  by  the  said 
Robert  Keldie  to  the  said  James  Jeffrejrs  Oswald,  amounting  to  £S0 
sterling,  or  thereby,  conform  to  seven,  or  thereby,  discharges  or  settled 
accounts,  enumerated  or  set  forth  in  inventory  No.  V.  hereto  annexed ; 
or  you  having,  place  last  above  libelled,  uplifted  and  received  as  afore- 
said, on  some  other  number  of  occasions  within  the  period  last  above 
libelled  to  the  prosecutor  unknown,  sums  of  money  due  by  the  said 
Robert  Keldie  to  the  said  James  Jeffreys  Oswald,  amounting  to  £80 
sterling,  or  thereby,  for  behoof  of  the  said  James  Jeffreys  Oswald,  yoo 
the  said  William  M^Oall  did,  wickedly  and  feloniously,  and  in  bieaeh 
of  the  trust  committed  to  yon  as  aforesud  by  the  said  James  Jeffreys 
Oswald,  within  the  period  of  time  last  aboye  libelled,  and  at  or  shortly 
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After  all  and  each  or  some  of  the  soTeral  and  reqwofcive  oecaaons  fore-  No.  24. 
aaid,  on  which  yon  uplifted  and  receired  money  as  aforesaid,  due  by  ^!q^ 
tbe  said  Robert  Keldie  to  the  said  James  Jeffreys  Oswald,  at  or  near  ■ 


the  respective  dwelling-hooses  or  shop  or  inn  foresaid  of  the  said  ^^^'is^ 
Robert  Keldie,  or  of  the  said  William  Jack,  or  at  or  near  Edrington      1849. 
Gastle  or  Edrington  Mills  aforesaid,  or  at  some  other,  place  or  places  Embczzle- 
io  or  near  the  shire  of  Berwick  to  the  prosecutor  unknown,  embezzle  ment  and 
and  appropriate,  to  your  own  uses  and  purposes,  various  sums  of  ^j^^ 
money,  amounting  to  £20  sterling,  or  thereby,  being  part  of  the  money 
uplifted  and  received  by  you  as  aforesaid  for  behoof  of  the  said  James 
JeffiroTS  Oswald,  and  did  frandnlently  fail  to  pay  or  account  for  the 
flaid  various  sums  of  money,  amounting  to  £20  sterling,  or  thereby,  to 
tbe  said  James  Jeffreys  Oswald. 

MoNCBEiFF,  for  the  pannel,  objected  to  the  relevancy 
of  the  indictment,  in  so  far  as  respected  the  third  charge. 
It  was  too  ambiguous.  The  major  charged,  as  well  breach 
of  trust,  as  also  embezzlement,  whilst  the  minor  set  forth 
that  at  the  place  specified  in  the  third  charge,  the  pannel 

*  did  embezzle  and  appropriate  to  his  own  uses  and  pur- 
'  poses  various  sums  of  money,  amounting  to  £61  ster- 

*  Img,  or  thereby,  being  part  of  the  money  uplifted  and 

*  received  by  him  as  aforesaid,  for  behoof  of  the  said 
'  James  Jeffreys  Oswald,  and  did  fraudulently  fail  to  pay 
'  or  account  for  the  said  various  sums  of  money,  amount- 
'  ing  to  the  sum  of  £81  or  thereby,  to  the  said  James 
'  Jeflfreys  Oswald.'  This  left  it  uncertain  whether  it  was 
intended  to  charge  embezzlement  or  breach  of  trust,  by 
fraudulently  failing  to  pay  or  account  to  the  extent  of 
£61  sterling. 

The  Lord  Justice-Clerk. — ^The  objection  must  be 
sustained,  and  that  portion  of  the  charge  must  be  struck 
out. 

MoNCREiFF  then  objected,  that  the  locus  of  the  offence 
was  not  sufficiently  described.  No  doubt,  it  was  not 
necessary  to  be  very  strict  in  describing  a  place  where  an 
offence  was  committed,  provided  it  was  suffi[cieut  to  shew 
that  it  was  within  the  jurisdiction  of  the  Court.  But 
there  was  no  precedent  to  sustain  an  indictment  where 
the  locus  was  set  forth  in  such  an  indefinite  manner  aa 
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No.  24.    that  it  was  *  at  or  near  Edrington  Castle  or  Edringtoif 

William         •■■••ii  a  •  «  t  t 

M<6au.    *  MillSy  aforesaid,  or  at  or  near  some  other  place  or 


High  Court  *  places,  in  or  near  the  shire  of  Berwick,  to  the  prose- 

1849.  '  ^  cutor  unknown.'     For  aught  that  appeared  in  the  libel 

Embezzle-  it  might  haTC  been  over  the  border,  and  consequently, 

BreMh*of  beyond  the  jurisdiction  of  the  Court.     This  was  too  am- 

Tniat.     biguous,  as  the  Court  must  take  judicial  notice  that  the 

county  of  Berwick  bordered  on  an  adjoining  country,  to 

the  courts  of  which  the  pannel  would  be  amenable  if  the 

oiSTence  was  committed  beyond  the  bounds  of  Scotland. 

Bell,  A.D. — It  was  matter  of  form  to  describe  the 
locus  in  the  manner  set  forth  in  this  indictment,  and  the 
Court  could  not  presume  against  their  own  jurisdiction. 

The  Lord  Justice-Clerk. — The  Court  have  no  doubt 
on  the  question.  In  strictness,  no  particular  place  is  in  this 
peculiar  case  necessary  to  be  set  forth  in  the  indictment, 
and  the  more  geneml  words  *  at  or  near,'  are  only  stated  for 
technical  purposes.  In  the  present  case,  it  seems  very  evi- 
dent that  sufficient  is  set  forth  to  give  the  Court  jurisdic- 
tion over  the  alleged  offence.  It  is  said  that  he  received  the 
money  in  Scotland,  and  failed  to  account  to  his  employer 
therein.  It  is  impossible  to  say  where  the  guilty  inten- 
tion of  retaining  the  money  which  he  had  received  on 
behalf  of  his  employer  was  first  adopted,  but  it  would  be 
presumed,  in  the  absence  of  opposing  evidence,  that  he 
had  all  along  had  the  intention  on  which  he  acted. 

The  prisoner  having  pleaded  Not  Guilty,  and  a  long 
proof  having  been  led,  consisting  in  part  of  receipts  given 
by  the  pannel  to  persons  from  whom  he  had  received 
money  on  behalf  of  Mr  Oswald,  one  of  the  jurors,  after 
the  Lord  Justice-Clerk  had  explained  their  import  in  the 
course  of  his  charge,  requested  to  see  these  documents. 

Lord  Justice-Clerk. — Gentlemen, — You  had  better 
not  have  them.  The  Crown  must  prove  their  case  bj 
evidence  which  can  be  tested  by  cross-examination,  and 
you  are  to  judge  on  such  evidence,  so  tested,  and  such 
only.  If  you  do  not  think  that  the  case  for  the  prosecu- 
tion has  been  proved  in  this  way,  you  will  assume  that  it 
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has  failed.    The  mere  inspection  of  documents  by  fifteen   y/^y^f^ 
gentlemen  in  a  juiy-box,  is  not  a  satisfiBustory  mode  of  M'GmU. 
establishing  guilt  against  any  party,  and  it  is  better  that  ^Sf^h*^ 
you  should  proceed  to  acquit  than  to  convict  on  any  con-     I849. 
lecture  which  you  could  so  form,  and  which  the  prisoner  Embezzle- 

,  ,   -       ment  and 

has  had  no  opportunity  of  explaining.  Jurymen  might  Breach  of 
hj  such  comparison  easily  mislead  themselves,  and  dif-  "^ 
(etent  Jurymen  might  go  on  different  conjectures  as  to 
handwriting,  or  as  to  the  accuracy  or  inaccuracy  of  entries 
in  the  accounts ;  while,  if  these  had  been  stated  and 
known  to  the  parties,  they  might  be  shewn  to  be  all 
erroneous  and  unsatisfactory.  If  the  evidence  given  does 
satisfy  you  respecting  the  documents,  it  is  better  to  acquit. 
The  Jury,  by  a  majority,  found  the  pannel  guilty  of  the 
first  and  fourth  charges  as  libelled,  imder  deduction  of 
£20  from  the  first  charge  and  of  £10  from  the  fourth 


In  respect  of  which  verdict  of  Assize,  the  Court  ad* 
adjudged  the  pannel  to  be  imprisoned  in  the  prison  of 
Perth  for  the  period  of  twelve  calendar  months. 


Present, 
Thb  Lord  Jubtiob-Clerk,  1949^  ' 

Lords  Moncrbiff,  Mbdwtn,  Cockbcrn,  and  Wood. 

John  Etoh  and  Alfrbd  (jolf,  Sospendero— -Dmi. 

AOAnVST 

John  Burnbtt,  Respondent — Aytaun, 

SdBPSNSION — AtTBMPT   to    StEAI< — ROQUB  AND   VAGABOND. — Held, 

vcfoang  a  Note  of  Suspension,  that  it  was  an  offence  cognisable 
in  a  Polioe  Conrt,  to  put  a  hand  into  a  passenger's  pocket  with  in^ 
^t  to  steal,  and  that  a  party  would  be  properly  conyioted  as  a 
rogue  and  ragabond  in  respect  thereof. 

O 
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No.  25.        On  the  5th  day  of  March  1849,  the  suspendeis  were 

JSteii  Slid 

Golf «.    sentenced  to  be  imprisoned  in  the  prison  of  Glasgow,  by 
"^^      one  of  the  bailies  of  the  Police  Court  there,  in  virtue  of 


Mtfch  Ts!'  a  complaint  presented  to  him  at  the  instance  of  the  re* 

'^^^'     spondent,  chaining  the  suspender  *  with  haying,  on  Satiuv 

SotpeosioxL ,  ^y  YsuBt^  in  or  near  Queen  Street,  and  in  or  near  St 

'  Vincent's  Place,  Glasgow,  actors  or  actor,  or  art  and 

*  part,  feloniously  attempted  to  pick  the  pockets  of  seve- 

*  ral  of  the  lieges,  whose  names  and  places  of  abode  were 

*  to  the  prosecutor  unknown,  and  with  being  rogues  and 
'  Tagabonds,  following  no  lawful  employment.' 

It  appeared  that  one  of  the  suspenders  had  been  seen 
by  a  policeman  with  his  hand  in  the  pocket  of  a  passenger 
in  the  street,  and  that  they  were  followed  by  him,  to- 
gether with  an  assistant  whom  he  found,  and  apprehended 
at  the  distance  of  a  mile  from  the  place  where  the  al- 
leged offence  was  committed.  Haying  been  taken  before 
the  presiding  bailie,  the  charge  of  being  rogues  and  vaga- 
bonds was  abandoned,  but  the  case  was  proceeded  with 
on  the  charge  of  attempting  to  pick  pockets,  and  a  con- 
yiction  ensued. 

Deas,  for  the  suspenders, — ^The  only  charge  which 
went  to  proof  was  that  of  an  attempt  to  pick  the  pocket 
of  some  persons  unknown.  This  was  not  an  offence.  Ex- 
cept in  certain  yery  great  crimes,  the  law  did  not  take 
cognizance  of  abortiye  attempts.  An  attempt  to  steal 
had  neyer  been  found  releyant  in  the  Court  of  Justiciaiji 
multo  magis  it  was  not  an  offence  in  a  Police  Court, 
where  the  parties  were  summarily  tried,  and  the  means 
of  disproying  such  a  charge  were  obviously  very  difficult, 
if  not  impossible,  from  the  want  of  notice  and  other  ad- 
vantages given  in  the  Court  of  Justiciary. 

The  Lord  Justice-Clerk. — ^This  may  not  be  a  petty 
offence.  The  other  day  a  party  came  down  to  Edin- 
burgh with  £8000,  which  he  had  been  afraid  to  trust  to 
a  London  banker  to  transmit  to  this  city.  It  surelj 
would  not  have  been  a  petty  offence  to  have  endeavoured 
to  pick  that  gentleman's  pocket,  and  there  is  no  doubt 
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that  the  police  having  seen  the  hand  in  the  pocket,  was  ^No.  25.^ 
quite  sufficient  to  warrant  a  conviction,  without  calling  the    Goif  v. 
party  whose  pockets  were  attempted  to  be  rifled.  All  locus  —— — 
panitenti€B  must  be  considered  to  have  been  gone  when  March  15. 

the  hand  was  inserted  in  the  pocket.     Practically,  how- 1 — 

ever,  I  consider  this  a  proceeding  against  the  suspenders  ""p®^®"* 
as  rogues  and  vagabonds,  of  which  their  conduct  was  the 
best  and  most  satisfactoiy  proof  that  could  be  desired. 

The  rest  of  the  Judges  concurred,  and  the  note  of  sus- 
pension was  accordingly  refused,  with  expenses. 

JoHH  LmsHVAir,  W.S. — Agent 


Henrt  William  Giles,  SoBpender — Crau/urd. 

AGAINST 

Edmund  Baxter,  Respondent — Decu. 

Suspension — Interlocutor — Jurisdiction. — Held,  (1.)  That  all  in- 
terlocnion  in  a  cause  in  an  Inferior  Court,  must  be  properly  signed 
as  required  by  law,  and  that  the  Court  will  nuspend  if  any  material 
stage  of  the  proceedings  is  left  unauthenticated.  (2.)  That  where 
the  Court  has  original  jurisdiction  over  the  subject  matter,  they 
have  also  the  power  of  review,  although  the  proceedings  are  of  a 
ciyil  nature. 

This  was  a  Suspension  of  a  decree  of  the  Justices  of   No.  26. 
the  Peace  for  the  county  of  Forfar,  pronounced  on  a    saSerl 
summary  complaint,  at  the  instance  of  the  respondent  High  court 
against  the  complainer,  as  having  contravened  the  pro-  ^^5^49**' 
visions  of  the  6th  and  7th  Vict.  c.  68,^ '  in  so  far  as  he  snspenaioii. 

^  By  the  statute  6th  and  7th  Vict.,  cap.  68,  sect.  2,  it  is  enacted, 
'  That^  except  as  aforesaid,  it  shall  not  he  lawful  for  any  person  to 

*  We  or  keep  any  house  or  other  place  of  public  resort  in  Great 
^  Britain  for  the  public  performance  of  stage  plays  without  authority, 

*  by  virtue  of  letters-patent  from  her  Majesty,  her  heirs  and  succes- 
'  Bon,  or  predecessors,  or  without  license  from  the  Lord  Chamberlain 

*  of  ber  Majesty's  household  for  the  time  being,  or  from  the  justioes 
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^.  26.    «  had  for  sometime  back  been  in  the  practice  of  keeping 

Baxter!    *  Open  an  erection  or  booth,  in  or  adjoining  to  the  Sea- 

High  Court.  *  gate  Street  of  Dundee,  or  upon  a  yard  or  piece  of 

m9.  *  *  ground  adjoining  said  Street,  and  on  the  north  side 

Siupeiision.  *  thereof  in  the  parish  of  Dundee,  and  county  of  Forfar ; 

*  which  erection  was  formed  or  composed  partly  of  wood 


of  the  peace,  as  hereinafter  provided ;  and  every  person  who  shall 
oflfend  against  this  enactment  shall  be  liable  to  forfeit  such  sum  as 
shall  be  awarded  by  the  coart  in  which,  or  the  justices  by  whom,  be 
shall  be  convicted,  not  exceeding  £20,  for  every  day  on  which  sqcH 
house  or  place  shall  have  been  so  kept  open  by  him  for  the  purpose 
aforesaid  without  legal  authority.' — Sect.  11,  *  That  every  person 
who  for  hire  shall  act  or  represent,  or  cause,  permit,  or  suffer  to  be 
acted  or  represented,  any  part  in  any  stage-play  in  any  place  not 
being  a  patent  theatre,  or  duly  licensed  as  a  theatre,  shall  forfeit 
such  sum  as  shall  be  awarded  by  the  court  in  which,  or  the  justices 
by  whom,  he  shall  be  convicted,  not  exceeding  £10  for  every  day 
on  which  he  shall  so  offend.' — Sect.  19,  *  That  all  the  pecuniary  penal- 
ties imposed  by  this  act  for  offences  committed  in  England  may  be 
'  recovered  in  any  of  her  Majesty's  Courts  of  Record  at  Westminster, 
'  and  for  offences  committed  in  Scotland  by  action  or  summary  com- 
'  plaint  before  the  Court  of  Session  or  Justiciary  there ;  or  for  offences 
^  committed  in  any  part  of  Great  Britain  in  a  summary  way  before 
'  two  justices  of  the  peace  for  any  county,  riding,  division,  liberty, 
'  city,  or  burgh  where  any  such  offence  shall  be  committed,  by  Uie 
^  oath  or  oaths  of  one  or  more  credible  witness  or  witnesses,  or  by  the 
>  confession  of  the  offender ;  and  in  default  of  payment  of  such  penalty, 
^  together  with  the  costs,  the  same  may  be  levied  by  distress  and  sale 
'  of  the  offender's  goods  and  chattels,  rendering  the  overplus  to  such  of- 
'  fender,  if  any  there  be,  above  the  penalty,  costs,  and  charge  of  dis> 
'  tress ;  and  for  want  of  sufficient  distress  the  offender  may  be  impri- 
<  soned  in  the  common  gaol  or  house  of  correction  of  any  such  county, 
'  riding,  division,  liberty,  city,  or  burgh,  for  any  time  not  exceeding 
^  six  calendar  months.' — Sect.  20,  *  Hiat  it  shall  be  lawful  for  any 
'  person  who  shall  think  himself  aggrieved  by  any  order  of  such  jus- 

*  tices  of  the  peace,  to  appeal  therefrom  to  the  next  general  or  quarter 

*  sessions  of  the  peace  to  be  holden  for  the  said  county,  riding,  division, 

*  liberty,  city,  or  burgh,  whose  order  therein  shall  be  final.' — Sect.  21, 
^  That  the  said  penalties  for  any  offence  against  this  act  shall  be  paid 
'  and  applied  in  the  first  instance  toward  defraying  the  expenses  in- 
^  curred  by  the  prosecutor,  and  the  residue  thereof  (if  any)  shall  be  paid 

*  io  the  use  of  her  Majesty,  her  heirs  and  successors.' 
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'  or  canvass,  and  was  partly  rested  against  stone  walls,  No.  76, 
'  and  was  called  the  '  Sanspareil  Theatre/  or  by  some  Ba^*. 
'  other  name  similar  thereto ;  and  that  the  complainer  High  Court. 

*  had  been  in  the  habit  nightly  or  frequently  performing  ^^49.^*' 

*  or  causing  to  be  performed,  stage  plays  therein,  with-  suspension 

*  out  any  license  or  other  legal  authority  being  granted 

*  to  him  for  that  purpose,  in  terms  of  the  provisions  of 
'  the  said  Act  of  Parliament ;  and  particularly,  that  the 

*  complainer  did,  on  the  evening  of  Tuesday,  the  30th 
'  day  of  January  1849,   contravene   the  said   recited 

*  Act  of  Parliament,  by  performing,  or  causing  to  be 
'  performed,  without  any  license  or  other  legal  authority 

*  in  said  erection  or  booth,  a  stage  play  or  other  enter- 
'  tainment  of  the  stage  called  the  *  Innkeeper  of  Abbe- 
"  ville,'  and  that  bills  or  programmes  thereof,  as  well  as 
'  of  other  such  representations,  given  and  performed  in 
'  said  theatre,  were  circulated  throughout  the  town  of 

*  Dundee,  but  without  the  name  and  place  of  abode  of 

*  the  manager,  as  required  by  the  said  statute ;  and 
'  generally,  that  the  complainer  had  carried  on  and  con- 
'  ducted  the  said  theatre  without  a  license,  and  had 
'  performed  stage  plays  therein,  in  a  manner  contrary 

*  to  law,  and  in  violation  of  the  provisions  of  the  said 
'  Act  of  Parliament.' 

The  prayer  of  the  complaint  was,  that  the  Justices 
should  grant  warrant  for  summoning  the  complainer  to 
appear  before  any  two  of  their  number,  at  a  time  and 
place  to  be  fixed  by  them,  and  failing  his  so  appearing, 
to  grant  warrant  for  apprehending  him,  and  bringing 
him  before  the  Justices  for  examination,  and  likewise  to 
grant  warrant  for  summoning  witnesses,  to  be  examined 
regarding  their  knowledge  of  the  premises ;  and  on  proof 
thereof,  or  part  thereof  by  confession,  or  otherwise,  to 
find  him  the  said  Henry  William  Giles  guilty  of  con- 
travening the  foresaid  statute;  and  to  decern  against 
him  for  such  penalties  in  respect  of  such  acts  of  con- 
travention, and  in  terms  of  the  provisions  of  said  sta- 
tute as  they  might  consider  proper,  to  be  recovered  and 
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No.  26.   applied  as  authorised  and  directed  by  ssud  statute,  and 

Ba^r!    with  the  whole  costs  of  procedure  and  recovery,  and  to 

High  Court,  do  farther  and  otherwise  in  the  premises  as  by  the  said 

^*^9.^^'  statute  their  Honours  were  authorised  and  empowered 

SuspeDMon.  ^  do,  and  as  to  their  Honours  might  seem  meet. 

Upon  advising  this  complaint,  the  following  deliver- 
ance was  pronounced : — 

'  Dundee^  ^Ut  January  1849. — The  Justices  subscribing  having 
^  considered  the  foregoiug  Petition  and  Complaint,  grant  warrant  to 
^  Constables  of  the  Peace  and  other  officers  of  the  law,  to  serve  a 
'  copy  of  the  said  complaint,  and  of  this  deliverance,  on  the  said  Henry 
'  William  Giles,  or  Henry  Giles  complained  upon ;  and  ordain  him  to 
'  appear  personally  before  ns,  or  any  two  or  more  of  Her  Majesty's 

*  Justices  of  the  Peace  for  the  county  of  Forfar,  within  the  Town 

*  Hall  of  Dundee,  on  Friday  the  second  day  of  February  next,  at 
*-  twelve  o'clock  noon,  to  answer  to  the  said  complaint,  with  certifica- 

*  tion  :  Also  grant  warrant  for  summoning  witnesses. 

*  Alex.  Lawson,  J.  P. 

*  William  Thoms,  J.  P, 

No  copy  of  this  complaint  was  served  on  the  com- 
plainer  until  the  evening  of  the  day  before  that  on  which 
he  was  cited  to  appear  before  the  Justices,  at  twelve  o'clock 
noon.  He  lodged,  however,  a  short  answer  to  the  com- 
plaint, denying  generally  the  statement  contained  in  it, 
and  urging  several  pleas,  amongst  others,  that  the  per- 
son Robert  Geikie,  who  served  the  complaint,  was  not  a 
constable  or  admitted  officer  of  Court,  in  which  charac- 
ter he  had  acted,  and  that,  therefore,  and  upon  other 
grounds,  the  complaint  must  be  dismissed. 

The  Justices,  at  once  and  without  proof,  repelled  all 
the  pleas  urged,  and  refused  any  prorogation  to  allow 
time  to  precognosce  witnesses  against  the  complainer,  or 
to  adduce  witnesses  to  rebut  the  charge  made  against 
him.  Whereupon  the  complainer  and  his  agent  imme- 
diately left  the  Court,  and  without  any  request  or  order 
that  the  complainer  should  remain,  the  Justices  went  on 
with  the  case  in  his  absence,  and  pronounced  the  follow* 
ing  sentence  or  conviction  : — 
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'  The  Justices  having  considered  the  complaint,  with  the  proof  ad*     No.  26. 
*  duced,  and  the  whole  procedure,  find  it  proved  that  the  said  Henry     }jj^^jgj^'^ 
WiUiani  Giles  or  Henry  Giles,  complained  upon,  on  the  evening  . 


*  of  Taesday  last,  the  30th  day  of  January  last,  did  keep  open  a  house  March  15. 

*  or  erection  of  public  resort,  situated  in  the  Seagate  Street  of  Dundee,      ^^^« 

'  for  the  public  performance  of  stage  plays,  and  designed  by  the  name  Sospennon. 

'  of  the  *•'  Sanspareil,"  and  that  there  was  performed  in  the  said  house 
t  '  or  erection,  or  theatre,  on  the  evening  aforesaid,  a  play  or  drama  en- 
[      *  titled  "  The  Innkeeper  of  Abbeville,"  and  that  without  any  license  in 

'  favour  of  the  said  Henry  William  Giles,  and  in  contravention  of  the 
I      *  Act  of  Parliament  libelled  on  :   The  Justices  therefore  find,  that  the 

*  aaid  Henry  William  Giles  or  Henry  Giles  has,  in  terms  of  the  said 

*  Act  of  Parliament,  incurred  for  the  said  offence  a  penalty  not  exceed- 
'  ing  £20,  but  which  the  Justices  hereby  modify  to  £lO,  and  decern 
'  and  adjudge  the  said  Henry  William  Giles  or  Henry  Giles  instantly 

*  to  make  payment  to  the  complainer  of  the  said  mitigated  penalty  of 
I  '  £10,  hereby  awarded,  to  be  accounted  for  and  applied,  in  the  first 
I  *  place,  towards  defraying  the  expenses  incurred  by  the  prosecutor,  and 
■      '  the  remainder  thereof  to  be  paid  to  the  use  of  Her  Majesty,  or  her 

'  heirs  or  successors ;  u.udy /ailing  payment^  grant  warrant  for  levying 
'  the  said  penalty  by  distress  and  sale  of  the  said  Henry  William 
'  Giles's  or  Henry  Giles's  goods  and  chattels,  all  in  terms  of  the  pro- 

*  visions  of  the  said  Act  of  Parliament,  and  decern.    Five  words  de- 
leted. 

'  John  Ogilvy. 
'  Wm.  Thoms,  J.P, 
'  Ja8.  Brown,  ./.P. 
'  John  Thomson, /.P. 
*  Albz.  Lawson,  J.P,' 

Amongst  the  reasons  of  suspension  was  the  following : 
That '  It  was  illegal  and  incompetent  for  the  Justices  to 

*  lepel  all  the  complainer's  defences  or  pleas  withoiU 
^  Voof^  and  hefwe  having  proceeded  to  the  consideration 
'  of  the  case  on  the  merits,  as  it  is  proved  they  did  by 
'  the  minutes  of  their  sederunt,  which  run,  inter  alia^  in 
'  these  terms : — "  The  cause  being  called,  and  the  de- 
'*  feader  having  failed  to  appear,  JVIr  William  Allen 
"  Pbwerdew,  writer  in  Dundee,  appeared  for  the  defen- 
''  d^,  and  gave  in  written  answers  to  the  complaint^ 
''  wluch  were  verbally  answered  by  the  Procurator-fiscal ; 
''  and  the  Justices  having  considered  the  objections 
''  stated  on  the  said  answers,  and  the  answers  made  to 
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Gaia^'   "  these  objections  by  the  Procurator-fiscal,  the  Justices 
Barter.    "  unanimously  repelled  the  whole  of  these  objections/ 

HighCourt. «  This  minute  or  interlocutor,  or  whatever  else  it  may 
1849.  '  *  be  called,  was  not  signed  by  two  Justices,  as  required, 

Suspension.'  uor  was  it  Signed  even  by  one.  The  defences  or  pleas, 
*  therefore,  which  were  to  exclude  the  complaint  alto- 
'  gether,  have  not  yet  been  legally  or  competently  dis- 
'  posed  of.' 

The  respondent  answered,  that  the  interlocutor 
repelling  the  suspender's  objections,  which  had  been 
pleaded  in  limine,  as  a  bar  to  farther  procedure,  was 
pronounced  only  to  the  effect  of  allowing  the  case  to 
proceed,  and  the  proof  to  be  led,  and  was  signed  by  the 
preses  of  the  Justices  in  presence,  and  with  the  sanction 
of  a  full  bench.  Besides,  the  procedure  would  have  been 
unobjectionable,  even  if  there  had  been  no  formal  inter- 
locutor repelling  the  objections  which  had  been  thus  urged 
as  preliminary  pleas,  these  objections  being  sufficiently  dis- 
posed 0^  by  going  on  to  consider  and  to  give  judgment 
upon  the  merits.  There  was  no  necessity,  in  a  case  like 
this,  that  the  suspender  should  be  present  at  the  proof 
and  subsequent  procedure.  The  suspender  could  hav« 
no  right,  after  appearing  along  with  his  agent,  and  join- 
ing issue  in  the  cause,  to  withdraw  himself  from  the 
Court,  to  the  effect  of  creating  an  objection  to  the  pr^ 
ceedings,  as  having  been  continued  and  brought  to  a 
close  in  his  absence.  He  had  barred  himself,  persandi 
ea^ceptione^  by  appearing  in  Court  and  pleading  to  Ihe 
complaint,  from  maintaining  any  such  objection,  evei  if 
the  statute  had  contemplated  his  personal  preseice. 
But  there  was  not  a  word  in  the  statute  to  countensDce 
such  a  ploa ;  and  it  was  in  no  view  necessary  to  enlarge 
upon  this  objection. 

The  Court  having  inspected  the  interlocutor  repelling 
the  objections  requesting  delay,  and  finding  that  it  was 
not  signed,  called  upon  Deas,  for  the  respondent,  to  sus- 
tain the  proceedings  sought  to  be  suspended,  in  respect 
that  the  objections  thus  repelled  were  directed  against  the 
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title  to  pursue — the  relevancy  of  the  offence — ^the  compe-    n<»*  ^' 
i^Dcj  of  the  Court— -and  the  regularity  of  the  citation,   Baxter, 
observing  that  it  was  plainly  incompetent  to  repel  such  HighConrt. 
objections  by  an  unsigned  interlocutor.  ^  ^9!^' 

Deas. — ^These  were  mere  minutes  of  procedure,  which  suspcMioD, 
ultimately  resulted  in  a  conviction,  which  was  signed.  It 
was  not  necessary  that  the  narrative  of  what  took  place 
before  the  conviction  should  be  signed  at  each  stage  of 
the  proceedings.  The  conviction  was  right  and  regular, 
and  what  took  place  before  might  be  signed  by  the 
the  preses  as  an  authentication. 

Lord  Justice-Clerk. — I  do  not  think  so.  I  never 
heard  that  the  preses  could  so  sign.  Two  Justices  are 
required  for  every  stage  of  the  procedure.  I  do  not  say 
how  it  would  have  been  had  there  been  no  interlocutor 
repelling  these  preliminary  defences ;  but,  however  tech- 
nical the  objection  may  be,  I  think  the  statutory  require- 
ment must  be  complied  with,  and  that  the  signature  of  two 
justices  is  absolutely  necessary  to  the  validity  of  each 
deliverance  in  the  procedure.  It  is  of  no  consequence 
that  the  objection  is  a  technical  one.  Were  I  not  to 
sign  *  I.  P.  D.*  the  objection  would  be  technical,  but 
would  nevertheless  be  fatal. 

Deas. — ^The  question  then  came  to  be,  was  the  sus- 
pension competent  in  the  Justiciary  Court.  He  ought 
to  have  gone  to  the  Civil  Court,  according  to  decisions 
pronounced  in  both  Courts.  This  must  undoubtedly 
have  been  the  case  but  for  the  19th  section  of  the 
statute,  which  gave  original  jurisdiction  to  the  Court  of 
Justiciary.  That,  however,  did  not  necessarily  compre- 
hend the  power  to  review  proceedings  of  an  inferior 
Court,  which  proceedings  were  in  themselves  essentially 
of  a  civil  nature.  There  was  no  doubt  that  a  suspension 
was  competent  in  the  Court  of  Session,  as  there  was 
nothing  to  deprive  that  Court  of  its  inherent  jurisdiction 
in  all  civil  causes ;  and  it  having  been  decided  that  in  all 
such  eases  the  subject-matter  of  the  proceedings  was 
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6u  Jt*    esseutially  of  a  civil  nature,  it  followed  that  the  Court  of 
Baxter.   Session  had  exclusive  jurisdiction  in  cases  of  suspension. 


High  Court     Farther,  by  the  20th  section  of  the  act,  an  appeal  was 
1849.  '  given  to  the  Quarter  Sessions  from  the  decision  of  the 

Snspenaioii.  Justicos,  and  the  party  seeking  to  set  aside  their  decision 
ought  to  have  gone  there  before  coming  to  any  superior 
tribunal  to  set  aside  the  conviction. 

The  Lord  Justice-Clbrk. — That  section  is  only  per- 
missive. No  doubt  you  are  thereby  enabled  to  go  to  the 
Quarter  Sessions,  but  there  is  nodiing  therein  to  shew 
that  you  are  compelled  to  go  there  before  coming  here. 
The  19th  section  gives  us  jurisdiction  over  the  subject- 
matter,  and  I  take  it  that  we  have  thereby  full  power  of 
reviewing  the  decision  of  all  inferior  judicatories.  I  think 
the  non-signing  of  the  interlocutor  repelling  the  prelimi- 
nary pleas  fatal  to  the  whole  proceedings.  I  do  not  go 
on  the  absence  of  the  complainer,  because  he  voluntarily 
left  the  Court ;  but  I  proceed  on  the  ground  that  the 
proceedings  in  Courts  of  Justice  must  be  regularly 
authenticated,  which,  in  my  opinion,  has  not  been  done 
in  this  case. 

The  other  Judges  concurred,  and  the  note  of  suspen- 
sion was  accordingly  passed,  with  expenses. 

W  THKB8P00N  &  Mack— DuHCAif  &  MiLLAK— Agente. 
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WEST    CIRCUIT. 
GLASGOW. 

Present, 

Lords  Maokbnzib  and  Monorbiff.  ]M9.  ' 

Her  Majesty's  Adtocate— i^.  F.  MaiiUmd^  A,D, 

against 

Robert  Vance. —  W,  E.  Ay  ton. 

GvLPABLE  HoHiciDEd — Giioamstaiices  in  which  the  Jury,  ander  the 
advice  of  the  presiding  Judge,  foand  a  pannel  not  guilty  of  culpable 
homicide  as  libelled,  it  being  charged  that  the  act,  whereby  death 
was  occasioned,  was  done  wickedly  and  feloniously. 


RoBEBT  Vance,  calico   printer,   was  charged  with   N0.27. 

Robert 
Vanoe. 


Culpable  Homicide.  ^^ 


In  SO  FAB  AS,  on  the  9th  or  lOih  day  of  September  1848,  or  on  one  Biu!^28. 
or  other  of  the  days  of  that  month,  or  of  August  immediately  preoed-      1®^^* 
ing,  or  of  October  inmiediately  following,  on  or  near  the  public  road    ColpaUa 
or  street  opposite  or  near  to  the  house  situated  in  or  near  Dovesland,  Homicide, 
at  or  near  Paisley,  in  the  Abbey  Parish  of  Paisley,  and  shire  of  Ben- 
6ew,  then  and  now  or  lately  occupied  by  Matthew  Sim,  wearer,  then 
and  now  or  lately  residing  there,  you  the  said  Robert  Vance,  did, 
wickedly  and  feloniously,  attack  and  assault  the  now  deceased  Dayid 
Deans,  then  a  wheeler,  and  then  residing  in  or  near  High  Carriagehil], 
at  or  near  Paisley,  and  did,  with  your  fist,  strike  him  a  serere  blow 
on  or  about  the  head,  and  did  knock  him  down,  and  did  cause  his  head 
to  come  yiolently  in  contact  with  the  ground ;  by  all  which,  or  part 
thereof,  the  said  David  Deans  was  mortally  injured,  so  that,  after 
hngering  till  the  11th  day  of  September  1848,  he  then  died  in  conse- 
quence of  the  injuries  thus  receired,  and  was  thereby  culpably  bereayed 
of  life  by  you  the  said  Robert  Yance. 

The  evidence  in  the  case  was  as  follows : — 

Matthew  Sim,  weaver. — I  lire  at  Dovesland,  Paisley.  On  29th 
September,  my  brother  and  some  women  came  to  visit  me,  travelling 
^  A  gig)  and  put  up  their  horse.  The  gig  stood  in  front  of  my  house. 
I  know  the  prisoner.    He  was  of  the  party  in  my  house,  but  did  not 
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No.  27.     come  by  the  gig.    The  party  prepared  to  get  the  gig  yoked.     This 
Vance.     ^^^  rather  past  eleven.    An  ahum  was  giren  that  some  person  had 

taken  it  away.     I  saw  that  it  was  gone.     I  followed  it,  seeing  it  at  a 

Mai€h  23.  <iistance  going  away.    There  was  no  horse  in  it,  but  it  was  drawn  by 

1849.      a  man.     I  found  it  standing  on  the  street.     It  was  brought  back  to 

Culpable    the  front  of  my  house.     Yance  was  there.    He  went  into  the  gig  to 

Homidde.  protect  it,  and  said  they  that  would  meddle  with  it  would  meddle  with 

him.    Three  men,  strangers  to  me,  were  standing  on  the  opposite  side 

of  the  street.    They  came  across  and  asked  Vance  *  what  do  you  want 

*  there.'  They  had  talk  rather  in  the  way  of  quarrelling.  The  three 
had  not  been  at  my  party.  Yance  came  out  of  the  gig.  I  was  anxious 
to  secure  the  gig,  but  saw  Yance  and  one  of  the  three  commence  to 
fight.  I  paid  no  attention  to  them  after  that,  as  I  was  looking  for  a 
place  to  put  the  gig  in.  I  went  away  with  it.  When  I  came  back  I 
found  Yance  in  my  house.  He  was  much  agitated,  and  said  that  if  it 
was  true  he  had  struck  Deans  he  was  very  sorry  for  it,  as  he  was  the 
last  he  would  strike.  There  was  blood  on  Yance's  cheek.  I  went  out 
again  to  see  if  the  three  people  were  gone.  They  were  still  there.  I 
did  not  know  Deans  even  by  sight.  I  advised  the  men  to  go  away 
before  I  got  Yance  to  go  away  from  my  house. 

Cross-examined, — The  three  men  were  strangers  to  me.  When  the 
gig  was  brougLt  back  I  saw  a  man,  John  Cherry,  standing  on  the 
pavement.  I  thought  he  had  taken  the  gig  away.  I  have  known 
Yance  four  years.  For  any  thing  I  have  seen,  I  consider  him  a  very 
quiet  inoffensive  man. 

James  Deans. — I  am  son  of  the  late  David  Deans.  I  heard  a  noise 
on  Carriagehill  on  the  night  of  the  9  th  of  September.  I  went  to  see 
what  it  was.  I  know  Yance,  and  saw  him  there.  He  was  fightiug. 
I  did  not  know  the  man  he  was  fighting  with.  For  all  I  saw  just  one 
man  only.  I  saw  my  father  there.  He  was  standing  behind  him.  He 
had  been  before  a  little  way  off.     He  said  when  he  went  forward, 

*  stick  in  Yance.'  I  thought  my  father  was  on  the  same  side  as  Yance. 
Yance  then  threw  back  his  hand  behind  him.  He  did  not  turn  round. 
His  hand  struck  my  father  and  he  fell  backwards.  He  was  not  able 
to  rise,  and  was  dkrried  into  a  house.  In  an  hour  he  was  taken  home 
and  put  to  bed.  I  never  saw  him  rise  afterwards.  This  was  on  a  Sa- 
turday and  he  died  on  the  Monday  morning  following.  I  never  heard 
him  speak  after  the  injury.  Yance  and  my  father  were  acquainted-— 
were  engaged  in  the  same  work,  and  good  friends.  I  saw  nothing  to 
shew  that  Yance  knew  that  it  was  my  father  who  was  behind  him. 

Cross-examined. — Yance  visited  my  father  on  the  Sabbath  day  be- 
tween the  injury  and  his  death. 

Matthew  Sim  junior.— I  am  the  son  of  Matthew  Sim,  a  previous 
witness.  I  remember  of  the  gig  being  taken  away  and  brought  back. 
Yance  was  there  after  it  was  brought  back.  Yance  stepped  into  the 
gig,  and  said  « he  that  meddles  with  the  ^f^  meddles  with  me/    I  went 
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into  the  house.    I  heard  the  noise  of  a  battle,  about  ten  minutes  iifter     No.  27. 
Vance  went  into  the  gig.     I  went  out.    I  saw  Vance  and  another    ^*>«rt 

man  fighting.     I  knew  David  Deans.     I  saw  him  coming  running  up J. 

the  road  behind  Vance.     He  said,  *  man,  Bob,  pelt  into  him.*    Vance  ^j^l^^i 
tamed  and  saw  Deans  sparring.    He  then  struck  Deans  on  the  side  of      I84d. 
the  head.    Deans  fell  flat  on  his  backC    He  did  not  rise.    Vance  said,    Culpable 
DOW  ^  there's  one  of  your  men  down.'    Deans  was  carried  to  a  house  Homicide, 
close  by  Sim's.    Vance  then  went  into  our  house.    Vance  had  got 
spirits,  and  Deans  also.     I  saw  no  blood  on  Vance. 

Crois-eaamined. — I  think  Deans  was  sparring  at  the  man  fighting 
with  Vance,  There  was  one  fighting  with  Vance,  and  afterwards 
stripped,  keeping  the  ring  as  second  to  the  man  fighting  with  Vance. 
Vance's  fist  was  closed.  After  Deans  fell  he  lay  about  five  minutes. 
There  was  a  crowd.  This  was  about  eleven  at  night,  and  it  was  pitch 
dark.  The  crowd  were  trampling  round  where  Deans  lay.  I  did  not 
keep  my  eye  on  him  all  the  time  he  was  lying  there. 

By  the  Court. — I  don't  know  if  Deans,  in  coming  forward,  meant 
to  be  second  to  Vance. 

Agnes  White  or  Gary  an. — I.  live  in  Paisley.  I  know  Sim's  house. 
I  saw  a  disturbance  there  on  the  9th  of  September.  I  saw  Vance 
there.  He  was  fighting  with  a  man  I  did  not  know.  I  saw  Deans 
come  up.    He  and  I  came  up  together.     He  said,  with  an  oath, 

*  Vance,  stick  in,  d n  him.'    We  were  behind  Vance.    Deans  was 

beside  me.  Vance  did  nothing  when  Deans  said  so,  except  that  he  gave 
a  kind  of  back  lick  with  the  back  of  his  hand.  He  hit  Deans.  I  was 
next  him,  but  crouched  or  I  should  have  got  it.  Deans  fell  and  the 
back  of  his  head  came  on  a  stone  like  the  shot  of  a  gun.  I  ran  away 
as  soon  as  he  fell,  but  soon  came  back  again.  I  looked  in  his  face  but 
be  made  no  motion.  He  was  the  worse  of  spirits,  and  I  thought  it 
was  that  that  made  him  stupid. 

Croti-examined. — When  Vance  threw  back  his  hand  the  crowd 
were  pressing  on  him,  both  before  and  behind,  so  much  so  that  he  could 
not  stir.  I  thought  in  throwing  back  his  hand  he  wished  to  make 
way. 

EXCULPATORY  EYIDENCB. 

Ajtn  M^Alpine.*-!  knew  Deans.  I  remember  an  affray  when 
Deans  received  an  injury.  I  did  not  see  the  beginning  of  the  battle. 
When  I  first  saw  Deans  two  men  were  supporting  him.  One  said  to 
the  other,  <  they  are  killing  one  another,'  and  then  they  let  Deans  &11 
quite  carelessly.  He  fell  towards  the  side,  and  the  back  of  his  head 
struck  the  ground.  The  men  went  forward  and  let  him  lie.  I  did 
not  see  Vance  there  at  this  time. 

Ayton,  in  addressing  the  Jury,  on  behalf  of  the  pan- 
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No.  27.    nel,  contended  that  the  fiu;ts  proved  did  not  support  the 
Vance,    chatgc  libelled.     Had  the  blow  been  originally  directed 
Giaigow.  against  an  opponent  the  case  might  have  been  different, 
1849.^'  hut  as  it  at  present  stood,  it  was  clear  not  only  that 
Culpable  Vaucc  had  not  intended  to  strike  any  person  seriously, 
Homicide,  y^^^  ^YraA  he  certainly  never  intended  to  strike  a  sup- 
porter.    The  accident  did  not,  in  truth,  occur  during  the 
fight,  it  was  in  preparation  for  renewing  it,  by  driving 
away  persons  pressing  on  himself;  and  however  the  pan- 
nel  might  have  been  criminally  responsible  for  a  chance 
blow  struck  at  another  in  the  course  of  fighting  his  op- 
ponent, it  could  not  be  held  that  what  was  done  in  the 
way  of  clearing  the  ring  was  equally  culpable  as  if  the 
blow  had  been  given  .by  mistake  in  the  course  of  the 


Lord  Monchweiff,  after  conferring  with  Lord  Mac- 
kenzie, told  the  Jury,  that  although  it  was  evidently  a 
very  light  case  of  culpable  homicide,  and  although,  in  so 
&T  as  the  misfortune  which  befell  Deans  was  concerned, 
it  was  clear  that  it  was  undesigned  on  the  part  of  the 
pannel,  yet,  in  the  opinion  of  the  Court,  it  could  not  be 
said  that  the  pannel  was  firee  fi*om  blame,  inasmuch  as 
he  was  engaged  in  an  illegal  act  at  the  time,  and  the 
blow  was  given  in  the  course  of  the  fight ;  but  as  the 
case  had  turned  out,  though  it  must  be  held  to  be 
culpable  homicide,  yet  it  could  not  be  said,  in  the  terms 
of  the  libel,  that  it  was  done  wickedly  afid  feloniously. 

The  Jury  unanimously  found  the  pannel  not  guilty  as 
libelled. 

In  respect  of  which  verdict  of  Assize,  the  pannel  was 
assoilzed  simpliciter,  and  dismissed  firom  the  bar. 
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No- 1. 


Act  of  Adjournal  anent  the  Procedure  and  Records  in 
the  High  Court  and  Circuit  Courts  of  Justiciary, 
1st  August  1849. 


The  Lord  Justice -Clerk,  and  Lords  Commissioners  of  Justiciary, 
considering  that  by  an  Act  passed  in  the  11th  and  12th  year  of  the 
reign  of  her  present  Majesty,  cap.  29,  intituled  *•  An  Act  to  Facilitate 

*  and  Simplify  Procedure  in  the  Court  of  Justiciary  in  Scotland,'  the 
«dd  Court  is  empowered,  *  by  Act  or  Acts  of  Adjournal,  or  otherwise, 

*  to  alter  the  Forms  of  Interlocutors  and  Sentences  at  present  in  use 

*  in  that  Court,  and  to  substitute  others  in  their  place  in  shorter  or 
'  more  conrenient  form ;  and  such  new  Forms  of  Interlocutors  and 

*  Sentences  shall  have  the  same  force,  operation,  and  effect,  in  all  re- 
^  flpects,  as  the  Forms  of  Interlocutors  and  Sentences  at  present  in  use, 
^  in  place  of  which  they  may  be  substituted ;'  As  also,  *  to  make  all 

*  such  rules  and  regulations,  by  Act  or  Acts  of  Adjournal,  as  may  be 

*  necessary  for  carrying  out  the  purposes  and  accomplishing  the  objects 

*  of  this  Act,'  do  hereby  enact  and  declare  the  following  Rules  and 
Regulations,  and  the  following  alterations  in  the  Forms  of  Interlocu- 
tors and  Sentences  at  present  in  use,  viz : — 

1.  That  whereas,  by  the  first  section  of  the  above -recited  statute, 
printed  copies,  or  copies  partly  printed  and  partly  written,  of  all  In- 
dictments and  Criminal  Letters  may  be  used  as  the  Record  Copies,  so 
printed  copies,  or  copies  partly  printed  and  partly  written,  of  the  Lists 
of  Witnesses  and  Lists  of  Assize,  respectively  applicable  to  the  same, 
may  also  be  used  as  the  Record  Copies. 

2.  That  Capital  Sentences  shall  remain  in  their  present  fori^,  in  all 
respects. 

3.  That  the  Interlocutor  of  Relevancy  shall  remain  in  the  present 
form,  and  be  signed  by  the  presiding  Judge :  And,  in  regard  to  all 
other  Interlocutors,  they  shall  be  distinctly  minuted  or  entered  in  the 
Beeord,  and  that  entry  signed  by  the  Clerk,  in  all  oases  where,  by 
the  present  practice,  such  Interlocutors  have  been  in  use  to  be  signed 
by  the  Judge. 
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4.  That  wheu  the  panel,  on  being  thereafter  interrogated,  shall 
plead  gniltj,  his  plea  shall  be  recorded  and  signed,  as  at  present 

5.  That  when  the  panel  pleads  not  guilty,  the  Clerk  of  Court  shall 
make  an  entry  in  the  Record,  that  in  respect  that  the  panel  pleaded 
not  guilty,  the  panel  was  remitted  to  an  Asidze,  and  that  the  follow- 
ing Jurymen  were  balloted  for  and  duly  sworn  to  try  the  Libel,  and 
he  shall  proceed  at  once  to  ballot  for  and  swear  the  Jury. 

6.  That  it  shall  not  be  necessaiy  to  enter  at  length  in  the  Record, 
or  for  the  Judge  to  sign,  or  the  Clerk  to  read  out  the  Sentences,  as  is 
at  present  the  usage.  That  in  regard  to  all  Sentences,  other  than 
Capital  Sentences,  the  Clerk  shall  make  a  distinct  entiy  in  the  Be^ 
cord,  signed  by  him,  of  the  sentence  actually  pronounced  by  the  Court, 
exempli  gratia : — ^The  Court  sentenced  the  panel  to  ten  years'  trans- 
portation ;  or,  the  Court  sentenced  the  panel  to  fifteen  months'  im- 
prisonment in  the  Qeneral  Prison  at  Perth,  or  in  the  prison  of  Edin- 
burgh ;  and  such  entries  of  the  Sentences,  signed  by  the  Clerk,  shall 
be  at  all  times  full  warrant  and  authority  for  all  execution  to  follow 
thereon,  and  for  the  Clerk  of  Court  to  issue  extracts  for  carrying  the 
same  into  execution,  according  to  the  form  and  style  of  the  extracts 
now  in  use,  and  in  the  same  manner  and  to  the  same  effect  9B  they 
now  are  issned  on  the  sentences  as  at  present  pronounced. 

7.  That  the  entry  at  the  commencement  of  the  proceedings,  whether 
in  Edinburgh  or  on  Circuit,  shall  be  in  future  written  in  English,  and 
in  the  following  or  similar  form : — At  Edinburgh  (date)^  present  The 
Lord  Justice-Clerk,  Lords  A.  and  B. — At  Perth  (datej^  present 
Lords  A.  and  B., — the  record  bearing  on  the  first  day  of  a  Circuit  that 
the  Court  was  duly  fenced,  &c. 

(Signed)  J.  HOPE,  LP.D. 
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WEST   CIRCUIT. 

STIRLING. 

.    Spring^  1849. 

April  17. 
Judgu — The  Lord  Justice-Clerk  and  Lord  Wood.  1849. 

William  Dinwidie,  Appellant — E*  F,  Maitland^ 

AGAINST 

William  Knox,  Respondent — Logan, 

Poor  Law  Settlement. — Held  that  a  mother  cannot  acquire  a 
settlement  for  her  child  by  a  former  husband,  by  means  of  a  joint 
industrial  settlement  with  a  second  husband. 

This  was  an  Appeal  against  a  sentence  of  the  Sheriff   ^^  23. 
of  Stirlingshire.     It  arose  in  the  following  manner : —  ^^^®  *' 
The  appellant  raised  an  action  before  the  Sheriff  of  Stir-  "^^55^ 
ling  for  the  sum  of  £4 : 0 : 9,  as  the  amount  of  certain  ^^g^  ^• 
relief  advanced  by  him  as  inspector  of  the  poor  of  the    .  ^ 
parish  of  Dumfries,  on  account  of  Elizabeth  Forsyth 
Wilson.     It  appeared  that  her  parents  had  obtained  a 
settlement  in  the  parish  of  Dumfries ;  and  that  in  1831, 
when  the  pauper,  in  respect  of  whom  the  dispute  arose, 
was  five  years  of  age,  her  father  died.     In   1832,  the 
widow  married  a  person  of  the  name  of  Innes,   who, 
in  the  following  year,  removed  with  his  family,  including 
Elizabeth  Wilson,  to  the  parish  of  St  Ninians,  and  re- 
sided there  till  1842,  when  they  all  returned  to  the 
parish  of  Dumfries.     Shortly  after  which,  and  without 
acquiring  any  settlement,  the  said  Robert  lanes  died.   In 
1846,  application  for  interim  relief,  on  behalf  as  well  of 
Elizabeth  Wilson  as  of  the  children  of  Innes  and  their 
mother,  was  made  to  the  appellant,  who  gave  the  usual 
statutory  notices  to  the  respondent.     The  amount  ex- 
pended on  behalf  of  the  widow  and  children  of  Innes 
was  repaid  by  the  respondent,  who  refused  to  pay  the 
sum  advanced  for  the  child  of  the  former  marriage. 

The  Sheriff-substitute  decerned  in  favour  of  the  re- 
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No.  28. 

Dinwidie  t 

Knox. 

SUriing. 

April  17. 

1849. 

Appeal. 


spondent ;  and  ou  appeal,  the  SherifT  pronounced  the 
following  interlocutor : — 

'  Stirling^  2\8t  July  1848. — Having  advised  with  the  Sheriff,  who 
'  had  considered  the  appeal  for  the  pursuer ;  Finds,  that  the  pauper 
'  Elizaheth  Forsyth  Wilson  was  horn  in  Dumfries  of  married  parents, 
*'  and  that  her  father  had  then  acquired  a  settlement  in  the  parish  of 
^  Dumfries,  or  at  least  had  a  settlement  elsewhere  than  in  the  parish 
'  of  St  Ninians :  Finds,  that  while  the  pauper  was  a  pupil,  her  mother 
'  contracted  a  second  marriage  with  Robert  Innes ;  and  that  her  hns- 
'  band,  accompanied  bj  her  and  her  child,  the  said  Elizabeth  Forsyth 
'  Wilson,  removed  to  the  parish  of  St  Ninians,  where  he  acquired  a 
'  settlement ;  Finds,  that  the  present  action  is  for  repayment  of  cer- 
'  tain  sums  granted  in  way  of  relief  to  the  said  Elizabeth  Forsyth 

*  Wilson,  by  the  inspector  of  the  poor  of  the  parish  of  Dumfries,  and  is 

*  brought  against  the  inspector  of  the  poor  of  the  parish  of  St  Ninians, 

*  on  the  assumed  liability  of  the  latter  parish  to  relieve  the  pauper, 
'  in  respect  that  a  woman  who  marries  a  second  time  acquires  the 
*'  settlement  which  belongs  to  her  second  husband,  and  communicates 
*'  the  settlement  so  iicquired  to  a  child  of  the  first  marriage  incapable 
'  of  acquiring  a  settlement  in  its  own  right :  Finds,  that  a  widow, 
'  acquiring  a  new  settlement  by  marriage  with  a  second  husband,  does 

*  not  communicate  the  settlement  so  acquired  by  her  to  the  children 
*•  of  her  former  marriage,  and  that  the  settlement  of  the  children  con- 
'  tinues  as  it  existed  before  the  second  marriage  of  their  mother; 
^  Dismisses  therefore  the  appeal,  affirms  the  interlocutor  appealed 
*'  from,  and  decerns.  (Signed)  ^  Joh.  Hat.' 


'  Note. — The  case  of  the  Parish  of  Crieff  against  the  Parish  of 
Fowlis  Wester,  July  19.  1842,  has  fixed  that  a  widow  may,  by  in- 
dustrial residence,  acquire  a  settlement  for  her  infant  children ;  but 
if  she  marries  again,  the  question  arises,  whether  that  will  affect  the 
settlement  of  her  children  previously  acquired,  whether  through  her, 
under  her  industrial  residence  as  a  widow,  or  through  their  deceased 
father,  if  his  settlement  still  continue  to  be  his  children's  at  the  time 
of  their  mother's  second  marriage.  The  case  of  Crieff  does  not,  it  is 
thought,  solve  the  last  at  least  of  these  cases,  which  is  the  one  which 
has  now  occurred.  For,  in  the  present  instance,  the  widow  manied 
a  year  after  her  first  husband  s  death,  and,  in  the  following  year, 
removed  with  her  second  husband  from  the  parish  of  the  settlement 
of  her  first.  It  is  conceived  to  be  clear,  that  the  mother  s  residence 
in  St  Ninians  could  not  directly  acquire  a  settlement  for  the  chil- 
dren of  her  first  marriage,  because  such  residence  could  not  acquire 
a  settlement  for  herself,  it  being  her  husband's  residence  which 
would  give  her  a  settlement  in  that  parish.     If  then  the  mother 
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*  cannot  aoqaixe  a  settlemeot  for  a  child  bj  a  former  marriage  when  she     No.  28. 

*  is  not  acquiring  a  settlement  for  herself,  except  derivatively  through  ^?^^®  *• 

*  her  husband,  it  would  seem  to  follow,  that  her  children  must  retain  — 7-: 

*  the  settlement  they  had  acquired  previous  to  their  mother's  second    Apriru. 

*  marriage.     It  is  difficuH  to  understand  on  what  principle  a  married      l^^^* 

*  woman  can  communicate  her  second  husband's  settlement  to  her    Appeal. 
*■  children  of  a  former  marriage.  (Initialed)  J.  H. 

E.  F.  Maitland  for  the  Appellant. — ^This  appeal  was 
brought  to  decide  the  question,  whether  a  married  wo- 
man, having  obtained  a  settlement  by  means  of  industrial 
residence,  could  communicate  a  right  of  settlement  to  a 
daughter  by  a  former  marriage.  The  case  of  the  heri- 
tors of  Crieff  against  Fowlis  Wester  had  decided  that  a 
widow  could  do  so  to  her  children,  and  it  followed,  that 
the  same  result  would  ensue  in  respect  of  children  of  a 
former  marriage,  if  the  widow  married  again.  Assuming 
that  the  mother  had  a  proper  settlement  at  St  Ninians, 
it  followed  that  the  parish  in  which  she  was  settled,  was 
boimd  to  fulfil  the  obligation  which  previously  fell  upon 
her  to  support  her  child.  This  obligation  was  not  in 
any  way  affected  by  means  of  the  subsequent  marriage. 
Farther,  the  mother  took  part  in  the  industrial  occupa- 
tion ;  and  the  parish  of  St  Ninians  which  had  the  bene- 
fit of  that,  could  not  repudiate  any  obligation  ensuing 
therefrom,  especially  as  this  child  was  part  of  the  family 
of  the  stepfather. 

Logan  was  not  called  upon  to  reply. 

Lord  Wood. — ^In  this  case  there  is  no  room  for  doubt. 
Where  the  parties  were  settled  before  1832,  does  not 
seem  clear,  but  it  certainly  was  not  in  the  parish  of  St 
Ninians.  In  the  year  1831,  Wilson  the  former  husband 
died,  leaving  a  vridow  and  child,  both  of  whom  had  then 
an  undoubted  claim  of  relief  against  the  parish  in  which 
he  was  settled.  In  1832,  having  married  again,  the 
family,  including  the  child,  come  to  the  parish  of  St 
Ninians,  where  they  lived  till  1842  ;  and  in  that  period 
acquired  a  settlement  by  means  of  an  industrial  residence. 
It  has  been  settled,  since  the  case  of  Crieff,  that  a  widow 
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jjj^^'.^^'^  may,  by  industrial  residence,  acquire  a  settlement  for 
^°^     her  child,  just  as  a  father  may ;  but  in  the  case  of  a  se- 

A'rii'n  ^^^^  marriage,  it  seems  altogether  different.  A  settle- 
^8^9.  ment  acquired  by  means  of  industrial  residence,  is  alto- 
Appeai.  gather  derivative  to  her.  In  truth,  she  seems  to  fall  into 
it,  rather  than  to  acquire  it.  There  is  no  ground,  there- 
fore, for  the  child  to  claim  relief  against  the  parish  in 
which  her  stepfather  has  resided.  Such  residence  wouJd 
not  take  away  the  child's  right  of  relief  against  the 
parish  of  the  father's  settlement,  and  I  accordingly  move 
that  the  sentence  of  the  Sheriff  be  affirmed. 

The  Lord  Justice-Clerk. — I  entirely  concur.  I  as- 
sume that  at  the  death  of  Wilson  he  had  a  settlement 
in  J)umfrics,  against  which  parish  his  child  also  had  a 
right.  It  is  quite  clear,  that  no  act  of  the  mother  could 
destroy  this  right  of  the  child,  unless  she  was  able  to  ac- 
quire for  it  another  settlement.  The  Crieff  case  was  al- 
together different.  A  widow  stands  in  some  respects  in 
the  position  of  a  father,  but  here  the  mother  married 
again.  By  that  act  her  settlement  was  changed  at 
once.  Suppose  that  the  child  became  chargeable  the 
day  after  the  marriage  of  her  mother,  could  it  be  said 
that  she  had  thereby  lost  her  right  against  the  parish  of 
her  father?  or  could  it  be  pretended  that  she  had,  by  her 
mother's  marriage,  obtained  a  right  against  the  parish  to 
which  her  fiither-in-law  belonged  ?  The  argument,  that 
the  parish  of  St  Ninians  had  gained  by  the  industry  of 
the  wife,  was  altogether  futile,  when  pleaded  as  a  ground 
on  which  a  settlement  therein  could  be  obtained  for  a 
child  by  a  former  marriage,  as  the  law  could  only  regard 
the  husband  in  such  a  case. 

The  Appeal  was  refused,  with  expenses. 
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GLASGOW. 

Judge — TuE  Lohd  Justice- Clerk, 

April  26. 
184.9. 
P.  E.  Henderson,  Appellant. — Monro. 

AGAINST 

M'AuLAY  &  Co.,  Respontlenta. — D,  Mackenzie. 

Appeal. — Objection  to  the  competency  of  au  appeal  sustaineil,  in 
r^pect  it  was  not  hxlged  witbin  ten  days  after  judgment,  disposing  of 
the  merits  and  matter  of  expenses,  although  there  was  a  subsequent 
interlocutor  in  the  case. 

This  action  was  instituted  by  the  defenders  M'Aulay  &  H^de?Li 
Co.,  provision  merchants,  Glasgow,  against  Thomas  and  *•  ^*^*y 
Peter  E.   Henderson    for  payment   of  an   account   of  q^^^^^^ 
£12 :  12 :  8,  incurred  to  the  pursuers.    Decree  in  absence  Apm  26. 
was  obtained   against   both   defenders,   and  extracted. - 
Thereafter,    on  the  petition  of  one  of  the   defenders, 
P.  E.  Henderson,  he  was  reponed  on  consignation  of  the 
previous  expenses,  and  a  litigation  ensued  between  the 
pursuers  and  P.  E.  Henderson,  in  regard  to  the  liability 
of  the   latter.     In  the  meantime,  the  other  defender, 
Thomas  Henderson,  was  charged  under  the  decree  ob- 
tained against  him,  and  the  principal  sum  recovered  from 
bim.     On   advising   the   proofs,    the   Sheriff-substitute 
(Mr  Skene)  pronounced  the  following  interlocutor : — 

^  Glasgow,  Sth  November  1S48. — Having  resumed  consideration  of 
'  this  process,  in  respect,  while  the  pursuers'  proof  sufficiently  instructs 
'  the  defender  Peter  E.  Henderson's  liability  for  the  whole  sum  sue<l 
'  for,  it  appears  from  the  close  of  the  said  proof  that  the  principal  sum 
'  sued  for  has  been  recovered  from  the  other  defender ;  finds  the  said 
'  Peter  £.  Henderson  liable  to  the  pursuers  in  payment  of  interest 
^  thereon  merely,  and  finds  him  also  liable  to  the  pursuers  in  expenses, 
'  of  which  allows  an  account  to  be  lodged,  and  remits  the  same  to  the 
'  auditor  to  tax  and  to  report,  and  decerns. 

^  George  Skene.' 


Appeal. 
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No.  32.  The  defender  reclaimed,  and  thereafter  appealed  to  the 
V.  M'AuUy  Sheriff,  who  adhered,  with  the  variation  on  the  point  of 
~  expenses,  that  these  were  to  be  allowed  subiect  to  large 

Glasgow.  ,.^        .  ^,  ,,■!./.    J 

April  26.  modification.  The  expenses  were  taxed  and  modined  on 
the  14th  of  February  1849,  by  the  Sheriff-substitute,  to 
£6.  This  interlocutor  was  acquiesced  in,  and  an  extract 
of  the  decree  ordered.  When  the  Sheriff-clerk  was 
making  out  the  extract,  it  was  found  that  the  sum  con- 
signed by  the  defender  when  he  was  reponed  had  never 
been  uplifted,  and  a  motion  was  lodged  by  the  pursuers 
for  authority  to  receive  this  sum  in  payment  pi^o  tanio 
of  the  modified  expenses,  which  was  granted  on  the  21st 
February  1849. 

An  appeal  was  taken  against  the  judgment  at  the 
next  Court  of  Justiciary,  and  the  appeal  was  lodged  and 
intimated  on  the  3d  of  March,  ten  days  after  the  last 
interlocutor  of  21st  February  1849. 

Monro,  for  the  appellant,  contended,  that  the  final 
interlocutor  in  the  action  was  that  of  21st  February,  and 
that  the  appeal  having  been  lodged  within  ten  days  after 
that  interlocutor  was  pronounced  it  was  regular  and  com- 
petent. 

Mackenzie,  for  the  respondent,  objected  to  the  com- 
petency of  the  appeal,  in  respect  that  it  was  not  lodged 
within  ten  days  of  the  final  judgment  or  decree  in  the 
cause.  By  the  act  20th  Geo.  II.  c.  43,  J  34,  an  appeal 
to  the  Circuit  Court  must  be  taken  either  at  the  time  of 
pronouncing  *  final  decree  and  sentence  or  judgment,' 
or  within  ten  days  thereafter,  by  lodging  the  appeal  in 
the  hands  of  the  clerk  of  Court.  So  also,  by  the  Act  of 
Sederunt  of  12th  July  1839,  appeals  are  declared  *  com- 
*  potent  only  after  a  final  judgment  has  been  pronounced, 
'  and  the  matter  of  expenses  has  been  disposed  of;'  and 
the  appeal  must  be  taken  either  at  the  time  of  pronoun- 
cing such  final  judgment,  or  within  ten  days  thereafter. 
Now,  here  the  merits  of  the  action  were  disposed  of  by 
the  interlocutor  of  the  Sheriff-depute  adhering  to  that 
of  the  Sheriff-substitute  of  8th  November  1848,  T\nth 
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the  variation,  that  he  held  the  pursuers  entitled  to  ex-    No.  32. 
penses,  but  subject  to  modification.     That  was  the  final  «.  M<Aaiay. 

judgment  or  decree  on  the  merits,  and  the  *  matter  of '. — 

expenses  was  disposed  of,  and  decree  given  therefor  on  ApSi  26". 
the  14th  February  1849.     The  appeal  was  not  lodged     ^^^^' 
with  the  clerk  of  Court  within  ten  days  of  this  decree,      ^^^ ' 
and  therefore  was  incompetent,  both  under  the  act  of 
Parliament  and  act  of  Sederunt.     The  interlocutor  of 
the  24th  February  merely  authorised  the  pursuers  to 
uplift  the  consigned  sum,  and  to  apply  them  towards 
pajrment  of  the  amount  of  the  modified  expenses,  and 
was  neither  the  final  judgment  or  decree  on  the  merits, 
nor  the  judgment  disposing  of  the  matter  of  expenses. 

Held  by  the  Lord  Justice-Clerk — ^That,  as  by  the 
act  of  Parliament  and  act  of  Sederunt,  the  appeal  must 
be  taken  within  ten  days  of  the  final  judgment  in  the 
cause,  and  of  the  decree  disposing  of  the  matter  of  ex- 
penses ;  and  as  the  decree  here  disposing  of  the  expenses 
was  that  of  the  14th  February  1849,  approving  of  the 
auditor's  report,  modifying  the  expenses  to  £6,  and  de- 
cerning therefor,  the  whole  merits  having  been  then  dis- 
posed of,  and  as  the  appeal  was  not  taken  within  ten 
days  of  such  interlocutor,  it  was  incompetent.  The  in- 
terlocutor of  the  21st  February  1849  was  a  mere  inter- 
locutor following  on  the  previous  final  judgment,  and 
caused  by  the  defender  having  incurred  an  award  by 
being  reponed  against  a  decree  in  absence. 

The  appeal  was  dismissed. 

Monro,  for  the  appellant,  moved  that  his  Lordship 
should  modify  the  expenses. 

Lord  Justice-Clerk. — I  do  not  in  general  modify 
the  expenses  in  an  appeal,  but  allow  the  whole  expenses 
which  have  been  incurred  in  consequence  of  the  appeal, 
subject  to  proper  taxation.  Some  cases  may  occur  in 
which  one  can  safely  modify  expenses.  But  the  principle 
on  which  I  act  is,  that  the  successful  party  in  the  appeal, 
whether  appellant  or  respondent,  should  not  lose  in  point 
of  expenses  when  he  gains  the  appeal. 
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Marshall,  Appellant. — Monro. 

AGAINST 

Turner,  Respondent. — Logan. 

Appeal— Caution. — Held,  1.  That  there  is  no  statutoxy  provision  re- 
quiring a  certificate  that  caution  has  been  found  in  an  appeal  to  the 
Circuit  Court.  2.  Circumstances  in  which,  on  an  allegation  that 
caution  bad  not  been  found,  the  Court  offered  dine  to  allow  the 
necessary  evidence  to  be  produced. 

No.  33.        This  was  an  appeal  from  the  Sheriff  of  Lanarkshire. 

Marshall  «?•  ^<.         ,  i  i     .  hi. 

Turner.    On  the  appeal  being  called,  it  was  objected  by  the  re- 

Giasgow.   spondent,  that  there  did  not  appear  to  have  been  any 

1849.  '  caution  found,  as  required  by  the  statute.     It  was  usual 

Appeal,    to  certify  on  the  back  of  the  appeal  that  caution  had 

been   duly   given;   but   not  only   was    this    certificate 

wanting  in  this  case,  but  there  was  no  certificate  of  any 

kind  to  shew  that  caution  had  been  found. 

Answered,  for  the  appellant,  that  caution  had  in  iact 
been  found,  and  that  the  appellant's  agent  was  his 
cautioner. 

The  Lord  Justice-Clerk. — ^The  statute  does  not  con- 
tain any  directions  as  to  the  production  of  a  certificate 
in  any  form,  it  only  directs  caution  to  be  found,  which  it 
is  alleged  has  been  done  in  the  present  case.  If,  there- 
fore, the  respondent  disputes  this,  the  case  must  be 
delayed,  in  order  to  afford  the  appellant  time  to  produce 
the  necessary  evidence  of  the  fiicts.  Prima  facie^  the 
objection  is  not  good,  as  it  is  very  unlikely  that  the 
Sheriff-clerk  would  have  ti-ansmitted  the  appeal,  if 
caution  had  not  been  duly  given. 

Logan  hereupon  departed  from  the  objection,  and  the 
case  proceeded. 
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SOUTH  CIRCUIT. 

Spring^  1849. 
DUMFRIES. 

Present,  ^^^'J^' 

Ijords  Moncrieff  and  Cockburn. 
Jane  M'Kicuen  or  Charters — Clegliorn 

AGAINST 

Helen  Muir — WeUh, 

Appeal — Innkeeper — Lien. — Held  that  an  Innkeeper  had  a  right  to 
detain  tbe  wearing  apparel  of  a  guest  who  neglected  to  pay  his  bill 
when  demanded,  even  though  payment  was  refused  on  the  ground  that 
the  charges  therein  exceeded  what  had  been  agreed  on. 

This  was  an  appeal  from  the  Stewart  of  Kirkcud-    No.  29. 
bright,  against  a  decision  refusing  to  recognize  a  lien   «.  Muir. 
claimed  by  the  appellant,  under  the  following  circum-  Dumfries, 
stances  : — ^The  respondent's  husband,  who  is  a  dancing-     ?849. 
master,  having  periodically  given  lessons  in  the  village    Appeal, 
where  the  appellant  lives  and  keeps  an  inn,  was  in  the 
habit  of  staying  at  her  house,  and  had  incurred  a  bill  of 
a  few  shillings,  when  he  determined  to  give  a  ball  to  his 
scholars,  and  for  that  purpose  sent  for  his  wife  (the  re- 
spondent in  this  appeal),  together  with  his  daughter,  to 
assist  at  the   entertainment.    They  accordingly  came, 
bringing  with  them  no  other  clothes  than  those  they 
were  wearing,  save  their  ball  dresses,  and  took  up  their 
abode  at  the  appellant's  house,  where  they  partook  of 
refreshments,  and  were  furnished  with  a  room  in  which 
they  dressed  for  the  ball,  and  left  their  ordinary  clothes 
lying.    On  their  return  from  the  ball,  and  before  leav- 
ing, the  husband  of  the  respondent  called  for  the  bill, 
but  refused  to  pay  the  whole  sum,  as  he  alleged  that  cer- 
tain items  were  charged  higher  than  had  been  agreed 
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11^'^  on ;  whereupon  the  appellant  detained  the  ordinary  wear- 
«.  Uajr.    ing  apparel  of  the  whole  party,  leaving  them  to  go  home» 


Dnmfriea.  a  distance  of  eight  or  nine  miles,  in  their  ball  dresses. 
1849.  *  The  respondent  thereupon  presented  a  petition  to  the 
Appeal.  Stewart  of  Kirkcudbright,  praying  for  restoration  of  her 
wearing  apparel,  to  which  answers  were  given  in,  and  a 
proof  afterwards  allowed  by  the  Stewart-substitute,  as  to 
whether  the  respondent  had  any  other  ordinary  wearing 
apparel  than  those  detained  by  the  appellant  on  the  oc- 
casion in  question.  On  advising  the  whole  case,  the 
Stewart-substitute  ordained  the  clothes  to  be  delivered 
up,  founding  his  judgment  on  the  fact  that  the  respon- 
dent had  no  other  clothes  in  which  to  go  home. 

Against  this  judgment  an  appeal  was  taken  to  the 
Circuit  Court. 

Cleohorn,  for  the  Appellant,  pleaded — ^It  was  un- 
doubted law  that  an  innkeeper  had  a  right  of  retention 
over  the  luggage  of  his  guests,  in  security  of  the  debts 
incurred  by  them  in  that  character,  and  accordiBgly,  if 
his  bill  was  not  settled,  had  a  right  to  detain  it.  This 
right  was  universal,  extending  to  all  possible  luggage, 
and  any  inconvenience  alleged  to  arise  to  the  respon- 
dent in  this  case,  only  shewed  the  efficacy  of  the  right  of 
retention  in  forcing  a  settlement.  The  proof  allowed  by 
the  Stewart-substitute  was  therefore  quite  irrelevant, 
and  his  judgment  ill  founded. 

Welsh,  for  the  Respondent,  answered — ^The  right 
claimed  by  the  appellant  amounted  substantially  to  a 
right  to  incarcerate  within  her  inn  such  customers  as  re- 
fused to  pay  any  bill,  however  exorbitant ;  for,  to  leave 
persons  no  alternative  but  that  of  being  either  detained, 
or  walking  home  several  miles  in  a  rainy  night  in  thin 
shoes  and  light  muslin  dresses,  and  without  bonnets,  was 
equivalent  to  a  power  of  incarceration.  But  here  there 
had  not  even  been  a  refusal  to  pay  the  bill,  but  objec- 
tion was  made  to  certain  charges,  as  being  contrary  to 
express  agreement. 
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The  respondent  was  entitled  to  prevail  on  another    No.  29. 
ground,  for  the  debt  incurred  was  a  debt  of  the  hus-   •.  Muir. 
band's,  and  therefore  no  separate  property  of  the  wife,  Dumfries, 
especially  if  that  property  was  of  a  paraphernal  character,     1849. ' 
as  in  the  present  case,  could  be  retained  in  security    Appeal, 
for  it. 

Lord  Cockburn. — We  cannot  hear  you  upon  that 
point.  There  is  not  a  word  about  it  in  the  judgment  of 
the  Inferior  Court. 

The  Court  were  of  opinion  that  the  innkeeper's  right 
of  retention  extended  to  articles  of  dress  retained  by 
her  from  the  respondent.  They  therefore  altered  the 
judgment  of  the  Stewart-substitute. 


NORTH   CIRCUIT. 

ABERDEEN. 
Present, 
Lords  Mackenzie  and  Medwyn.  April  24. 

'  1849.  ' 

Her  Majesty's  Advocate— />«<»  A,D. 

AGAINST 

Christian  Duncan — Burnett. 

IxoiCTMBNT— .Relevancy— Theft  by  Housebreaking.— Circum- 
stances which  were  held  safficieut  to  support  a  charge  of  theft  by 
hoQsebreaking,  although  the  paunel  was  not  charged  with  using  anj 
other  violence  than  opening  the  attic  door  bj  means  of  false  keys. 

Christian  Duncan  was  charged  with  Theft,  by  means    No.  30. 
of  Housebreaking :  DmiGan. 

Aberdeen. 
In  so  par  as,  on  the  14th  day  of  October  1848,  or  on  oue  or  other    -^P"*  24. 

of  tiie  days  of  that  month,  or  of  September  immediately  preceding,  or — — 

November  immediately  following,  you  the  said  Christian  Duncan  did,  House- ^ 
wickedly  and  feloniously,  break  into  and  enter  an  attic-room  of  a  breaking, 
dwelling-house  situated  in  or  near  Long  Acre,  in  or  near  Aberdeen, 
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No.  30.     tbe  said  attic -room  beiug  then  and  now  or  lately  possessed  or  occupied 

[Christian 

Duncan. 


Christian    j^^  James  Reid,  a  baker,  now  or  lately  residing  or  lodging  with  Wil 


liam  Largue,  a  spirit-dealer,  now  or  lately  residing  in  or  near  Ilatcheon 
April^r    S*-^®^*  ^^  ^^  ^^^  Aberdeen,  by  opening  the  lockfast  door  of  the  said 
1849.      attic-room  by  means  of  a  false  key  or  picklock ;  and  having  thus,  or 
Theft  by      i"  80°^®  other  way  or  by  some  means  to  the  prosecutor  unknown,  ob- 
Houae-        tained  entrance  into  the  said  attic  -room,  you  the  said  Christian  Duucan 
did,  then  and  there,  wickedly  and  feloniously,  steal  and  theftuously 
away  take,  a  book  titled  '  Tbe  Self- Interpreting  Bible,  with  an  £vaD- 
*  gelical  Commentary  by  the  late  Rev.  John  Brown,  Minister  of  the 
*•  Gospel  at  Haddington,'  or  bearing  some  similar  title,  the  property, 
or  in  the  lawful  possession,  of  the  said  William  Largue,  or  in  the  law- 
ful possession  of  the  said  James  Keid ;  as  also,  two  hearth-rugs,  tiro 
crystal  cruets,  and  a  piece  of  wax-cloth,  the  property,  or  in  the  lawful 
possession,  of  the  said  James  Reid. 

Burnett  objected  to  the  relevancy  of  the  libel,  in  so 
far  as  it  charged  housebreaking.  It  was  necessary  to 
constitute  the  aggravation  of  housebreaking,  that  the 
external  security  of  the  dwelling  should  be  violated, 
whilst  the  charge  preferred  against  the  pannel  was  not 
only  destitute  of  any  allegation  to  that  effect,  but  plainly 
indicated  that  it  was  an  inner  door  which  she  was  accused 
•  of  having  opened,  on  the  security  of  which  the  inmates 
could  not  be  taken  to  have  relied. 

Deas. — It  was  set  forth  in  the  indictment,  that  Reid, 
from  whom  the  articles  mentioned  were  taken,  was  a 
lodger.  The  attic  door  was  therefore  to  him  an  outer 
door,  as  it  formed  the  entrance  to  his  habitation,  aud 
constituted  its  only  safeguard. 

The  Court  sustained  the  relevancy  of  the  indictment, 
Lord  Mackenzie  remarking,  that  he  had  known  a  case 
where  the  Court  sustained  an  aggravation  of  housebreak- 
ing, the  party  having  broken  out  of  a  house  which  be 
entered  for  the  purpose  of  committing  a  theft. 

The  pannel  afterwards  pled  guilty  to  the  charge  of 
theft,  without  the  aggravation  of  housebreaking. 

In  respect  of  which  judicial  confession,  she  was  sen- 
tenced to  be  transported  for  the  period  of  seven  years. 
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Hbr  Majesty's  Advocate — DeoM  A»D. 

AGAINST 

Ann  Diithie — Burnett, 

Indictment — ^Relevancy — Wanton  and  Malicious  Mischief. — 
Ciicumstances  in  which  the  Crown,  on  the  recommendation  of  the 
Court,  withdrew  a  charge  of  Wanton  and  Malicious  Mischief,  it 
peariog  that  in  fact  the  prisoner  s  attempt  had  been  abortive. 

No.  3!. 

Ann  Duthie  was  charged  with  Malicious  Mischief;  ^^"j^" 
08  also  Wanton  Mischief:  Abei-deon. 

April  24. 
I«4!). 
In  so  par  as,  (1.),  on  the  night  of  the  8th,  or  morning  of  the  9th,  — , 

day  of  October  1848,  or  on  one  or  other  of  the  days  of  that  month,  or  Malicious 
of  September  immediately  preceding,  or  of  November  immediately  fol-  Miachief. 
lowing,  at  or  near  the  house  situated  in  or  near  King  Street,  in  or 
uear  Aberdeen,  then  and  now  or  lately  occupied  by  John  Duncan,  then 
and  now  or  lately  residing  there,  you  the  said  Ann  Duthie  did,  wick- 
edly, wantonly,  and  mischievously,  throw  two  or  more  stoues  or  other 
bard  missiles  at  one  or  more  of  the  windows  in  the  said  house,  with 
the  intent  and  for  the  purpose  of  breaking  the  glass  of  the  said  win- 
dows, or  of  one  or  more  of  them,  the  property,  or  in  the  lawful  pos-  • 
session,  of  the  said  John  Duncan  ;  and  which  stones,  or  one  or  more  of 
tbem,  struck  forcibly  against  a  wire  frame,  which,  unknown  to  you 
the  said  Ann  Duthie,  had  been  recently  before  put  up  on  the  outside 
of  the  glass  of  the  said  windows,  or  of  one  or  more  of  them,  for  their 
or  its  protection,  and  but  for  which  protection  the  glass  of  the  said 
windows,  or  of  one  or  more  of  them,  would  have  been  broken  by  the 
stones  thrown  by  you  as  aforesud,  or  by  one  or  more  of  them ;  and 
this  yon  the  said  Ann  Duthie  did,  while  the  said  windows  were,  and 
were  well  known  to  yon  to  be,  watched  by  and  under  the  charge  of  the 
police  authorities  of  Aberdeen,  for  the  express  purpose  of  preventing 
yoa  from  breaking  the  said  windows,  as  you  had  previously  done,  or 
from  throwing  stones  or  other  hard  missiles  thereat,  which  you  never- 
theless did  as  aforesaid,  in  open  defiance  of  the  law  and  of  the  said 
aathorities :  Likeas  (2.),  on  the  9th  day  of  October  1848,  or  on  one 
or  other  of  the  days  of  that  month,  or  of  September  immediately  pre- 
ceding, or  of  November  immediately  following,  at  or  near  the  house  or 
premises  situated  in  or  near  Huxter  Row,  in  or  near  Aberdeen,  then 
and  now  or  lately  occupied  as  the  town-house  of  Aberdeen,  you  the 
said  Aun  Duthie  did,  with  your  hand  or  hands,  or  by  some  other 
means  to  the  prosecutor  unknown,  wickedly,  wantonly,  maliciously, 
and  mischievously,  break  or  destroy  six,  or  thereby,  panes  of  glass  of 
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No.  81.    one  of  the  windows  of  the  said  last-mentioned  house  or  premises,  the 
^  thie^"   P'^P^^y*  ^^  *^  ^^®  lawful  possession,  of  the  Burgh  of  Aberdeen,  or  of 

'- —  the  Magistrates  and  Town  Council  of  Aberdeen,  for  behoof  of  or  as  le- 

•  April ^4.'  pre^i^^^n^  ^^^  community  of  Aberdeen. 
1849.  ' 

Wantonand  BuRNETT  objected  to  the  relevancj  of  the  first  charge 
Miach^ff  contained  in  the  indictment.  It  plainly  appeared  that 
the  attempts  made  by  the  pannel  had  proved  abortive, 
and  consequently,  could  not  found  a  relevant  minor  to  a 
charge  of  malicious  or  wanton  mischief,  when  no  mis- 
chief in  fact  ensued.  It  was  immaterial  by  what  means, 
or  by  whose  precautions,  her  attempts  had  been  defeated. 
Deas. — But  for  the  strong  wire  frame  which  protected 
the  window,  the  attempt  would  have  succeeded,  and  the 
law  would  regard  her  repeated  attempts,  if  defeated,  as 
equivalent  to  the  completed  offence. 

The  CouBT  having  conferred.  Lord  Mackenzie  recom- 
mended that  the  first  charge  should  be  withdrawn.  His 
Lordship  added,  that  in  so  doing  the  Court  did  not  in- 
tend to  give  any  opinion  on  the  validity  of  the  objection, 
much  less  to  determine  the  point. 

The  pannel  pleaded  guilty  to  the  second  charge  as 
libelled. 

In  respect  of  which  judicial  confession,  she  was  sen- 
tenced to  be  imprisoned  for  one  year,  Lord  Mackenzie 
remarking,  that,  had  there  been  any  precedent  to  that 
effect,  he  would  have  passed  a  sentence  of  transportation, 
in  consequence  of  the  number  of  previous  convictions, 
nine  in  number,  which  had  been  proved  against  her. 
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PERTH. 
Present, 
Lords  Mackenzie  and  Medwtn.  May  2. 

1849. 

Her  Majesty's  Advocate — 2>ea#,  A.D. 

AGAINST 

John  Elder  3f  urdoch. —  W.  G,  Dickson. 

IsDiCTMENT — RELEYANCY.-^Objectioii  to  the  indictmeat,  that  the 
minor  did  not  answer  to  the  major,  repelled. 

John  Elder  Murdoch  was  charged  with  Wilfully,  No.  si. 

Unlawfiilly,  and  Maliciously,  or  the  Wilfully,  Unlawfully,  Murdoch. 

and  Recklessly,  placing  or  rolling,  and  leaving  a  stone  Perth, 

upon  or  between  or  near  the  rails  of  a  line  of  railway,  i849.' 


used  for  conveying  passengers  and  goods  by  locomotive  wafui 
trains  or  carriages,  in  a  manner  calculated  and  intended,  ^™*^' 
or  in  a  manner  calculated  to  obstruct  such  trains  or 
carriages,  and  to  endanger  the  lives  or  safety  of  the 
passengers  and  other  persons  travelling  thereby ;  As  also, 
with  contravention  of  the  statute  3d  and  4th  Vict.  c.  97 
sect.  15. 

In  so  far  as,  on  the  4th  day  of  March  1840,  or  on  one  or  other  of 
the  days  of  that  month,  or  of  February  immediately  preceding,  or  of 
the  bypast  part  of  April  immediately  following,  you  the  said  John 
Elder  Murdoch  did,  wilfully,  unlawfully,  and  maliciously,  or  wilfully, 
unlawfully,  and  recklessly,  place  or  roll  and  leave  a  large  stone,  weigh- 
ing six  hundredweight,  or  thereby,  upon  or  between  or  near  the  rails 
of  the  line  of  the  railway,  then  and  now  or  lately  called  the  Edinburgh 
and  Northern  Railway,  then  and  now  or  lately  the  property,  or  in  the 
lawful  possession,  of  the  company  incorporated  by  Act  of  Parliament, 
under  the  name  or  title  of  the  Edinburgh  and  Northern  Railway 
Company,  or  under  some  similar  or  other  name  or  title,  and  at  or  near 
tkt  part  of  the  said  line  of  railway,  situated  226  yards,  or  thereby,  to 
the  south-eastward  of  a  bridge  which  crosses  the  said  line  of  railway  at 
or  near  the  farm  of  Braeside,  In  or  near  the  parish  of  Abdie,  and 
county  of  Fife,  then  and  now  or  lately  occupied  by  Andrew  Dingwall, 
a  farmer,  then  and  now  or  lately  residing  there,  and  which  bridge  is 
situated  1640  yards,  or  thereby,  to  the  north-westward  of  the  CoUessie 
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T  i^'^'^A*     Station  of  the  said  railway :  and  which  line  of  railway  was  then  used, 

John  Elder       ,  „  .  ^  \    i  j    *  .  i 

Murdoch.   ^°d  was  well  known  to  you  to  be  used,  for  conveying  passengers  and 

Pgy^  goods  by  locomotive  trains  or  carriages ;  and  this  you  did,  in  a  manner 
May  2.  calculated,  and  by  you  intended,  or  in  a  manner  calculated  to  obstruct 
'  the  said  trains  or  carriages,  and  to  endanger  the  lives  or  safety  of  the 
mml*^  passengers  and  other  persons  travelling  thereby ;  and  more  particularly 
in  a  manner  calculated,  and  by  you  intended,  or  in  a  manner  calculated 
to  obstruct  a  locomotive  train  or  set  of  carriages  driven  by  locomotive 
power,  and  carrying  passengers,  which  you  expected  or  had  reason  to 
believe  would  shortly  thereafter  pass  from  Perth,  or  the  direction  of 
Perth,  to  or  towards  Burntisland,  along  that  part  of  the  said  line  of 
railway  upon  or  near  to  which  you  had  placed  or  rolled  and  left  the 
said  stone  as  aforesaid ;  and  the  said  stone  was  so  placed  or  rolled  and 
left  by  yon  as  aforesaid,  in  such  manner  bjs  to  obstruct  the  said  loco- 
motive train  or  set  of  carriages ;  and  the  said  locomotive  train  or  set  of 
carriages,  having  a  number  of  passengers  and  other  persons  therein  or 
thereupon,  did,  shortly  after  the  said  stone  had  been  so  placed  or  rolled 
and  left  by  you  as  aforesaid,  pass  along  that  part  of  the  said  line  of 
railway  upon  or  near  to  which  you  had  so  placed  or  rolled  and  left  the 
said  stone,  and  the  engine  and  carriages  propelling  and  forming  tbe 
said  locomotive  train,  or  one  or  more  of  them,  did  come  violently  in 
contact  with  the  said  stone,  and  were  thereby  obstructed,  damaged, 
and  injured,  and  the  passengers  and  others  conveyed  in  or  upon  the  said 
engine  and  carriages  were  thereby  put  in  bodily  fear,  and  their  lives 
or  safety  endangered. 

Dickson,  for  the  pannel,  objected  to  the  relevancy  of 
the  common  law  charges  as  libelled.  The  offences  set  forth 
in  the  major  were  both  described  as  crimes  of  intention, 
inasmuch  as  the  word  wilfully  was  contained  in  eacb, 
whilst  in  the  minor  it  was  said,  *  and  this  you  did  in  a 

*  manner  calculated,  and  by  you  intended,  or  in  a  man- 
'  ner  calculated  to  obstruct  the  said  trains  or  carriages, 

*  and  to  endanger  the  lives  or  safety  of  the  passengers 

*  and  other  persons  travelling  thereby,*  &c.  According 
to  the  major,  intention  was  essential  to  the  commission 
of  the  offence ;  but  in  the  minor,  by  libelling  merely  that 
the  act  was  *  calculated'  in  the  alternative,  the  libel  be- 
came illogical  and  repugnant ;  the  law  recognised  a  dif- 
ference between  crimes  of  recklessness  and  criminal 
design  (case  of  Macbea7iy  15th  April  1847,  Inverness, 
Arkley,  p.  262.)  The  Crown  having  charged  intent 
in  the  major,  could  not  be  allowed  to  set  forth  a  charge 
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from  which  design  was  excluded,  which  was  manifestly  ^^^^^ 
the  case  in  this  indictment,  from  being  placed  in  the  Mardoch. 
alternative  to  the  intended  act.  Pert^. 

May  2. 

Deas. — ^The  libel  was  relevant,  had  it  charged  simplj     lus. 


the  •  wilfully,  unlawfully,  and  recklessly  placing,'  &c.  wufui 
a  stone  *  in  a  manner  calculated'  to  produce  the  injuiy 
apprehended,  it  would  doubtless  have  been  sufficient, 
and  it  was  not  the  less  so  from  that  charge  being  inter- 
woven with  another  relevant  charge.  The  wilful  and 
reckless  act  was  clearly  an  offence,  though  a  less  heinous 
one  than  the  wilful  and  malicious. 

The  objection  was  repelled. 

After  evidence  led,  the  Juiy  found  the  pannel  guilty 
of  wilfully,  unlawfully,  and  recklessly  placing,  or  rolling 
and  leaving  a  stone,  &c.,  and  unanimously  recommended 
hun  to  the  mercy  of  the  Court. 

In  respect  of  which  verdict  of  Assize,  the  Court  sen- 
tenced tbe  pannel  to  six  months  imprisonment. 


HIGH   COURT. 

Present, 

The  Lord  Jubtice-Genbral,  June  2. 

1849. 

The  Lord  Jdstice-Clebk, 

Lords  Mackenzie,  Monoreiff,  Cookburn,  Wood,  and  Ivory. 

William  Tblfeb,  Sospender — Mancreif. 

AGAINST 

Richard  John  Moxbt,  Respondent— JVJMiMf. 

SuBPEMBiON — Relevancy. — Held  that  it  was  sufficient,  in  a  police 
complaint,  to  aver  that  the  suspender  had  resisted  or  molested  of- 
ficers of  police  in  the  execution  of  their  duty,  without  setting  forth 
what  was  the  particular  duty  they  were  engaged  in  discharging. 
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No.  35.       This  was  a  suspension  of  a  judgment  of  the  Police 
Moxey!    Court  of  Edinburgh,  arising  out  of  the  following  circum- 

High  Court,  stances : — 
^"^Ll       By  the  136th  section  of  the  Edmburgh  Police  Act,  11th 

sugpcnfdon.  ^^^  l^^h  Victoria,  cap.  113,  all  publicans  are  prohibited 
from  selling  ale,  beer,  or  exciseable  liquors,  after  eleven 
o'clock  at  night.  The  respondent  had  been  in  the  habit 
of  causing  officers  from  time  to  time  to  search  the  sus- 
pender's premises  after  eleven  at  night,  with  the  view  of 
ascertaining  whether  he  allowed  drinking  in  his  establish- 
ment after  that  hour.  On  the  evening  of  Saturday,  the 
24th  of  March  1849,  the  suspender  having  heard  a  loud 
knocking  at  the  door  between  eleven  and  twelve,  inquired 
who  was  there,  and  was  answered  "  police."  He  then 
unbarred  his  door,  when  two  persons  presented  them- 
selves in  plain  clothes,  wearing  shooting  jackets,  and  one 
of  them  with  a  cap  on,  and  proceeded,  without  the  exhi- 
bition of  any  warrant,  to  search  the  suspender's  premises. 
In  the  course  of  their  search,  the  suspender  interfered, 
and  refused  to  allow  them  to  proceed  farther  through 
his  house  without  an  exhibition  of  some  authority,  where- 
upon the  persons  went  away. 

Three  days  thereafter,  a  complaint  was  served  upon 
the  suspender,  at  the  instance  of  the  respondent,  wherein 
he  was  accused  of  *  resisting  or  molesting  officers  of  po- 
'  lice  in  the  execution  of  their  duty.'  On  this  complaint 
evidence  was  adduced  by  both  parties,  in  relation  to  the 
facts  of  the  case.  On  the  30th  of  March  1849,  the  pre- 
siding Judge  found  the  complaint  proved  against  the 
suspender  by  evidence  adduced,  and  sentenced  him  to 
pay  a  fine  of  Two  Pounds  sterling,  or  otherwise  to  be 
imprisoned  for  a  period  of  ten  days.  The  complainer, 
with  a  view  to  suspension,  made  consignation  of  the  fine 
in  the  hands  of  the  clerk  of  the  police,  and  presented 
the  present  note  of  suspension. 

The  respondent,  in  his  answers,  set  forth  that  the 
complainer,  when  he  refused  to  allow  the  officers  to 
search  his  premises,  knew  that  they  were  policemen,  and 


Digitized 


by  Google 


AND  CIRCUIT  COURTS  OF  JUSTICIARY.  233 

also  that  no  order,  judgment,  or  conviction  could  be  set  ^^*  ^' 
aside,  under  the  107th  section  of  the  Edinburgh  Police   Mo»ey/ 

Act.  High  Court 

MoNCREiFF,  for  the  Suspender. — ^The  complaint  was  iwg.' 
bad,  in  respect  it  did  not  set  forth  that  the  police  were  sospeDuon. 
in  the  execution  of  their  duty  at  the  time  the  alleged 
resistance  offered  by  the  complainer  was  made.  It  ought 
also  to  have  shewn  what  the  particular  duty  was  which 
they  professed  to  discharge.  That  would  have  enabled 
the  party  to  defend  himself  against  the  complaint,  by 
shewing  that  the  police  were  not  in  the  exercise  of  any 
legitimate  function.  This  was  necessary  to  be  averred, 
as  otherwise  policemen  might  assume  to  enter  any 
private  house  without  warrant,  or  other  lawfiil  cause, 
and  if  they  were  resisted,  might  proceed  to  draw  a  com- 
plaint, such  as  that  now  sought  to  be  suspended,  and 
obtain  conviction  on  a  simple  proof  that  he  had  been 
resisted,  although  the  resistance  was  justifiable  in  the  cir- 
cumstances. 

Neaves,  for  the  Respondent. — It  was  set  forth  in  the 
complaint,  that  the  party  well  knew  the  persons  whom 
he  resisted  to  be  constables,  and  this  must  be  held  to 
have  been  proved  by  the  finding  of  the  Judge.  No  spe- 
cial warrant  was  necessary  for  the  protection  of  a  police- 
man in  the  execution  of  his  duty,  and  there  was  quite 
sufficiency  of  averment  here  to  sustain  conviction ;  and 
cited  the  precedent  of  Devitt  and  Davidson,  12th  June 
1843,  where  a  similar  objection  to  that  now  taken  was 
repelled.^ 


^  '  Michael  Devitt  and  Rose  DavidsoD,  both  now  or  lately  private 
'  soldiers  in  the  5Sd  Regiment  of  Foot,  and  now  or  lately  prisoners  in 
^  the  prison  of  Edinburgh,  were  charged  with  rioting  and  breach  of  the 
^  peace,  as  also  assault :  In  so  far  as,  on  the  1st  day  of  April  1843,  or 
'  on  one  or  other  of  the  days  of  that  month,  or  of  March  immediately 
'  preceding,  or  of  May  immediately  following,  on  or  near  that  part  of 
'  the  High  Street  of  Edinburgh  called  the  Castle  Hill,  or  Castle  Hill 
'  Stieet,  you  the  said  Michael  Devitt  and  Rose  Davidson  did,  both 
^  and  each,  or  one  or  other  of  yon,  along  with  a  number  of  evil  dis- 
^  poeed  persons,  to  the  prosecutor  unknown,  your  companions  armed 
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No.  35.       The  Lord  Justicb-General. — ^The  case  quoted  by  Mr 

Moxey.'  NeaYCs  is  sufficient  authority  for  our  refusing  this  sus- 

HfghConrt.  pension,  on  the  ground  of  any  radical  defect  in  the  form 

^849.'    of  the  complaint.    And,  on  the  merits,  I  see  no  reason 

Suspension,  whatsocver  to  interfere  with  the  judgment,  apart  from 

the  section  of  the  act  prohibiting  review.     In  truth,  it 

would  put  an  end  to  the  whole  police  business,  were  we 

to  sustain  objections  like  this. 

The  other  Judges  concurred,  and  the  Court  accord- 
ingly refused  the  suspension,  with  expenses. 

John  Kkmah,  S.S.C.--Jobm  RioBAmiMoif ,  W.S.,  Agents. 


the  whole,  or  greater  part  of  you,  with  sticks  or  bludgeons,  or  other 
similar  weapons,  wickedly  and  feloniously  conduct  yourselves  in  a 
riotous  and  disorderly  manner,  assaulting  and  obstructing  the  patrok 
of  the  police,  and  other  officers  of  the  law,  when  engaged  in  the  dis- 
charge of  their  duty  on  the  public  street,  to  the  great  terror  and 
alarm  of  the  lieges,  and  in  breach  of  the  public  peace  ;  and,  in  parti- 
cular, you  the  said  Michael  Devitt  and  Rose  Davidson  did,  both  and 
each,  or  one  or  other  of  you,  then  and  there,  in  a  riotous  and  disor- 
derly manner,  and  in  breach  of  the  public  peace,  wickedly  and  felo- 
niously attack  and  assault  James  M^Oinnes,  now  or  lately  day  patrol 
of  the  Edinburgh  Police,  and  then  engaged  in  the  discharge  of  his 
duty  as  an  officer  of  the  law,  and  did,  with  sticks,  or  bludgeons,  or 
some  other  similar  weapons,  or  with  your  fists,  knock  or  fell  him  to 
the  ground,  and  when  he  was  lying  there,  did  repeatedly  kick  him, 
and  did  with  the  said  weapons  inflict  many  severe  blows  on  his  head, 
and  other  parts  of  his  person,  by  all  which  he  was  severely  and 
cruelly  wounded,  to  the  effusion  of  his  blood,  serious  injury  of  his 
person,  and  imminent  danger  of  his  life ;  and  you  did,  in  like  man- 
ner, then  and  there,  wickedly  and  feloniously  attack  and  assault  John 
Ross  and  James  Simpson,  both  now  or  lately  night  patrols  of  the 
Edinburgh  Police,  and  then  engaged  as  officers  of  the  law  in  \he  dis- 
charge of  their  duty,  and  did,  in  a  riotous  and  disorderly  manner,  and 
in  breach  of  the  public  peace,  resist  and  obstruct  them,  and  did  strike 
or  knock  the  said  James  Simpson  to  the  ground,  to  the  injury  of  his 
person ;  and  all  this  you  did,  well  knowing  that  the  said  James 
'  HKj^innes,  John  Ross,  and  James  Simpson  were,  all  and  each,  or  one 
'  or  more  of  them,  officers  of  the  law,  then  and  there  engaged  in  the 
•  execution  of  their  duty.' 
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Jam£8  Veitch  and  Others,  Suspenders. — A.  Andenon — G.  H. 
PattUon, 

AGAINST 

William  Reio,  Respondent — Decu. 

Suspension — Statute. — Held,  that  where  a  complaint  in  the  Inferior 
Court  alleged  contrayention  of  bye-laws  under  a  statute  which  were 
invalid,  it  was  no  answer  to  a  suspension  to  allege  that  the  alleged 
offence  was  penal  at  common  law. 

This  was  a  Suspension  of  a  conviction  of  the  Burgh-    No.  86. 

_  '^  ®       Veitch  and 

Court  of  Jedburgh,  whereby  the  complainers  were  fined  in  others  v. 

the  sum  of  10s,  each,  or  failing  instant  payment,  to  be  -^ '— 

detained  in  the  Castle  of  Jedburgh  for  the  space  of  six    June  2. 

1849. 


days  respectively,  unless  the  said  respective  penalties  be. 
sooner  paid. 

The  matter  out  of  which  the  complaint  arose  was  as 
follows : — ^It  appeared  to  have  been  the  custom  in  Jed- 
buigh  to  play  a  game  at  ball — a  somewhat  violent  game, 
which  was  played,  not  by  throwing  or  kicking  the  ball,  but 
by  two  parties,  one  of  whom  was  in  possession  of  the  ball, 
pushing  against  each  other,  until  one  of  the  parties  could 
^cceed  in  carrying  the  ball  to  the  goals  respectively  at 
the  other  end  of  the  town.     This  game  was  played  as 
usual  on  the  2d  February  1849,  previous  to  which  the 
Magistrates  of  the  burgh,  in  consideration  of  the  then 
prevalence  of  cholera,  had  interdicted  the  playing  of  the 
game.    By  the  statute  of  3d  and  4th  William  IV.,  c.46, 
entituled  ^  an  act  to  enable  burghs  in  Scotland  to  establish 
'  a  general  system  of  police,'  provision  is  made  *  for  the 
'  Yoluntary  adoption  of  that  act  in  said  burghs  respec- 
'  tively  in  manner  pointed  out,  and  in  case  of  its  adop- 
'  tion,  fall  power  and  authority  is  given*  to  make  all  ne- 
cessary rules  relative  to  the  watching,  lighting  of  gas, 
and  otherwise  paving  and  cleansing  the  streets,  &e.,  and, 
generally,  for  the  due  and  effectual  performance  thereof, 
for  the  prevention  of  infectious  diseases,  and  putting 
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?^-36-    down  and  removing  such  nuisances  as  may  affect  the 

Others  r.  health  of  the  inhabitants,  &c. 
1-      The  parties  who  were  authorised  under  this  act  to  carry 

!fmie2.    it  into  execution,  were  denominated  Commissioners  of 

J!l?l_  PoKce. 
Suspension,     rj^^^  ^^  ^^  ^^^^  adopted  iu  the  burgh  of  Jedburgh. 

By  the  act  10th  and  11th  Vict.,  c.  39,  it  was,  inter 
alia^  enacted,  that  where  in  a  Royal  Burgh  intending  to 
adopt  in  whole  or  in  part  the  act  of  William  IV.,  it 
should  be  lawful  for  the  Magistrates  of  such  burghs  or 
towns,  without  any  previous  application  of  householders, 
as  by  the  said  act  required,  to  convene  the  occupiers  of  pre- 
mises of  the  yearly  value  of  £10,  in  manner  by  the  said 
act  directed,  to  consider  and  determine  whether  the  pro- 
visions of  the  said  act  should  be  wholly  or  in  part  adopt- 
ed; and  it  was  also  enacted,  that  where  the  said  act 
should  be  in  whole  or  in  part  adopted  in  any  Royal 
Burgh,  all  the  powers  and  provisions  so  adopted,  should, 
instead  of  being  put  into  execution  by  commissioners 
elected  as  by  said  act  is  prescribed,  be  put  into  execution 
by  the  Magistrates  and  Council  of  said  burghs. 

The  burgh  of  Jedburgh  is  a  Royal  Burgh,  and  acting 
under  the  powers  of  lOth  and  11th  Vict,  c.  39,  the 
Magistrates  convened  a  meeting  of  the  inhabitants  hav- 
ing the  statutory  qualification,  at  which  it  was  resolved 
to  adopt  the  said  act. 

It  appeared  that  certain  bye-laws  were  passed  in  pur- 
suance thereof,  which  were  embodied  in  a  paper  having 
the  following  title : — *  By  order  of  the  Commissioners  of 

*  Police,  the  following  regulations  shall  be  strictly  ob- 

*  served  as  bye-laws  within  the  bounds  of  police  of  the 
^  burgh  of  Jedburgh,'  which  included  a  prohibition  of  the 
customary  game  of  ball. 

It  was  for  an  alleged  violation  of  these  bye-laws  that 
the  complainers  were  summoned  in  the  court  below. 

The  complaint  recited  the  act  of  Parliament  3d  and  4th 
William  IV.,^  c.  46  only,  and  libelled  that  the  parties 
had  respectively  contravened  the  bye-laws  which  had  been 
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made  by  the  Commissioners  of  Police,  acting  under  and  y^^i^- , 
b?  virtae  of  said  statute.  others  v. 

At  the  hearing  before  the  Chief  Magistrate,  the  par-—^ '— 

ties  objected  to  the  relevancj  of  the  libel,  which  objec-   IfLne  s.  ' 
tion  was  repelled,  and  the  sentence  pronounced  now     ^^^' 
sought  to  be  suspended.  SuspensMm. 

Pleaded  for  the  Suspenders — ^The  sentence  was  in- 
Talid,  in  respect  that  the  first  statute  of  William  IV. 
had  never  been  acted  upon  in  the  burgh  of  Jedburgh ; 
and,  consequently,  that  there  was  no  such  persons  as 
Commissioners  of  Police  entitled  to  make  any  bye-law 
nnder  that  act ;  the  act  of  Victoria,  which  was  adopted 
in  Jedburgh,  having  conferred  the  power  upon  the  Ma- 
gistrates and  Town-Council  only,  consequently  the  bye- 
law  was  bad,  and  as  the  substantial  charge  against  the 
complainers  was  a  violation  of  this  bye-law,  and  not  of 
any  independent  breach  of  peace,  the  conviction  could 
not  be  sustained. 

Pleaded  for  the  Respondents — ^The  Magistrates  were 
es  officio  Commissioners  of  Police  at  common  law,  as  well 
as  under  the  statute ;  and  as  the  game  sought  to  be  pro- 
hibited was  eminently  dangerous  in  the  time  of  pestilence, 
and  was  moreover  an  obstruction  to  the  business  of  the 
town,  they  had  power  to  prevent  the  same  by  giving  due 
warning,  and  to  punish  a  violation  of  their  order. 

The  LoBD  Justice-Clerk. — ^The  charge  is  one  under 
the  statute.  Nothing  is  said  as  to  the  violation  of  the 
common  iaw. 

Dbas. — ^AU  that  was  done  was  competent  under  the 
general  powers  of  police  vested  in  the  Magistrates  and 
Town-Council. 

The  LoED  Justice-Cleek. — We  are  not  here  to  con- 
sider the  general  powers  of  the  Magistrates  and  Town- 
Council,  but  to  examine  the  validity  of  a  complaint  un- 
der a  particular  statute. 

LoED  Wood. — ^Under  the  act  of  Victoria,  the  parties 
entitled  to  make  bye-laws  are  Magistrates,  and  not  Com- 
mi^ioners  of  Police.     You  libel  a  contravention  of  cer- 
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v^teh^d  *^^  bye-lai¥8  made  by  the  Commissioners  of  Police,  a 
Others  t.  body  who  never  existed  in  the  burgh.    That  goes  to  the 

-: —  whole  case. 

Jane  2.        Deas. — That  was  only  a  misnomer,  which  would  Dot 

1849 

1—  vitiate  a  criminal  complaint,  especially  as  the  parties 

ospenflum.  ^j^^  enacted  the  bye-laws  were  entitled,  ea;  officio^  to 
exercise  their  functions  as  Commissioners  of  Police. 

The  Lord  Justice-Clerk. — ^It  is  impossible  not  to 
suspend  in  this  case.  It  is  expressly  alleged  on  the  face 
of  the  complaint,  that  the  parties  enacting  the  bye-laws 
were  Commissioners  of  Police  acting  under  the  statute 
of  William  IV.,  whereas  that  act  was  never  adopted  in 
the  burgh,  except  under  the  provisions  of  the  ace  of 
Victoria,  which  abolished  the  statutory  functions  of  the 
Commissioners  of  Police  created  by  the  former  statute. 
Whether  or  not  they  could  have  prohibited  the  game  bj 
virtue  of  their  common  law  powers,  it  is  not  necessary 
to  determine — ^perhaps  they  might,  though  I,  for  one, 
should  hesitate  to  encourage  the  abolition  of  an  old  and 
customary  game,  which  from  time  immemorial  had  been 
enjoyed  by  the  community. 

The  rest  of  the  Court  concurred,  and  the  Note  of  Sus- 
pension was  accordingly  passed,  with  expenses. 


CuARLEs  Jameson,  Suspender — Deas, 

ft 

AGAINST 

David  Pilmer,  Respondent — Neavei. 

Suspension — Informality. — Cireumstances  in  which  it  waa  held, 
that,  where  a  man  had  been  fiammarilj  apprehended  without  war- 
Jameson  ^°*  ^^  other  intimation  of  the  charge  against  him  before  trial,  the 

Pilmer.         conviction  conld  not  be  sustained. 


High  Court. 

June  2.        This  was  a  suspension  on  the  part  of  Jameson,  arising 
— — 'r-  out  of  the  same  transaction  narrated  in  the  case  of 

Suspension* 

Ritchie  against  Pilmer  {ante^  p.  142.) 
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In  addition  to  the  circumstances  referred  to  in  the    No.  37. 
preyious  report,  the  suspender  alleged,  that  *  while  he    Piimer. ' 


'  was  assiduously  discharging  his  duty  in  the  vessel,  his  High  Court. 

*  farther  services  were  very  speedily  and  abruptly  inter-     "848." 

'  rapted,  and  put  an  end  to,  by  the  respondent,  Mr  Pil-  sospensioii. 
'  mer,  as  Superintendent  of  the'  Harbour  Police,  ordering 
'  a  policeman,  at  the  instigation,  it  is  believed,  of  the 

*  ship's  agent,  Mr  Jack,  to  carry  off  the  complainer  to 
^  Bridewell.  This  was  immediately  done,  without  the 
'  slightest  explanation  being  made  to  the  complainer,  and 
'  without  any  warrant  whatever  against  him  being  in 
'  existence.  No  accusation  or  charge  even  was  at  this 
'  time  made  against  the  complainer  by  any  one.' 

Deas. — ^The  conviction  could  not  be  sustained,  not  only 
on  the  ground  of  the  irregular  way  in  which  Jameson 
was  apprehended,  but  also  on  the  ground,  that  having 
expected  to  have  had  the  benefit  of  his  master's  evidence, 
who  had  been  called  as  a  witness,  and  whose  testimony 
would  have  exonerated  him,  the  Bailie  deprived  him  of 
that  right  by  the  wrongful  proceedings  against  Ritchie. 
Cucumstances  had  prevented  him  from  suspending 
sooner,  but  he  had  presented  his  note  the  earliest  mo- 
ment he  was  able. 

Neaves. — ^This  suspension  was  too  late,  being  many 
months  after  the  expiry  of  the  sentence,  and  that  undue 
delay  must  be  considered  in  dealing  with  the  case. 

The  Lord  Justice-Clerk. — We  think  he  is  entitled 
to  have  his  note  of  suspension  entertained,  in  order  to 
get  free  of  the  conviction  now  standing  against  him. 

Neaves. — ^The  suspension  by  the  Captain,  on  the 
ground  of  the  informality  of  the  proceedings  against  him, 
had  no  application.  The  Court  sustained  the  objection 
in  his  case,  on  the  ground,  that  having  been  cited  as  a  wit- 
ness, he  could  not  afterwards  be  summarily  charged  as  a 
pannel.  Jameson  had  no  interest  to  complain  of  the 
proceedings  adopted  against  Ritchie.  Had  he  wished 
Ritchie  as  an  evidence,  he  should  have  moved  the  Court 
to  have  the  cases  tried  separately ;  but  no  such  motion 
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No.  37.    was  made  at  the  trial,  and  it   was  too  late  to  com- 
Piimer.    plain  of  anj  injury  that  he  sustained  from  the  trial, 

HighCoart.  as,  lu  the  absonce  of  any  objection,  it  must  be  held  that 
1849.     he  concurred  in  the  course  adopted.     In  respect  of  the 

Sosponnon.  apprehension,  there  was  nothing  incompetent  in  the  way 
that  was  effected.  The  general  powers  of  the  police  to 
apprehend  a  person,  said  to  have  stolen  goods  in  his  pos- 
session, could  not  be  doubted ;  and  it  was  quite  enough 
if  a  regular  complaint  was  preferred  against  him  at  the 
time  of  trial. 

The  Lord  Justice-Genebal. — I  am  decidedly  of  opi- 
nion that  there  is  nothing  to  warrant  the  procedure  com- 
plained of,  which  seems  to  me  to  be  contrary  to  the  first 
principles  of  justice.  The  process  is  far  too  summary, 
and  seems  as  if  intended  to  try  a  man  without  giving  him 
notice  of  the  charge  he  is  to  answer.  Having  been  ap- 
prehended without  a  warrant  over  night,  and  consigned 
to  jail,  he  hears  the  charge  read  to  him,  for  the  first  time, 
when  placed  at  the  bar  on  the  following  morning,  and 
he  is  then  deprived  of  the  evidence  of  his  Captain,  by 
the  respondent  putting  both  their  names  in  the  complaint. 
I  do  not  think  this  a  case  where  any  emergency  arose, 
calling  for  an  extraordinary  exercise  of  the  powers  of  the 
police.  On  the  contrary,  I  think  it  utterly  unjustifiable 
to  proceed  to  try  a  person  on  such  a  charge,  without  due 
and  proper  notice  of  the  offence  intended  to  be  charged 
against  him. 

The  Load  Justice-Clebk. — I  am  of  the  same  opinion. 
The  Dundee  Harbour  Act  requires,  in  summary  cases, 
that  the  procedure  shall  either  commence  by  warrant  or 
by  summons;  and,  according  to  the  law  of  Scotland, 
either  of  these  instruments  must  bear  the  cause  of  appre- 
hension or  citation.  There  is  no  allegation,  in  this  case, 
that  the  suspender  was  about  to  escape,  so  as  to  render 
it  necessary  to  apprehend  him,  except  in  the  regular 
way ;  and  I  am  of  opinion,  that,  in  that  respect,  the  pro- 
cedure cannot  be  sustained ;  and  I  am  also  farther  of 
opinion,  that  on  the  broad  ground  of  natural  justice  we 
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ought  to  suspend  the  present  conviction.    The  depriving    No.  87. 
the  man  of  the  evidence  of  his  Captain,  which,  they  knew,    Piimer. 
would  exonerate  him  from  the  charge,  was  a  most  dis-  High  Court 
creditable  proceeding,  and  entitles  the  suspender  to  our     i849.' 

judgment.  Suspension. 

Lord  Mackenzie. — I  am  not  quite  so  clear  as  the 
rest  of  the  Court,  but  I  concur  in  the  judgment  about  to 
be  pronounced,  on  the  ground  that  the  whole  proceedings 
were  too  summary,  and  that  the  suspender  had  not  suf- 
ficient time  or  notice  to  prepare  his  defence. 

Lords  Monckeiff,  Cockbubn,  Wood,  and  Ivory  con- 
curred. 

The  Court  accordingly  suspended  the  charge,  with 
costs. 

WoTHEBSPooN  and  Mack — Lockhart,  Hcnteb,  and  Whitehbad,  Agsnts. 


PreseDt, 
The  Lord  Justice-Clbkk, 


Lords  Wood  and  Ivory.  Jnly  5- 

1849. 

Her  Majesty's  Advocate — Dea$  A,D, 

AGAINST 

Jambs  Chisholm —  W.  H.  Thatngon. 

Indictment — ^Thept — Falsehood,  Fraud  and  Wilful  Imposition 
-^Relevancy. — Circumstances  in  which  a  cumulative  charge  of 
falsehood,  fraud,  &c.,  together  with  theft,  was  sustained  as  relevant 
on  the  same  species  facti. 

James  Chisholm  was  chained  with  Falsehood,  Fraud,    ^^'^• 
and  Wilful  Imposition,  as  also  Theft.  chiBhoim. 

High  Court. 
Ln  80  PAR  AS,  on  the  1st  day  of  January  1849,  or  on  one  or  other  of      ^^g' 
the  days  of  that  month,  or  of  Decemher  immediately  preceding,  or  of  * 

Febraaiy  immediately  following,  on  or  near  the  farm  of  Sheriffhall  Fraud,  Ac. 
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No.  38.     Mains,  situated  in  or  near  the  parish  of  Ne>¥ton,  and  county  of  Edin- 
James 
Chiaholm. 


James     burgh,  then  and  now  or  lately  occupied  by  George  Seton,  then  and 


now  or  lately  tenant  of  the  said  farm,  and  then  and  now  or  ktely 
July  9    '  ^6^^<^^°8^  there,  you  the  said  James  Chisholm  did,  wilfully,  wickedly, 
1849.      falsely,  fraudulently,  and  feloniously,  represent  and  pretend  to  the 
Falsehood,  ^^^  George   Seton  that  if  he  would  agree  to  sell  to  you  five,  or 
Fraud,  Ac.  thereby,  bolls  of  potatoes,  to  be  delivered  by  him  or  by  his  servant  on 
the  following  day,  at  the  shop  or  premises  in  or  near  Stockbridge,  then 
occupied  by  Mr  Robb,  a  victual -dealer,  meaning  thereby  the  shop  or 
premises  then  occupied  by  Walter  Robb,  then  and  now  or  lately  a 
victual-dealer  in  or  near  Baker's  Place,  Stockbridge,  in  or  near  Edin- 
burgh, or  meaning  thereby  the  shop  or  premises  then  occupied  by  some 
person  of  the  name  of  Robb  to  the  prosecutor  unknown,  you  the  said 
James  Chisholm  would  await  the  arrival  of  the  said  potatoes  at  the 
said  shop  or  premises,  and  pay  the  price  thereof  on  delivery ;  or  yoa 
did  make  some  other  and  similar  false  and  fraudulent  representation  or 
representations  to  the  said  George  Seton  ;  and  the  said  George  Seton 
was,  by  the  false  and  fraudulent  representation  or  representations  made 
by  you  to  him  as  aforesaid,  or  part  thereof,  induced  to  agree  to  sell  to 
you  five,  or  thereby,  bolls  of  potatoes,  at  the  price  of  14s.  sterling,  or 
thereby,  per  boll,  and  to  send  the  same  on  the  following  day  for  deliveiy 
at  the  shop  or  premises  in  or  near  Baker  s  Place  aforesaid,  then  and 
now  or  lately  occupied  by  the  said  Walter  Robb,  under  the  chai^  of 
James  Denny,  then  and  now  or  lately  farm-servant  to  the  said  Geoige 
Seton,  and  then  and  now  or  lately  residing  at  Sheriffhall  Mains  afore- 
said ;  and  the  said  James  Denny  having,  by  directions  of  the  said 
George  Seton,  accordingly,  on  the  following  day  conveyed  the  foresaid 
quantity  of  potatoes  to  Edinburgh,  for  the  purpose  of  being  delivered 
as  aforesaid,  and  of  receiving  payment  of  the  price  as  aforesaid,  and 
you  having  joined  the  said  James  Denny  at  or  near  Newlngton,  near 
Edinburgh,  while  on  his  way  to  Edinburgh  as  aforesaid,  you  did  prevail 
upon  the  said  James  Denny  to  accompany  you  to  the  shop  or  premises 
in  or  near  Baker's  Place  aforesaid,  then  and  now  or  lately  occupied  by 
the  said  Walter  Robb,  and  to  the  shop  or  premises  situated  in  or  near 
High  Street,  in  or  near  Edinburgh,  then  and  now  or  lately  occupied 
by  Thomas  Hope,  then  and  now  or  lately  a  grocer  there,  and  to  the 
shop  or  premises  situated  in  or  near  Huntly  Street,  in  or  near  Edin- 
burgh, then  and  now  or  lately  occupied  by  Alexander  Mitchell  Dick,  a 
wine-merchant  and  grocer,  then  and  now  or  lately  residing  there,  and 
to  the  shop  or  premises  situated  in  or  near  India  Place,  in  or  near 
Edinburgh,  then  and  now  or  lately  occupied  by  William  Thomson,  a 
victual-dealer,  then  and  now  or  lately  residing  there,  or  to  one  or  more 
of  these  places,  or  to  some  other  place  or  places  in  or  near  Edinburgh 
to  the  prosecutor  unknown,  and  you  did  farther  prevail  upon  the  said 
James  Denny  to  deliver  to  the  said  Walter  Robb,  Thomas  Hope, 
Alexander  Mitchell  Dick,  William  Thomson,  and  others  aforesaid,  (^ 
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to  some  of  theniy  either  for  your  behoof  or  for  their  own  behoof,  as     No.  36. 
alleged  purchasers  from  you,  or  otherwise,  the  said  Ave^  or  thereby  /^|^®J„ 

bolls  of  potatoes,  in  various  quantities  or  proportions ;  and  all  this  or  — ; - 

part  thereof,  you  so  prevailed  on  the  said  James  Denny  to  do,  upon    'Ju|y  9^ 
your  false  and  fraudulent  representation  and  promise  to  him,  that  you      l^^^. 
would,  immediately  after  the  said  delivery  of  the  said  potatoes,  pay  to  Ftdsehood, 
him,  for  behoof  of  the  said  Qeorge  Seton,  the  foresaid  agreed-on  price  ^'*"^  ^^ 
thereof^  which  you  wilfully,  wickedly,  and  fraudulently  failed  to  do, 
and  you  did  wickedly,  fraudulently,  and  feloniously  appropriate  the 
said  potatoes,  or  part  thereof,  to  your  own  uses  and  purposes ;  and  you 
did,  at  or  near  the  shop  or  premises  in  or  near  Baker  s  Place  aforesaid, 
and  at  or  near  the  shop  or  premises  in  or  near  High  Street  aforesaid, 
and  at  or  near  the  shop  or  premises  in  or  near  Huntly  Street  aforesaid, 
and  at  or  near  the  shop  or  premises  in  or  near  India  Place  aforesaid, 
all  respectively  occupied  as  aforesaid,  or  at  or  near  one  or  more  of 
them,  or  at  or  near  some  place  or  places  in  or  near  Edinbui^h  to  the 
prosecutor  unknown,  wickedly  and  feloniously,  steal  and  theftuously 
away  take,  in  various  quantities  or  proportions  as  aforesaid,  the  fofe* 
said  five,  or  thereby,  bolls  of  potatoes,  the  property,  or  in  the  lawful 
possession,  of  the  said  George  Seton,  or  in  the  lawful  possession  of  the 
said  James  Denny ;  And  you  the  said  James  Ghisholm  have  been  pre- 
viously convicted  of  falsehood,  fraud,  and  wilful  imposition,  and  you 
have  been  previously  convicted  of  theft. 

Thomson  objected  to  the  relevancy  of  the  indictmeut, 
in  respect  that  it  charged  the  pannel  with  two  distinct 
crimes,  whilst  only  one  overt  act  was  set  forth.  The 
theft  was  nothing  more  than  the  successful  completion 
of  the  falsehood,  fraud,  and  wilful  imposition  previously 
libelled,  the  appropriation  of  the  goods  being  set  forth 
as  the  substantive  portion  of  such  crime.  Case  of  Ro- 
bertson, 25th  May  1835  ;  Bell's  Notes,  p.  18. 

Deas  referred  to  the  case  of  Grahame,  Glasgow  Christ- 
mas Circuit  1847»  where  swindling  and  theft  were  charged 
cumulatively  on  the  same  act,  and  which,  although  not 
objected  to  by  the  prisoner,  had  been  adverted  upon,  and 
sustained  as  competent  by  the  Court.^ 

^  *•  Mabgaret  Grahams,  now  or  lately  priaoner  in  the  priaon  of 
^  Glasgow,  jon  are  indicted  and  accused,  at  the  instance  of  Andrew 
^  Rutherfnrd,  Esquire,  Her  Majesty's  Advocate  for  Her  Majesty's  in- 
'  terest :  That  albeit,  by  the  laws  of  this  and  of  every  other  well- 
'  governed  realm,  Falsehood,  Fraud,  and  Wilful  Imposition,  especially 
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j^ee'        '^^^  LoED  Justice-Clerk. — The  indictment^  in  the 

chiahoim.  casc  of  Grahame,  differs  from  the  present  in  this  respect, 

H^hGoQrt.that  the  taking  possession  of  the  goods  was  not  twice 

1849.*       — 

Falsehood,  ^  when  committed  by  a  person  who  has  been  preyiouslj  oonyieted 
Fimod,  &c.  <  thereof;  As  also,  Theft,  are  crimes  of  a  heinous  nature,  and  seyerely 

*  punishable :  Yet  true  it  is  and  op  yerity,  that  you  the  said  Mar- 
^  garet  Orahame  are  guilty  of  the  said  crime  of  falsehood,  fraud,  aod 
*'  and  wilful  imposition,  aggraYated  as  aforesaid,  and  of  the  said  crime 
^  of  theft,  or  of  one  or  other  of  them,  actor,  or  art  and  part :  In  so  far 
'  AS  (1.),  upon  the  24th  day  of  July  1847,  or  on  one  or  other  of  the 
^  days  of  that  month,  or  of  June  immediately  preceding,  or  of  August 
'  immediately  following,  in  or  near  the  shop  or  warehouse  situated  in 
*'  or  near  Buchanan  Street,  in  or  near  Glasgow,  then  and  now  or  Utelj 

*  occupied  by  Robertson  Bnchanan  Stewart  and  John  MacDonald, 

*  then  and  now  or  lately  carrying  on  business  there  as  drapers,  under 
^  the  firm  of  Stewart  and  MacDonald,  you  the  said  Margaret  Orahame 

*  did,  wickedly  and  feloniously,  falsely,  fraudulently,  and  wilfully,  re- 

*  present  to  Benjamin  West,  then  and  now  or  lately  salesman  to  the  said 

*  Stewart  and  Macdonald,  or  to  some  other  person  to  the  prosecutor 

*  unknown,  acting  on  account  of  the  said  Stewart  and  MacDonald, 

*  that  you  had  been  sent  by  Miss  Paton,  residing  at  No.  8  Newton 
*'  Place,  in  or  near  Glasgow,  to  look  at,  for  her,  some  merinos  or  simi- 

*  lar  goods,  and  to  order  the  same  to  be  sent  to  her  at  No.  8  Newton 

*  Place  aforesaid,  for  inspection,  with  a  Yiew  to  purchase;  and  the  said 

*  Benjamin  West,  or  other  person  to  the  prosecutor  unknown,  was 

*  therehy,  or  hy  some  similar  false  and  fraudulent  representation  made 
^  by  you  as  aforesaid,  imposed  upon  and  induced  to  send  to  No.  8 

*  Newton  Place  aforesaid,  then  and  now  or  lately  occupied  by  William 

*  Patrick  Paton,  then  and  now  or  lately  merchant  in  Gla^w,  thirtj- 
^  eight  yards,  or  thereby,  of  merino,  and  lining  for  two  dresses,  or 
^  thereby,  which  you  the  said  Margaret  Grahame  received  and  appro- 
^  priated  as  after  libelled :  Farther,  time  aboYC  libelled,  at  or  near 

*  the  house  No.  8  Newton  Place  aforesaid,  you  the  said  Maigaret 

*  Grahame  did,  wickedly  and  feloniously,  falsely,  fraudulently,  and 

*  wilfully,  represent  to  Agnes  Lyon,  then  and  now  or  lately  serrant 
^  to  the  said  William  Patrick  Paton,  or  in  the  said  house,  thai  a  parcel 
^  containing  the  articles  above  libelled,  which  was  then  in  the  said 

*  house,  had  been  left  there  by  mistake,  and  that  it  was  intended 
^  for  a  Mrs  James  Paton,  or  for  some  other  person  whom  you  tben 
«  named,  but  whose  name  is  to  the  prosecutor  unknown ;  and  haying 
*•  thereby,  or  by  some  similar  false  and  fraudulent  representation,  im- 

*  posed  upon  the  said  Agnes  Lyon,  and  induced  her  to  deliver  to  you 
<  the  said  parcel  containing  the  articles  above  libelled,  or  part  thereof 
«  you  did,  then  and  there,  wickedly  and  feloniously,  steal  and  tfaeftn- 
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iibeUed  as  a  crime,  but  was  only  charged  as  constituting    No.  ss. 
the  theft.    The  &cts  constituting  the  swindling  being  chkhoho. 
the  various  deceptions  by  which  the  prisoner  had  been  HiehOmrt. 

1849.* 

'  oad J  away  take,  the  said  parcel  containing  the  articles  above  libeUed,  Falsehood, 
'  or  part  thereof,  the  property,  or  in  the  lawful  posBcssion,  of  the  said  ^^^*^  ^^* 

*  Robertson  Bachanan  Stewart  and  John  MacDonald,  or  one  or  other  of 

*  them,  or  in  the  lawful  possession  of  the  said  Agnes  Lyon :  Or  other- 

*  WISE,  time  and  place  last  above  libelled,  you  the  said  Margaret 

*  Grahame  did,  wickedly  and  feloniously,  steal  and  theftnously  away 

*  take,  a  parcel,  containing  the  articles  above  libelled,  or  part  thereof, 

*  the  property,  or  in  the  lawful  possession,  of  the  said  Robertson 

*  Bochanan  Stewart  and  John  MacDonald,  or  one  or  other  of  them,  or 

*  in  the  lawful  possession  of  the  said  Agnes  Lyon :  Likeas  (2.),  upon 

<  the  7th  day  of  August  1S47,  or  on  one  or  other  of  the  days  of  that 

*  month,  or  of  July  immediately  preceding,  or  of  September  imme- 

*  diately  following,  within  or  near  the  shop  situated  in  or  near  Argyle 

*  Street  of  Ok^w,  then  and  now  or  lately  occupied  by  John  M^In- 

*  tosh,  Ninian  ScouUer,  and  James  Donaldson,  then  and  now  or  lately 

*  eartying  on  business  there  as  drapers,  under  the  firm  of  Mcintosh, 
^  Scouller,  and  Donaldson,  you  the  said  Margaret  Grahame  did,  wick- 

<  edly  and  feloniously,  fasely,  fraudulently,  and  wilfully,  represent  to 

*  the  said  Ninian  Scouller,  and  to  John  Fulton,  then  and  now  or  lately 

*  flslesman  to  the  said  Mcintosh,  Scouller,  and  Donaldson,  or  to  one 

*  or  other  of  them,  or  to  some  other  person  to  the  prosecutor  unknown, 
'  acting  on  account  of  the  said  Mcintosh,  Scouller,  and  Donaldson, 

*  that  you  had  been  sent  by  Mr  John  Young,  residing  at  N.  1  Blythes- 

*  wood  Square,  in  or  near  Glasgow,  or  by  one  or  more  ladies,  members 

*  of  his  family,  or  residing  in  his  house,  to  look  at,  for  him  or  them, 
'  some  tartans  or  similar  goods,  and  to  order  the  same  to  be  sent  to 
'  No.  1  Blytbeswood  Square  aforesaid,  for  inspection,  with  a  view  to 
'  pnrchase ;  and  the  sud  Ninian  Scouller  and  John  Fulton,  or  one  or 

*  other  of  them,  or  other  person  to  the  prosecutor  unknown,  was  there- 

*  by,  or  by  some  similar  fake  and  fraudalent  representation  made  by 
'  yon  as  aforesaid,  imposed  upon  and  induced  to  send  to  the  house 

*  No.  1  Blytbeswood  Square  aforesaid,  then  and  now  or  lately  occu- 
'  pied  by  John  Young,  merchant,  then  and  now  or  lately  residing 
'  there,  twenty-four,  or  thereby,  yards  of  tartan  cloth,  which  you  the 
'  said  Margaret  Grahame  received  and  appropriated  as  after  libelled : 

*  Farther,  time  above  libelled,  at  or  near  the  house  No.  1  Blythes- 

*  wood  Square  aforesaid,  you  the  said  Margaret  Grahame  did,  wicked- 
'  ly  and  feloniously,  falsely,  fraudulently,  and  wilfully,  represent  to 
*'  Maigaret  Struthers,  or  to  Janet  Cochrane,  both  then  and  now  or 
'  lately  servants  to  the  said  John  Young,  or  in  the  said  house,  that  a 
'  paTcel  containing  the  tartan  cloth  above  libelled,  which  was  then  in 
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No.  38.    enabled  to  get  the  goods  into  his  possession.    That  case, 
Chiahoim.  therefore,  affords  no  precedent  for  the  present  indict- 
High  Court,  ment,  and  the  objection  must  therefore  be  sustained, 

1849.  * 


Falsehood,  '  tbe  said  house,  had  been  left  there  bj  miBtake,  and  that  it  was  in- 

Fnud,&c.  «  tended  for  a  Mr  John  Young,  No.  21  George  Square,  or  for  some 

^  other  person  whom  you  then  named,  but  whose  name  is  to  tbe  prosecu- 

'  tor  unknown  •;  and  having  thereby,  or  by  some  similar  false  and  fran- 

*•  dulent  representation,  imposed  upon  the  said  Margaret  Struthers  or 

*  Janet  Cochrane,  and  induced  her  to  deliver  to  you  the  said  parcel 

*  containing  the  tartan  cloth  above  libelled,  or  part  thereof,  you  did, 
'  then  and  there,  wickedly  and  feloniously,  steal  and  theftnously  awaj 
^  take,  the  said  parcel,  containing  the  tartan  cloth  above  libelled,  or 
*•  part  thereof,  the  property,  or  in  the  lawful  possession,  of  the  said 

*  John  Mcintosh,  Ninian  ScouUer,  and  James  Donaldson,  or  one  or 
^  other  of  them,  or  in  the  lawful  possession  of  the  said  Margaret  Stm- 

*  there  and  Janet  Cochrane,  or  one  or  other  of  them :  Ob  otherwise, 

*  time  and  place  last  above  libelled,  you  the  said  Margaret  Grahame 
^  did,  wickedly  and  feloniously,  steal  and  theftnously  away  take  a 
*'  parcel  containing  the  said  tartan  cloth  above  libelled,  or  part  thereof, 
*'  the  property,  or  in  the  lawful  possession,  of  the  said  John  M'lntosb, 
^  Ninian  Scouller,  and  James  Donaldson,  or  one  or  other  of  them,  or 
*'  in  the  lawful  possession  of  the  said  Margaret  Struthers  and  Janet 

*  Cochrane,  or  one  or  other  of  them :  Likbab  (S.))  upon  the  19th  day 

*  of  August  1847,  or  on  one  or  other  of  the  days  of  that  month,  or  of 
'  July  immediately  preceding,  or  of  September  immediately  following, 
*■  within  or  near  the  shop  situated  in  or  near  Argyle  Street  of  Glasgow,  j 
«  then  and  now  or  lately  occupied  by  John  Handley,  now  or  lately 
'  trunkmaker  there,  you  the  said  Margaret  Grahame  did,  wickedly 
'  and  feloniously,  falsely,  fraudulently,  and  wilfully,  represent  to  the 
'  said  John  Handley,  or  to  David  Lister,  then  and  now  or  lately  ap- 

*  prentice  to  the  said  John  Handley,  that  you  had  been  sent  by  Mr 

*  Campbell,  No.  805  Saint  Vincent  Street,  in  or  near  Glasgow,  to  look 
^  at,  for  him,  or  to  order  some  carpet  or  other  bags  to  be  sent  to  his 
«  house.  No.  305  Saint  Vincent  Street  aforesaid,  for  inspection,  with  a 

*  view  to  purchase ;  and  the  said  John  Handley  and  David  Lister,  or 
^  one  or  other  of  them,  were  thereby,  or  by  some  similar  false  and 

*  fraudulent  representation  made  by  you  as  aforesaid,  imposed  upon 

*  and  induced  to  send  to  No.  305  Saint  Vincent  Street  aforesaid,  then 
'  and  now  or  lately  occupied  by  John  Campbell,  merchant  and  ship- 
'  broker  in  Glasgow,  a  carpet  bag,  and  a  leather  bag,  which  you  the 
'  said  Margaret  Grahame  received  and  appropriated  as  after  libelled : 
^  Further,  upon  the  20th  day  of  August  1847,  or  on  one  or  other  of 
'  the  dajTB  of  that  month,  or  of  July  immediately  preceding,  or  of  Sep- 
'  tember  immediately  following,  at  or  near  the  house  No.  305  Saint 
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Lords  Wood  and  Ivory  concurred.  No.  ^s. 

James 

The  charge  of  theft  was  then  withdrawn.  Chirfioim. 

Thomson  then  objected  to  the  relevancy  of  the  indict-  Hi£h  Court. 

1849.' 


'  Vincent  Street  aforesaid,  you  the  said  Margaret  Grahame,  did,  vick-  Falsehood, 
«  *  edly  and  felonionaly,  falsely,  fraudulently,  and  wilfully,  represent  to  *™**"»  **'• 
f  *  Margmt  Ferguson,  then  and  now  or  lately  servant  to,  and  residing 
I  *  withy  Sarah  Jane  Forbes  or  Campbell,  widow,  or  in  the  said  house, 
)  *  that  the  bags  above  libelled,  which  were  then  in  the  house,  had  been 
I  '  left  there  by  mistake,  and  that  they  were  intended  for  a  Mr  Robert 
I  '  Campbell,  or  for  some  other  person  whom  you  then  named,  but  whose 
(  name  is  to  the  prosecutor  unknown  ;  and  having  thereby,  or  by  some 
'  similar  false  and  fraudulent  representation,  imposed  upon  the  said 

*  Margaret  Ferguson,  and  induce  her  to  deliver  to  you  the  said  bags 

*  above  libelled,  you  did,  then  and  there,  wickedly  and  feloniously, 
i  *  steal  and  theftuously  away  take  the  two  bags  above  libelled,  the 
I  *  property,  or  in  the  lawful  possession,  of  the  said  John  Handley,  or 
{  *  in  the  lawful  possession  of  the  sud  Margaret  Ferguson :  Or  other - 
i  <  WISE,  time  and  place  last  above  libelled,  you  the  said  Margaret 
!       *  Grahame  did,  wickedly  and  feloniously,  steal  and  theftuously  away 

^  take  the  two  bags  above  libelled,  the  property,  or  in  the  lawful  pos- 

*  session,  of  the  said  John  Handley,  or  in  the  lawful  possession  of  the 

*  said  Margaret  Ferguson  :  Likeas  (4.),  upon  the  21st  day  of  August 
'  1847,  or  on  one  or  other  of  the  days  of  that  month,  or  of  July  im- 
'  mediately  preceding,  or  of  September  immediately  following,  within 

*  or  near  the  shop  situated  in  or  near  Argyle  Arcade,  in  or  near  Qlas- 

*  gow,  then  and  now  or  lately  occupied  by  Andrew  Watson,  hosier 

*  and  glover  there,  you  the  said  Margaret  Grahame  did,  wickedly  and 
^  feloniously,  fasely,  fraudulently,  and  wilfully,  represent  to  Agnes 

*  Reid,  then  and  now  or  lately  shopwoman  to  the  said  Andrew  Wat- 
^  son,  or  to  some  other  person  to  the  prosecutor  unknown,  acting  on  his 

*  account,  that  you  had  been  sent  by  Mr  Wingate,  No.  141  Bath 
^  Street,  in  or  near  Glasgow,  to  look  at,  for  him,  some  travelling-bags, 

*  and  to  order  the  same  to  be  sent  to  him  at  No.  141  Bath  Street  afore- 
^  said  for  inspection,  with  a  view  to  purchase ;  and  the  said  Agnes 

^        '  Reid,  or  other  person  to  the  prosecutor  unknown,  was  thereby,  or  by 

*  some  similar  false  and  fraudulent  representation  made  by  you  as 

*  aforesaid,  imposed  upon  and  induced  to  send  to  No.  141  Bath  Street 
^  aforesaid,  then  and  now  or  lately  occupied  by  Andrew  Wingate,  then 
'  and  now  or  lately  merchant  in  Glasgow,  three,  or  thereby,  travelling- 
*'  hags,  or  to  deliver  the  same  to  Ann  Mcintosh,  then  and  now  or  lately 

*  in  his  service  as  a  message-girl,  with  instructions  to  carry  the  same 
*'  to  No.   141  Bath  Street  aforesaid ;  and  you  the  said  Margaret 

*  Qrahame  did  receive  and  appropriate  the  same  as  after  libelled : 
^  Fakthbr,  time  last  above  libelled,  at  or  near  the  house  No.  141 
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No.  M.  ment,  in  so  far  as  it  charged  swindling,  in  respect  that  it 
Quahoim.  did  not  Contain  either  a  8tat^[nent  that  the  prisoner  as- 
HiriiCoofi.  Slimed  a  false  character,  whereby  he  had  obtained  pos- 

July  9. 
1849. 


nikehoody  ^  Bath  Street  aforesaid,  you  the  said  Margaret  Grahame  did,  wickedly 

^Pn»d,  &0.  c  and  feloniously,  falsely,  fraudulently,  and  wilfully,  represent  to  the 

'  said  Ann  Mcintosh,  who  was  then  in  the  possession  of  the  bags  above 

*  libelled,  which  had  been  delivered  to  her  as  aforesaid,  thai  the  ssid 
'  Andrew  Wingate  required  the  same  to  be  taken  to  his  offioe  sitoated 

*  in  ot  near  Qneen  Street,  in  or  near  Gh^gow ;  and  the  sud  Ann 
'  Mcintosh,  being  thereby  imposed  upon  and  induced  to  aocompaoy 
»  you  into  Saint  Vincent  Lane,  in  or  near  Glasgow,  or  into  a  dose  in 

*  the  neighbourhood  thereof,  you  did,  then  and  there,  deceive  and  im- 
'  pose  upon  her,  and  induce  her  to  deliver  the  said  bags  to  yon,  by 

*  falsely,  fraudulently,  and  wilfully,  stating  or  representing  to  her, 
*■  that  yon  would  yourself  carry  the  same  to  the  said  Andrew  Wingtte 
^  at  his  office  aforesaid,  and  you  did,  then  and  there,  receive  and  ap- 
^  preptiate,  and  did,  wickedly  and  feloniously,  steal  and  theftnouslj 
^  away  take,  the  three  travelling-bags  above  libelled,  the  property,  or 

*  in  the  lawful  possession,  of  the  said  Andrew  Watson,  or  in  the  law- 

*  ful  possession  of  the  said  Ann  M'Intosh :  Ob  otherwise,  time  but 

*  above  libelled,  and  in  or  near  Saint  Vincent  Lane  aforesaid,  or  in 
^  or  near  a  close  in  the  neighbourhood  thereof,  you  the  said  Margaret 

*  Grahame  did,  wickedly  and  feloniously,  steal  and  theftnously  awaj 
^  take  the  three  travelling  bags  above  libelled,  the  property,  or  in  the 

*  lawful  possession,  of  the  said  Andrew  Watson,  or  in  the  lawful  poa- 
'  session  of  the  said  Ann  Mcintosh :  Likeas  (5.),  upon  the  Sth  day  of 

*  September  1847,  or  on  one  or  other  of  the  days  of  that  month,  or  of 

<  August  immediately  preceding,  or  of  October  immediately  following, 
^  within  or  near  the  shop  ntuated  in  Argyle  Street  of  Glasgow,  then 

<  and  now  or  lately  occupied  by  Robert  Forrester  senior,  Thomas 
'  M^Micken,  and  Robert  Forrester  junior,  then  and  now  or  latdy  ear- 
'  lying  on  business  there  as  drivers,  under  the  firm  of  Fomsters  and 

*  Company,  you  the  said  Maigaret  Grahame  did,  wickedly  and  fekmi- 

*  onaly,  fidsely,  fraudulently,  and  wilfully,  represent  to  Thomas  Mor- 

*  ton,  then  and  now  or  lately  salesman  to  the  said  Forrester  and  Com' 
'  pany,  or  to  Thomas  M^Miken,  then  and  now  or  lately  partner  of  the 

*  said  firm,  or  to  some  other  person  to  the  prosecntor  unknown,  acting 
'  on  their  account,  that  yon  had  been  sent  by  Mrs  Smith,  residiDg  tt 
*•  No.  163  West  George  Street,  in  or  near  Glaa^^ow,  to  look  at,  lor  her, 

*  some  plaids,  shawls,  and  ribbons,  or  similar  goods,  and  to  ocdsr  Ab 
'  same  to  be  sent  to  her,  at  No.  Ifi3  Wast  George  Street  afsfMid, 
^  for  inspection,  with  a  view  to  purchase ;  and  the  said  Thomas  Mer- 
«  ton  or  Thomas  M'Miken,  or  other  person  to  the  prosecntor  nnkiH''^* 
^  was  thereby,  or  by  some  similar  false  and  fraudulent  repissBBUtton 
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session  of  the  goods^  or  that  he  had  had,  from  the  begin-    no^. 
ning  of  the  transaction,  a  distinct  intention  of  not  paying  chiahoim. 
for  them.    There  were  no  data,  from  which  it  could  be  High  court. 

July  9. 
1849. 


made  bj  you  as  afoiesaid,  imposed  upon  and  indaoed  to  send  to  Falsehood, 
No.  163  West  George  Street  aforesaid,  then  and  now  or  lately  oo-  ^'^*"^»  *®" 
oupied  by  Isabella  Ewing  or  Smith,  widow  of  the  deceased  Archibald 
Smith  of  Jordanhill,  three,  or  thereby,  woollen  plaids,  one  woollen 
shawl,  and  thirty-two  jrards,  or  thereby,  of  ribbon,  which  yon  the 
said  Margaret  Grahame  received  and  appropriated  as  after  libelled : 
Fabxheb,  time  above  libelled,  at  or  near  the  house  situated  at  No. 
163  West  George  Street  aforesaid,  you  the  said  Margaret  Grahame 
did,  wickedly  and  feloniously,  falsely,  fraudulently,  and  wilfully, 
represent  to  Ann  Maltman  or  Cecilia  Dawson,  both  then  and  now 
or  lately  servants  to,  and  residing  with,  the  said  Isabella  Ewing  or 
Smith,  that  a  parcel  containing  the  articles  last  above  libelled,  which 
was  then  in  the  said  house,  had  been  left  there  by  mistake,  and  that 
it  was  intended  for  some  other  person  whom  you  then  named,  but 
whose  name  is  to  the  prosecutor  unknown ;  and  having  thereby,  or 
by  some  similar  false  and  fraudulent  representation,  imposed  upon 
the  said  Ann  Maltman  or  Cecilia  Dawson,  and  induced  her  to  deliver 
to  you  the  said  parcel  containing  the  articles  above  libelled,  or  part 
thereof,  you  did,  then  and  there,  wickedly  and  feloniously,  steal  and 
tbeftnously  away  take  the  said  parcel  containing  the  articles  last 
above  libelled,  or  part  thereof,  the  property,  or  in  the  lawful  posses- 
sion, of  the  said  Robert  Forrester  senior,  Thomas  M^Micken,  and 
Robert  Forrester  junior,  or  one  or  other  of  them,  or  in  the  lawful 
posBCSsion  of  the  said  Ann  Maltman  and  Cecilia  Dawson,  or  one  or 
other  of  them :  Or  otherwise,  time  and  place  last  above  libelled, 
you  the  said  Margaret  Grahame  did,  wickedly  and  feloniously,  steal 
and  theftuously  away  take,  a  parcel,  containing  the  articles  last 
above  libelled,  or  part  thereof,  the  property,  or  in  the  lawful  posses- 
sion, of  the  said  Robert  Forrester  senior,  Thomas  M'Micken,  and 
Robert  Forrester  junior,  or  one  or  other  of  them,  or  in  the  lawful 
possession  of  the  said  Ann  Maltman  and  Cecilia  Dawson,  or  one  or 
other  of  them :  Likeas  (6.),  upon  the  20th  day  of  September  1847, 
or  one  or  other  of  the  days  of  that  month,  or  of  Angust  immediately 
preceding,  or  of  October  immediately  following,  within  or  near  the 
ibop  situated  in  or  near  Buchanan  Street,  in  or  near  Glasgow,  then 
and  now  or  lately  occupied  by  Andrew  Rutherglen,  bookseller,  and 
stationer  there,  you  the  said  Margaret  Grahame  did,  wickedly  and 
feloniously,  fasely,  fraudulently,  and  wilfully,  represent  to  the  said 
Andrew  Rutherglen,  or  to  Robert  Laird,  then  and  now  or  lately 
shopman  to  the  said  Andrew  Rutherglen,  that  you  had  been  sent  by 
joar  master,  Mr  William  Corbet,  No.  25  Bath  Street,  in  or  near 
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No.  88.    inferred  that  he  had  committed  any  crime,  all  that  it 
chiflhoim.  amounted  to  being,  that  he  had  not  paid  a  civil  debt. 
HiKh  Court.     The  Court  recommended  the  libel  to  be  amended,  by 
1849.'    the  insertion  of  a  statement,  that  the  pursuer  had  entered 


Falsehood,  upou  the  transaction  with  the  intention  of  not  payiog 
™"  '   ^  for  the  goods,  if  the  facts  would  warrant  such  a  charge, 
and  intimated  that  otherwise  they  would  sustain  the  ob- 
jection. 

The  Advocate-Depute  thereupon  withdrew  the  libel. 


Glasgow,  to  look  at  some  Bibles,  and  order  the  same  to  be  sent  to 
bim  at  No.  25  Bath  Street  aforesaid,  for  inspection,  with  a  view  to 
pnrcbase  the  same;  and  the  said  Andrew  Ratherglen  or  Robert 
Laird  was  thereby,  or  by  some  similar  false  and  fraudulent  repre- 
sentation made  by  you  as  aforesaid,  imposed  upon  and  induced  to  send 
to  No.  25  Bath  Street  aforesaid,  then  and  now  or  lately  occupied  bj 
William  Corbet,  now  or  lately  powerloom  cloth-manufacturer,  six, 
or  thereby,  copies  of  the  Bible,  each  copy  consisting  of  two  volumes, 
or  thereby,  which  you  the  said  Margaret  Grahame  received  and  ap- 
propriated as  after  libelled:  Farther,  time  above  libelled,  at  or 
near  the  house  No.  25  Bath  Street  aforesaid,  you  the  said  Margaret 
Grahame  did,  wickedly  and  feloniously,  falsely,  fraudulently,  and 
wilfully,  represent  to  Ann  Syme  and  Christina  Stewart,  or  one  or 
other  of  them,  both  then  and  now  or  lately  servants  to  the  said  William 
Corbet,  or  in  the  said  house,  that  the  Bibles  above  libelled,  which 
were  then  in  the  said  house,  had  been  left  there  by  mistake,  and  that 
it  was  intended  for  some  person  in  Regent  Street,  or  elseirhere  in  or 
near  Glasgow,  to  the  prosecutor  unknown  ;  and  having  thereby,  or 
by  some  similar  false  and  fraudulent  representation,  imposed  upon 
the  said  Ann  Syme  and  Christina  Stewart,  or  one  or  other  of  them, 
and  induced  them,  or  one  or  other  of  them,  to  deliver  to  you  the 
Bibles  above  libelled,  or  part  thereof,  you  did,  then  and  there,  wick- 
edly and  feloniously,  steal  and  theftuously  away  take  the  Bibles 
above  libelled,  or  part  thereof,  the  property,  or  in  the  lawful  posses- 
sion, of  the  said  Andrew  Rutherglen,  or  in  the  lawful  possession  of 
the  said  Ann  Syme  and  Christina  Stewart,  or  one  or  other  of  them : 
Or  OTHBRWiSB,  time  and  place  last  above  libelled,  you  the  said  Mar- 
garet Grahame  did,  wicked  and  feloniously,  steal  and  theilnouslj 
away  take  the  Bibles  above  libelled,  or  part  thereof,  the  property,  or 
in  the  lairful  possession,  of  the  said  Andrew  Rutherglen,  or  in  tho 
lawful  possession  of  the  said  Ann  Syme  or  Christina  Stewart,  or  ooe 
or  other  of  them.' 
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Present  as  before. 

The  pannel  was   again   charged   on   the    following    ^^-^ 
amended  libel,  charging —  chiBhoim. 

High  Court. 
Your  intention  truly  being  all  along  firaudalently  to  appropriate  the      ^iig, 
flaid  potatoes  to  your  own  uses  and  purposes  when  obtained,  without  _  .   , 
making  payment  for  the  same ;  and  all  this  or  part  thereof,  you  so  pre-  Fraud,  &c. 
Tailed  on  the  said  James  Denny  to  do,  upon  your  false  and  fraudulent 
representation  and  promise  to  him,  whicb  you  never  at  any  time  in- 
tended to  fulfil,  that  you  would,  immediately  after  the  said  delivery  of 
tbe  said  potatoes,  pay  to  him,  for  behoof  of  the  said  George  Seton,  the 
foresaid  agreed-on  price  thereof,  which  you  wilfully,  wickedly,  and 
fnudalently  failed  to  do;  and  you  did  appropriate  the  said  potatoes, 
or  part  thereof,  to  your  own  uses  and  purposes,  as  after  libelled. 

After  discussion,  the  Court  sustained  the  amendment 
of  the  libel,  it  being  framed  after  the  model  of  the 
case  of  Grahame,  Lord  Ivory,  however,  stating  that 
he  entertained  great  doubt  as  to  the  competency  of 
charging  what  was  substaritially  one  act,  cumulatively  as 
two  distinct  crimes.  The  other  Judges  also  observed, 
that  although  not  incompetent,  the  more  seldom  this 
was  done  the  better. 

Thomson  then  objected  to  the  relevancy  of  the  charge 
of  theft,  in  respect  that  although  fraudulent  representa- 
tions were  charged  to  have  been  made  by  the  pannel, 
yet  a  regular  contract  of  sale  was  set  out  in  the  indict- 
ment, under  which  the  prisoner  had  obtained  possession 
of  the  goods,  consequently  there  had  been  a  voluntary 
transference  of  the  goods  to  him  from  the  former  owner. 
The  charge  of  theft  by  persons  appropriating  goods  al- 
ready in  their  own  possession  (as  servants,  porters,  hirers 
of  horses,  &c.)  had  been  held  relevant,  on  the  theory 
that  the  goods  were  still  constructively  in  the  possession 
of  their  real  owners,  for  whom  the  parties  accused  of 
stealing  them  were  trustees  or  custodiers.  Here  there 
was  no  room  for  any  such  theory,  as  the  actual  property 
in  the  goods  had  passed  under  a  regular  contract. 
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No.  38.  Deas. — The  property  must  be  held  not  to  have  been 
Chishoim.  actually  transferred,  inasmuch  as  the  bargain,  as  stated 
High  Court,  in  the  indictment,  was  only  conditional,  on  payment 

1849.  *  being  made  simtd  et  semd  with  the  delivery. 
Falsehood,      The  CouBT,  after  consideration,  repelled  the  objection 
^^"^  *«•  Qn  this  ground. 

The  charge  of  theft  having  been  withdrawn,  the  pri- 
soner pled  Guilty  to  the  charge  of  swindling. 

In  respect  of  which  judicial  confession,  the  pannel 
James  Chisholm  was  sentenced  to  be  imprisoned  for  the 
period  of  fifteen  months. 


Jiilj25. 
1849. 


Present, 

The  Lord  Justice-Clerk, 

Lords  Mackenzie  and  Cockburn. 

Her  Majesty's  ADVocATE—Jfair^J  SoL-Gen. — Deas  A,D. 

AGAINST 

Agnes  Chambers  or  M'Queen  and  Helen  Henderson — 
W.  G.  Dickson. 

Trial. — Circumstances  in  which,  on  occasion  of  the  illness  of  one 
pannel,  the  Court  continued  the  case  till  a  subsequent  dajr,  as  against 
both  herself  and  another  party  charged  as  an  accomplice. 

No.  S9.       Agnes  Chambers  or  M'Queen  and  Helen  Hender- 
chamben  SON  Were  charged  with  Robbery ;  as  also  Theft : 

and  Helen 

.'      In  so  far  as,  on  the  morning  of  the  26th  day  of  June  1849,  or  on 

^^KjComrt.  ^,jj^  ^y  other  of  the  days  of  that  month,  or  of  May  immediately  p»- 
1849.  *    ceding,  or  of  the  bypast  part  of  July  immediately  following,  in  or  near 
Robbery  or  ^^*®  Horse  Close,  otherwise  called  Boyd's  Close,  in  or  near  Canon- 
Theft,     gate  aforesaid,  you  the  said  Agnes  Chambers  or  McQueen  and  Helen 
Henderson  did,  both  and  each,  or  one  and  other  of  you,  wickedly  and 
feloniously,  attack  and  assault  Alexander  Wilkie,  a  cart  and  wlieel 
wright,  then  and  now  or  lately  residing  with  Angus  M'Donald,  a  gar- 
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dener,  theo  and  now  or  lately  zosidiog  at  or  near  Dayidaon's  Maina,  in     No.  39. 
or  near  the  parish  of  Gramond,  and  county  of  Edinburgh,  and  did  ^S^rm 
seise  hold  of  him,  and  did  violently  posh  or  force  him  within  or  near  and  Hekn 
to  the  said  close,  and  did  strnggle  with  him,  and  did  tear  his  vest,  or  °^^*'*°"' 
part  thereof  and  did  by  force  or  vidence  take  from  his  pocket  or  per-  High  Court. 
MB,  and  did  rob  him  oiy  one  shilling  and  dxpenoe,  or  thereby,  in  silver      1^49,  * 
money,  and  a  penny,  or  thereby,  in  copper  money,  the  property,  or  in  j.  ^^ 
the  lawfnl  possession,  of  the  said  Alexander  Wilkie :  Or  othbbwisb,     Theft, 
time  above  libelled,  in  or  near  White  Horse  Close,  otherwise  called 
Boyd's  Close,  aforesaid,  in  or  near  Canongate  aforesaid,  you  the  said 
Agnes  Chambers  or  McQueen  and  Helen  Henderson  did,  both  and 
each,  or  one  or  other  of  yon,  wicke<Ily  and  feloniously,  steal  and  theffe-' 
Dooflly  away  take,  from  or  near  the  pocket  or  person  of  the  said  Alex- 
ander Wilkie,  the  silver  and  copper  money  above  libelled,  or  part 
thereof,  the  property,  or  in  the  lawfnl  possession,  of  the  said  Alexan- 
der Wilkie. 

The  pannels  having  respectively  pleaded  not  guilty  to 
the  charges  preferred  against  them,  and  been  remitted 
to  the  knowledge  of  an  assize,  after  the  jury  had  been 
sworn,  and  when  the  examination  of  the  first  witness 
was  commencing,  the  pannel  M 'Queen  was  taken  unwell, 
and  required  to  be  removed  from  Court.  The  police 
surgeon  having  been  directed  by  the  Court  to  examine 
her,  reported  on  oath,  that  although  sufficiently  recovered 
to  return  to  the  dock  without  injury  to  her  health,  she 
was  not  in  so  collected  a  state  as  to  be  able  to  suggest 
questions  to  her  counsel,  or  otherwise  to  defend  herself 
against  the  charge. 

Under  these  circumstances  the  Court  refused  to  allow 
the  trial  to  proceed  as  regarded  her.  Some  difficulty 
was  thereupon  expressed  by  the  Crown  counsel  as  to  the 
effect  of  this  contingency  upon  the  case  of  the  other 
prisoner,  as  they  wished  both  to  be  tried  together :  in 
respect  of  which,  the  Lord  Justice-Clerk  said,  that  the 
Court  had  no  doubt  that  the  trial  might  be  delayed  in 
the  case  of  both  prisoners,  if  the  Crown  considered  it 
expedient  the  cases  should  not  be  separated. 

The  SoLicrroR-GENERAL  stated,  that  it  was  very  de- 
sirable that  the  pannels  should  be  tried  together ;  where- 
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No.  39.    upon  the  Court  continued  the  diet  against  both  until  the 
Chimw  next  day,  and  the  jury  impannelled  were  discharged. 

and  Helen 
Henderson. 

High  Court.     On  the  following  day  both  pannels  were  tried  before* 
liJf'  another  jury  from  the  same  list  of  assize,  and  both  con- 
Robbeiyor  victcd  of  robbory. 

Theft. 

In  respect  of  which  verdict  of  assize,  the  said  Agnes 
Chambers  or  M 'Queen  and  Helen  Henderson  were  sen- 
tenced to  be  transported  for  seven  years. 


Present, 

July  25.  The  Lord  Justice-Cleuk. 

1849. 

Lords  Mackenzie  and  Cockburn. 
Her  Majesty's  Advocate — T.  Maitland  SoL-Gen. — Deas  A,D, 

AGAINST 

James  Hall,  John  Howie,  and  John  Stevenson — Pattuon  and 

Burnett, 

1.  In  a  charge  of '  Falsehood  and  Fraud,  particolarly  the  fraudulent! j 

*  and  feloniously  obtaining  the  goods  of  others  upon  false  pretences 
*•  and  appropriating  the  same,  without  paying,  or  intending  to  pay 

*  therefor :'  Held,  that  it  was  not  necessary  to  allege  that  the  pannel 
assumed  any  false  character,  or  that  he  used  any  other  false  pretence 
than  that  of  undertaking  to  make  a  cash  payment  of  the  price  of  the 
goods,  *  he  fraudulently  and  feloniously  intending,  nevertheless,  that 
*•  the  said  price  should  not  be  pud,  and  that  he  should  appropriate 
'  the  said  goods  to  his  own  uses  and  purposes,  without  payment 

*  being  made  therefor ;'  and  having  so  appropriated  them. 

2.  A  party  had  used,  to  a  very  small  extent,  the  firm  of  *  J.  Stevenson 
and  Co.,'  in  Glasgow,  where  he  had  attempted  to  carry  on  business; 
he  was  not  in  business  anywhere  else ;  he  fraudulently  adhibited  the 
signature  *■  J.  Stevenson  and  Co.,'  as  acceptors  to  a  bill  for  £200, 
dated  at  Manchester,  in  order  that  the  bill  might  be  used  and  uttered 
as  a  bill  accepted  by  a  Manchester  firm,  and  the  bill  was  so  used 
and  uttered ;  there  was  no  such  Manchester  firm  :  Held  to  be  a  for- 
gery. 
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^AMEs  Hall,  John  Howie,  and  John  Stevenson  ,  No.  49. 

James  Hall 

were  charged  on  criminal  letters,  That  albeit,  by  the  laws  a  others. 
of  thi8  and  of  every  other  well-governed  realm,  Falsehood  High  Court, 
and  Fraud,  particularly  the  fraudulently  and  feloniously     i849.  * 
obtaining  the  goods  of  others  upon  false  pretences,  and  Falsehood, 
appropriating  the  same,  without  paying  or  intending  to 
pay  therefor ;  as  also,  Forgery ;  as  also,  the  wickedly  and 
feloniously  Using  and  Uttering,  as  genuine,  any  Forged 
Promissory-Note  or  other  Writing,  having  thereon  any 
forged  subscription,  knowing  the  same  to  be  forged,  are 
crimes  of  an  heinous  nature,  and  severely  punishable  : 

Yet  true  it  is  and  of  verity,  that  the  said  James  Hall  aad  John 
Howie  are,  both  and  each,  or  one  or  other  of  them,  guilty  of  the  said 
crimes,  or  of  one  or  more  of  them ;  and  the  said  John  Stevenson  is 
guilty  of  the  said  crimes  of  forgery  and  uttering,  or  one  or  other  of 
them,  actors  or  actor,  or  art  and  part :  In  so  far  as  (1.),  the  said 
James  Hall  having  formed  a  fraudulent  and  felonious  purpose  of  ob- 
taining the  goods  of  others  upon  false  pretences,  and  appropriating  the 
same  to  his  own  uses  and  purposes,  without  paying  or  intending  to  pay 
therefor,  did,  in  prosecution  of  the  said  fraudulent  and  felonious  pur- 
pose, on  or  about  the  23d  day  of  May  1 848,  call  at  the  sale-room  or 
premises  situated  in  or  near  Exchange  Square,  Glasgow,  then  and  now 
or  lately  occupied  by  Lewis  Park  and  Charles  Park,  or  one  or  other 
of  them,  carrying  on  business  under  the  firm  of  Lewis  and  Charles 
Park,  sewed  muslin  manufacturers  there,  and  did  request  the  said 
Lewis  Park  and  Charles  Park,  or  one  or  other  of  them,  to  sell  goods 
to  the  amount  of  £300  sterling,  or  other  considerable  amount,  to  the 
order  of  him  the  said  James  Hall,  or  of  the  mercantile  company  or  firm 
of  Henry  Hall  and  Company,  for  whom  the  said  James  Hall  repre- 
sented that  he  was  acting,  and  did  request  the  said  Lewis  Park  and 
Charles  Park,  or  one  or  other  of  them,  to  send  the  said  goods  to  certain 
premises  in  or  near  Buchanan  Court,  Buchanan  Street  of  Glasgow,  as 
being  the  premises  occupied  by  him,  or  by  the  said  Henry  Hall  and 
Company ;  and  in  order  to  induce  the  said  Lewis  Park  and  Charles 
Park,  or  one  or  other  of  them,  to  sell  the  said  goods,  and  to  send  the 
same  to  the  premises  in  Buchanan  Court  as  aforesaid,  the  said  James 
Hall  did,  on  or  about  the  23d  day  of  May  1 848,  or  on  one  or  other  of 
the  days  of  the  said  month  of  May,  or  of  April  immediately  preceding, 
or  of  June  immediately  following,  and  in  or  near  the  sale-room  or  pre- 
miacB  situated  in  or  near  Exchange  Square  aforesaid,  falsely,  fraudu- 
lently, and  felonionsly  pretend  and  agree  with  the  said  Lewis  Park 
and  Charles  Park,  or  one  or  other  of  them,  or  cause  it  to  be  understood 
and  relied  on  as  between  him  and  them,  or  one  or  other  of  them,  that 
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No.  iO.    the  prieeof  the  said  goods  was  to  be  paid  fw  either  as  in  caah  tnume- 
^AoSiOTi^  tions,  or  on  delivery  of  the  goods,  he  the  said  James  Hall  fraudulently 

— : and  feloniously  intending  nevertheless  that  the  said  price  should  not 

July  25.  '  ^  P^^^  ^^^  ^^^^  ^®  should  appropriate  the  said  goods  to  his  own  uses 
1849.  and  purposes,  without  payment  being  made  therefor;  and  the  said 
Falsehood,  Lewis  Park  and  Charles  Park,  or  one  or  other  of  them,  being  induced 
Fruid,  &C.  \^y  ^|,Q  gg^^  £g^  ^^^  fRiuduIent  pretence,  did  then  and  there  sell  goods 
to  the  said  James  Hall,  consisting  of  sewed  collars  or  similar  goods,  to 
the  value  of  £93, 12s.  sterling,  or  thereby,  conform  to  invoice  dated 
2dd  May  1848,  contained  in  an  inventory  hereunto  annexed,  and  did, 
on  the  same  day,  or  within  one  or  two  days  thereafter,  send  the  said 
goods  to  the  premises  in  or  near  Buchanan  Court  aforesaid,  to  the  ad- 
dress of  the  said  Henzy  Hall  and  Company,  or  of  the  said  James  Hall ; 
and  the  said  James  Hall  feloniously  appropriated  the  said  goods  to  his 
ovm  uses  and  purposes ;  and  no  part  of  the  price  of  the  said  goods  has 
been  paid  to  the  said  Lewis  Park  and  Charles  Park,  or  either  of  them; 
and  the  said  Lewis  Park  and  Charles  Park,  or  one  or  other  of  them, 
have  been  thereby  falsely  and  feloniously  cozened  and  defrauded  bj 
the  said  James  Hall :  Likeas  (2.),  the  said  James  Hall  and  John 
Howie  having,  both  and  each,  or  one  or  other  of  them,  formed  a  frau- 
dulent and  felonious  purpose  of  obtaining  the  goods  of  others  upon 
false  pretences,  and  appropriating  the  same  to  their  own  uses  and  pur- 
poses, without  paying  or  intending  to  pay  therefor,  did,  both  and  each, 
or  one  or  other  of  them,  in  prosecution  of  said  fraudulent  and  felonious 
purpose,  on  various  occasions,  in  the  months  of  November  and  Decem- 
ber 1848,  call  at  the  premises  or  warehouse  situated  in  or  near  Priorj 
Lane,  of  Dunfermline,  then  and  now  or  lately  occupied  by  Erskine 
Beveridge,  then  and  now  or  lately  manufacturer  in  Dunfermline,  and 
give  orders,  and  did  also  transmit  written  orders,  to  the  said  Erskine 
Beveridge,  for  goods  to  be  sent  to  them,  the  said  James  Hall  and  John 
Howie,  or  one  or  other  of  them,  at  Glasgow,  to  the  address  of  J.  and 
J.  Hall,  or  J.  and  J.  Hall  and  Co.,  or  to  some  similar  address  ;  and  in 
order  to  induce  the  said  Erskine  Beveridge  to  send  his  goods  to  them, 
or  one  or  other  of  them  as  aforesaid,  the  said  James  Hall,  and  John 
Howie,  as  acting  with  or  on  behalf  of  the  said  James  Hall,  on  various 
occasions,  in  the  months  of  November  and  December  foresaid,  more 
particularly,  the  said  James  Hall,  on  or  about  both  and  each  or  one  or 
other  of  the  9th  day  of  November  and  the  1 1th  day  of  December  fore- 
said, and  the  said  John  Howie,  on  or  about  both  and  each  or  one  or 
other  of  the  dOth  day  of  November  and  the  20th  day  of  December 
foresaid,  or  the  said  James  Hall  and  John  Howie  respectively,  on  other 
days  in  the  said  months  of  November  and  December,  the  particular 
days  being  to  the  prosecutor  unknown,  and  at  or  near  the  premises  or 
warehouse  aforesaid,  occupied  by  the  said  Erskine  Beveridge^  and  at 
or  near  the  inn  commonly  called  Hutton's  Inn,  situated  in  or  near 
Bridge  Street  of  Dunfermline,  or  at  one  or  other  of  said  places^  did. 
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hoA  and  each,  or  om  or  other  of  tboniy  &lflely,  frauduleBily,  and  felo-  No.  40. 
niousljy  roprewnt  and  pretend  to  the  eaid  Eiskine  Beyeridge  and  to  J^^en. 
Heniy  Meldmm,  then  and  now  or  lately  salesman  to  the  said  Erskine  hc^^jw 
Beveridgey  or  to  one  or  other  of  them,  that  the  said  James  Hall  was  jujy  25. 
one  of  the  Halls  of  New  York,  or  was  Mr  HaU  of  New  York,  in  the  ^«^^- 
United  States  of  America ;  and  that  he  was  a  Dartner  o^  or  agent  for*  Falsehood, 
three  mercantile  firms  or  oompanies,  one  at  New  York  aforesaid,  one  '™^"°*  ^^* 
at  Manchester,  and  one  at  Glasgow,  whereas  it  was  well  known  to 
both  and  each,  or  one  or  other  of  the  said  James  Hall  and  John  Howie, 
that  the  sud  James  Hall  was  not  one  of  the  Halls  of  New  York,  or 
Mr  Hall  of  New  York  aforesaid,  and  that  he  was  not  a  partner  of,  or 
agent  for,  three  mercantile  firms  or  companies,  one  at  New  York,  one 
at  Manchester,  and  one  at  Glasgow  aforesaid ;  and  in  order,  farther, 
to  induce  the  said  Erskine  Beveridge  and  Henry  Meldram,  or  one  or 
other  of  them,  to  send  such  goods  as  they  the  said  James  Hall  and 
John  Howie,  or  one  or  other  of  them,  should  order,  the  said  James 
Hall  and  John  Howie  did,  both  and  each,  or  one  or  other  of  them, 
always  pretend  and  agree  with  the  said  Erskine  Beveridge  and  Henry 
Meldrum,  or  one  or  other  of  them,  or  cause  it  to  be  understood  and 
relied  on  aa  between  them  the  said  James  Hall  and  John  Howie,  or 
one  or  other  of  them,  on  the  one  part,  and  the  said  Erskine  Beyeridge 
and  Henry  Meldrum,  or  one  or  other  of  them,  on  the  other  part,  that 
the  price  of  the  said  goods  when  sent  was  to  be  paid  for  either  as  in 
cash  transactions,  or  on  deliyery  of  the  goods ;  which  said  last-men- 
tioned pretence,  on  the  part  of  the  said  James  Hall  and  John  Howie, 
or  one  or  other  of  them,  was  likewise  false  and  fraudulent,  they  felo- 
niously intending,  neyertheless,  that  the  price  of  said  goods  should  not 
be  paid,  and  that  the  said  goods  should  be  appropriated  to  the  usee 
and  purposes  of  them,  or  one  or  other  of  them,  without  payment  being 
made  therefor,  or,  at  least,  without  payment  being  made  except  for  a 
oomparatively  small  amount  of  said  goods  at  the  commencement  of 
their  dealings  with  the  said  Erskine  Beyeridge  and  Henry  Meldrum, 
or  one  or  other  of  them ;  and  by  the  foresaid  or  similar  false  and  frau- 
dulent representations  and  pretences,  or  part  thereof,  the  said  Erskine 
Beveridge  and  Henry  Meldrum,  or  one  or  other  of  them,  were  induced 
to  despatch  and  send,  and  did  despatch  and  send,  linen  or  other  goods 
to  Glasgow,  to  the  said  James  HaJl  and  John  Howie,  or  one  or  other 
of  them  as  aforesaid,  to  the  address  aforesaid,  on  various  occasions  in 
the  mouth  of  December  aforesaid ;  more  particularly  (Ist),  on  or  about 
the  12th  day  of  December  foresaid,  the  said  Erskine  Beveridge  and 
Henry  Meldrum,  or  one  or  other  of  them,  so  despatched  from  Dun- 
fermline and  sent  to  Glasgow,  to  the  said  James  Hall  and  John  Howie, 
or  one  or  other  of  them,  linen  or  other  goods,  conform  to  invoice  of 
6aid  last-mentioned  date,  contained  in  Inventory  hereunto  annexed, 
and  amounting  in  value  to  the  sum  of  £42  : 3 :  8^  sterling,  or  thereby ; 
(2d),  on  or  about  the  Idth  day  of  December  foresaid,  the  said  Erskine 
BcTeridge  and  Henry  Meldrum,  or  one  or  other  of  them,  so  despatched 
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No.  iO.     from  Danfennline  and  sent  to  Glasgow,  to  tbe  said  Jamee  Hall  and 
H^heraT  ^^^°  Howie,  or  one  or  other  of  them,  linen  or  other  goods,  eonfonn  to 

7-— inroice  of  said  last-mentioned  date,  contained  in  Inventory  hereunto 

July  25.    ftonexed,  and  amoanting  in  value  to  the  sum  of  £64  :  0  : 1  sterling,  ur 

^^^    thereby ;  (3d),  on  or  aboat  the  21st  day  of  December  foresaid,  the  said 

Falsehood,  Erskine  Beveridge  and  Henzy  Meldrum,  or  one  or  other  of  them,  so 
Fraud,  dec.  despatched  from  Dunfermline  and  sent  to  Glasgow  to  the  said  James 
Hall  and  John  Howie,  or  one  or  other  of  them,  linen  or  other  goods, 
conform  to  invoice  of  said  last -mentioned  date,  contained  in  Inventory 
hereunto  annexed,  and  amounting  in  value  to  the  sum  of  £64  :  15 : 2 
sterling,  or  thereby;  and  (4th),  on  or  about  the  27th  day  of  December 
foresaid,  the  said  Erskine  Beveridge  and  Henry  Meldrum,  or  one  or 
other  of  them,  so  despatched  from  Dunfermline  and  sent  to  Glasgow 
to  the  said  James  Hall  and  John  Howie,  or  one  or  other  of  them,  linen 
or  other  goods,  conform  to  invoice  of  said  last-mentioned  date,  contained 
in  Inventory  hereunto  annexed,  amounting  in  value  to  the  sum  of 
£22  : 5  :  11  sterling,  or  thereby ;  all  which  foresaid  goods  particularly 
above  specified,  or  part  thereof,  were  received  in  or  near  Glasgow  bj 
the  said  James  Hall  and  John  Howie,  or  one  or  other  of  them,  and 
were  appropriated  by  them,  or  one  or  other  of  them,  to  their  own  uses 
and  purposes ;  and  no  part  of  the  price  of  the  foresaid  goods,  particu- 
larly above  specified,  has  been  paid  to  the  said  Erskine  Beveridge  or 
Henry  Meldrum ;  and  the  said  Erskine  Beveridge  has  beea  thereby 
falsely  and  feloniously  cozened  and  defrauded  by  the  said  James  Hall 
and  John  Howie,  or  one  or  other  of  them  :  Like  as  (3.),  in  order  far- 
ther to  deceive  the  said  Erskine  Beveridge,  the  said  James  Hall  and 
John  Howie,  along  with  the  said  John  Stevenson,  whose  estates  had 
been  sequestrated  under  the  Bankrupt  Act,  2d  and  3d  Vict.,  c.  41,  on 
or  about  the  16th  December  1845,  and  who  was  still  nndischarged, 
and  was,  time  after  libelled,  in  the  employment  of  the  said  James 
Hall  as  his  office-keeper,  or  was  otherwise  connected  with  the 
said  James  Hall,  or  one  or  more  of  them  the  said  James  Hall,  John 
Howie,  and  John  Stevenson,  did,  on  the  1st  day  of  January  1849, 
or  on  one  or  other  of  the  days  of  that  month,  or  of  December  imme- 
diately preceding,  or  of  February  immediately  following,  and  in  or 
near  the  office  situated  in  or  near  Brunswick  Street,  in  or  near  Glas- 
gow, then  and  now  or  lately  occupied  by  Alexander  Dick  janior, 
writer  in  Glasgow,  or  at  some  other  place  in  or  near  Glasgow,  to  the 
prosecutor  unknown,  write,  or  cause  or  procure  to  be  written,  a  pro- 
missory note  in  the  following  or  similar  terms  : — 

'  £200  „  0  „  0.  ^  Manchester  1**  Jan^  1849. 

*  Two  months  after  date  we  promise  to  pay  to  order  of  Mess^  J.  &  J- 

*  Hall  &  Co  two  hundred  pounds  value  received 
«  Payable  at  Mess"  Smith,  \ 

•  Payne  &  O  / 

^  Bankers,  i 

•  London,'  ) 
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ud  time  last  abore  libelled,  as  also  place  last  aboye  libelled,  or  at  or     ^^  ^q 
near  the  premises  situated  iu  or  uear  Saint  Vincent  Place,  in  or  near  James  Hall 

Glasgow,  then  occupied  by  the  said  James  Hall,  or  by  the  mercantile ^][^ 

firm  or  company  of  J.  6c  J.  Hall  &  Co.,  or  at  some  other  place  in  or  HighCaart 
Dear  Glasgow  to  the  prosecutor  unknown,  the  subscription  ^  J.  Steven-  \^^g^ ' 
son  &  Co.,'  was  wickedly  and  feloniously  adhibited  by  the  said  John  p^.  ,^ 
Stevenson  to  the  said  promissory-note,  at  the  desire  or  with  the  con-  Frauds  kc, 
eorrence  of  both  and  each,  or  one  or  other  of  the  said  James  Hall  and 
John  Howie;  and  the  said  subscription  was  false  and  forged,  being 
intended  by  all  and  each,  or  one  or  more  of  the  said  James  Hall,  John 
Howie,  and  John  Stevenson,  to  pass  for,  and  to  be  received  as,  the 
genuine  subscription  of  a  mercantile  firm  or  company  in  Manchester, 
carrying  on  business  there  under  the  firm  or  designation  of  J.  Steven- 
son &  Co.,  whereas  there  was  no  such  mercantile  firm  or  company  in 
Manchester,  carrying  on  business  there,  and  the  foresaid  false  and 
forged  subscription  was  the  subscription  of  a  purely  fictitious  mercan- 
tile firm  or  company ;  or,  at  least,  if  there  was  any  such  firm  or  mer- 
cantile company  in  Manchester  carrying  on  business  there,  neither  the 
said  James  Hall,  John  Howie,  nor  John  Stevenson  had  power  or  autho- 
rity to  use  or  adhibit  the  signature  or  subscription  of  any  such  mercan- 
tile firm  or  company :  Likeas  (4.),  time  and  place  last  above  libelled, 
the  said  James  Hall,  John  Howie,  and  John  Stevenson,  all  and  each, 
or  one  or  more  of  them,  having  caused  or  procured  the  said  false  and 
forged  promissory-note,  having  thereon  the  said  forged  subscription,  to 
bs  indorsed  by  one  or  other  of  them  the  said  James  Hall,  John  Howie, 
and  John  Stevenson,  or  by  some  other  person  to  the  prosecutor  un- 
known, in  the  following  or  similar  terms,  *  Pay  to  order  of  E.  Beve- 
'  ridge  Esq**,  J.  6c  J.  Hall  &  Co'  upon  the  false  pretence  of  the  same 
being  a  genuine  obligation,  available  to  the  said  Erskine  Beveridge, 
for  the  debt  due  to  him  in  respect  of  the  goods  obtained  from  him  as 
aforesaid  ;  and  thereafter,  the  said  James  Hall,  John  Howie,  and  John 
Stevenson,  all  and  each,  or  one  or  more  of  them,  having  caused  or  pro- 
cared  the  same  to  be  inclosed  within  a  letter,  bearing  to  be  dated 

*  Jan^  2^,  1849,'  and  to  be  subscribed  with  the  signature  *  J.  &  J.  Hall 

*  &  Co.'  and  to  be  addressed  to  the  foresaid  Erskine  Beveridge,  the 
said  James  Hall,  John  Howie,  and  John  Stevenson,  did,  all  and  each, 
or  one  or  more  of  them,  upon  the  2d  day  of  January  1849,  or  on  one 
or  other  of  the  days  of  that  month,  or  of  December  immediately  pre- 
ceding, or  of  February  immediately  following,  and  at  or  near  the  post- 
office  situated  in  or  near  Glassford  Street  of  Glasgow,  or  at  or  near  one 
or  other  of  the  receiving-houses  in  or  near  Glasgow  where  letters  are 
received  or  posted  for  the  said  post-office,  the  particular  receiving- 
house  being  to  the  prosecutor  unknown,  or  at  or  near  some  other  post- 
office  in  Scotland  to  the  prosecutor  unknown,  wickedly  and  feloniously, 
use  and  utter  as  genuine  the  said  false  and  forged  promissory-note, 
having  thereon  the  said  forged  subscription,  they  well  knowing  the 
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No.  40.    same  to  be  forged,  by  pattiDg  the  foresaid  letter,  or  oansing  or  procor- 
^ftOOi^^  ing  some  person  to  the  prosecutor  unkDown  to  put  the  foresaid  letter, 

-; ^containing  the  said  false  and  forged  promissoiy-note,  having  thereon 

July  25.    ^^®  ^^^^  forged  subscription,  into  one  or  other  of  the  post-offices  or 

1848.      receiving-houses  aforesaid,  the  particular  post-office  or  receiving-house 

Falsehood,  being  to  the  prosecutor  unknown,  in  order  that  the  said  false  and  forged 

Fraud,  Ac.  promissory-note,  having  thereon  the  said  forged  subscription,  diould 

be  transmitted  to  the  said  Erskine  Beveridge,  and  be  received  by  hun 

as  genuine ;  and  the  same  was  accordingly  so  received  by  him  in  or 

near  Dunfermline  aforesaid,  on  or  about  the  3d  day  of  January  afore^ 

said. 

Pattison  objected  to  the  relevancy  of  the  first  charge 
of  falsehood  and  fraud.  There  was  no  statement  in  the 
minor  that  there  was  not  a  firm  of  the  style  of  Hall  and 
Co.y  nor  any  equivalent  allegation  that  the  pannel  Hall 
had  assumed  a  false  name,  character,  or  errand.  Some 
such  false  pretence  was  requisite  to  constitute  the  offence 
libelled.  (Hume,  vol.  i.,  p.  J  72.)  Accordingly,  in  all 
previous  cases,  some  false  pretence  had  been  held  out, 
such  as  keeping  a  shop  or  otherwise,  but  this  charge  was 
totally  destitute  of  any  such  allegation. 

The  Lord  Justice-Clerk. — What  was  found  in  Hall's 
case  in  1788  ?    (Hume,  vol.  i.,  p.  173.) 

Pattison. — In  Hall's  case  a  shop  was  hired,  and  the 
fEdse  pretence  of  being  a  dealer  was  kept  up. 

Lord  Cockburn. — ^It  is  not  going  into  a  shop  and 
buying  goods  without  paying  for  them  that  constitutes 
the  crime ;  that  it  is  often  done  innocently,  for  a  man 
may  be  unable  to  pay.  But  the  crime  here  is  buying 
goods,  and  procuring  delivery,  with  the  intention  of  not 
paying  for  them  at  the  time.  It  was  the  alleged  dis- 
honest intent  charged  which  constituted  the  oflfence,  and 
that,  if  proved,  was  enough. 

Lord  Mackenzie  concurred. 

The  Lord  Justice-Clerk. — ^There  is  no  doubt  as  to 
the  relevancy  of  the  charge.  It  was  long  ago  settled  in 
HalFs  case,  which  was  argued  on  informations,  and  ha« 
been  the  rule  ever  since. 

The  objection  was  repelled. 
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It  appeared  in  evidence  that  the  bill  libelled  on  was    ^o.  4o. 

^        James  Hall 

uttered  by  the  pannels,  and  that  there  was  no  such  firm  a  others. 
in  Manchester  as  John  Stevenson  &  Co,  ^jS^^aT*" 

The  Lord  Justice-Clerk,  in  summing  up,  told  the  ib49/ 
Jury,  that  it  was  enough  to  constitute  the  crime  of  for- 1**^*^' 
gery,  that  the  pannel  falsely  represented  himself  in  his 
signature  to  a  bill,  as  carrying  on  business  as  a  member  of 
a  firm  in  another  and  distant  place  from  the  one  where 
he  uttered  the  bill.  Any  person  taking  a  bill  signed 
•  J.  Stevenson  &  Co.,  Manchester,'  would  infer  the  ex- 
istence of  such  a  firm  there,  and  consequently  suppose 
himself  possessed  of  double  security. 

The  Jury  found  the  pannels  guilty. 

In  respect  of  which  verdict  of  assize,  the  pannels  Hall 
and  Howie  were  sentenced  to  be  transported  for  ten 
years,  and  the  pannel  Stevenson  for  seven  years. 


WEST    CIRCUIT. 

Autumn  1849. 
GLASGOW. 

Present, 

Sept  15. 
Lords  Mackenzie  and  Itory.  "*®' 

Heb  Majesty's  Advocate — J.  Af.  Bsll  A.D. — Cleghom. 

AGAINST 

Alkxandbb  Feoan  and  Elizabeth  M^Kenzie  ob  Htdb— 

Maekonochie.  No.  41. 

AlexAoder 

Fegan  and 

Husband   and    Wife — Evidence — Fobgert. — Circumstances   in  EUzabeth 

wbich  the  question  was  raised,  but  not  decided,  whether  a  husband  ^^^^ 

is  admissible  as  a  witness  against  his  wife,  accused  of  forging  his   

Glasgow. 

Sept  15. 

1849. 


^isxANDER  Fegan  and    Elizabeth    M'Kenzie  or  Forgery. 
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No.  41.  Hyde,  were  charged  with  Forgery ;  as  also,  the  Uang 
Feganand  and  Uttering  as  genuine  a  forged  bank  order  or  cheque 
M'^KewtJ  or  other  writing,  for  payment  of  money,  having  thereon 
or^iyde^  a  forgcd  subscrfption,  knowing  the  same  to  be  forged : 

Glasgow. 
1849.  ^  SO  FAR  AS  (1.),  upon  006  OF  othor  of  the  days  of  the  month  of 

ForKCPv  ^*y  ^  ®^^»  *^®  particular  day  being  to  the  prosecutor  unkDown,  or  of 
the  month  of  April  immediately  preceding,  or  of  June  immediatclj 
following,  in  or  near  the  house  situated  in  or  near  Spoutmonth,  Gal- 
lowgate  Street  of  Glasgow,  then  and  now  or  lately  occupied  by  Fran- 
cis Hyde,  now  or  lately  labouring  contractor,  and  now  or  lately  re- 
siding there,  and  by  you  the  said  Elizabeth  M'Kenzie  or  Hyde,  wife 
of  the  said  Francis  Hyde,  or  one  or  other  of  you  or  at  some  other 
place  in  or  near  Glasgow  to  the  prosecutor  unknown,  you  the  said 
Alexander  Fegan  and  Elizabeth  M^Kenzie  or  Hyde  did,  both  and 
each,  or  one  or  other  of  you,  wickedly  and  feloniously,  write,  or  cause 
or  procure  to  be  written,  a  bank  order  or  cheque,  or  other  writing,  in 
the  following  or  similar  terms  :— 

*  £16 :  10/» 

*'  Pay  to  the  Bearer  Eliza  Hyde  the  sum  of  Sixteen  pound  ten 

*  shillings  on  producing  my  deposit  Book  No  59306. 

*  To  the  Managers ' 
^  of  the  Glasgow 

*  Savings  Bank.' 

and  you  did,  then  and  there,  both  and  each,  or  one  and  other  of  you, 
wickedly  and  feloniously,  forge  and  adhibit,  or  cau?e  or  procure  to  be 
forged  and  adhibited,  to  said  bank  order  or  cheque,  or  other  writing, 
the  words  or  subscription  *  Francis  Hide,'  intending  the  same  to  pass 
for,  and  be  received  as,  the  genuine  subscription  of  the  said  Francis 
Hyde  :  Farther,  upon  the  30th  day  of  May  1849,  or  on  one  or  other 
of  the  days  of  that  month,  or  of  April  immediately  preceding,  or  of 
June  immediately  following,  in  or  near  the  house  or  premises  situated 
in  or  near  Hutcheson  Street  of  Glasgow,  then  and  now  or  lately  oocn- 
pied  as  a  banking-office  by  the  National  Security  Savings  Bank  of 
Glasgow,  or  by  James  Black  senior,  now  or  lately  manufacturer  in 
Glasgow,  William  Brown,  now  or  lately  merchant  in  Glasgow,  and 
David  Hope,  now  or  lately  merchant  in  Glasgow,  and  others,  or  one 
or  more  of  them,  trustees  and  managers  of  the  said  National  Security 
Savings  Bank  of  Glasgow,  or  by  Donald  Smith,  now  or  lately  mant- 
ger  of  the  Western  Bank  of  Scotland,  treasurer  of  the  Savings  Bank 
foresaid,  Robert  Watson,  now  or  lately  actuary  of  the  Savings  Bank 
foresaid,  and  William  Meikle,  now  or  lately  accountant  or  actuary  of 
the  Savings  Back  foresaid,  or  one  or  more  of  them,  you  the  said  Alex- 
ander Fegan  and  Elizabeth  M'Kenzie  or  Hyde  did,  both  and  each,  or 
one  or  other  of  you,  wickedly  and  feloniously,  use  and  utter,  as  geno- 
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ine^  the  aaid  foiged  bank  order  or  cheqae,  or  other  writing,  having    No.  41. 
thereon  the  sud  foiged  subacription,  yon  knowing  the  same  to  be  FemJTttd 
foigedy  by  then  and  there  delivering  the  same,  or  causing  or  procuring  Elizabeth 
the  same  to  be  delivered,  to  John  Thomeon,  now  or  lately  clerk  in  the  ^'^^^ 
aaid  National  Secnrity  Savings  Bank,  and  now  or  lately  residing  in  — -- — - 
Abbotsford  PUmo,  Lanrieston,  in  or  near  GUsgow,  and  William  septf^I' 
Meikle,  now  or  lately  accountant  or  actuary  in  the  Savings  Bank      ^8^9» 
aforesaid,  and  now  or  lately  residing  in  Grafton  Street  of  Glasgow,  or   Forgery, 
one  or  other  of  them,  or  to  some  other  officer  of  the  said  Savings 
Baok  to  the  prosecutor  unknown,  for  the  purpose  of  receiving  the 
amoont  of  money  contained  in  the  said  bank  order  or  cheque,  or  other 
writing,  which  you  accordingly  did  receive,  and  applied  to  your  own 
uaes  and  pnrposes :  Likeas  (2.),  upon  one  or  other  of  the  days  of  the 
moDth  of  May  1849,  or  of  the  month  of  April  immediately  preceding, 
or  of  June  immediately  following,  the  particular  day  being  to  the 
prosecutor  unknown,  in  or  near  the  house  situated  in  or  near  Spout- 
month  aforesaid,  or  at  some  other  place  in  or  near  Glasgow  to  the 
prosecutor  unknown,  yon  the  said  Alexander  Fegan  and  Elisabeth 
M^Eenzie  or  Hyde  did,  both  and  each,  or  one  or  other  of  you,  wicked- 
ly and  feloniously,  write,  or  cause  or  procure  to  be  written,  a  bank 
order  or  cheque,  or  other  writing,  in  the  following  or  similar  terms  :— 
'  £B  :  6*/6<^  Pay  to  the  Bearer  Eliza  Hyde  three  pounds  six  shillings 

*  and  sixpence,  with  enterest  on  producing  my  deposit  Book  No  59306 

*  to  the  Managers  of  the  Glasgow  Savings  Bank,' 

and  you  did,  then  and  there,  both  and  each,  or  one  or  other  of  you, 
wickedly  and  feloniously,  forge  and  adhibit,  or  cause  or  procure  to  be 
forged  and  adhibited,  to  said  bank  order  or  cheque,  or  other  writing, 
the  words  or  subscription  '  Frances  Hyde,'  intending  the  same  to  pass 
for,  and  be  received  as,  the  genuine  subscription  of  the  said  Francis 
Hjde  :  Farthbk,  upon  the  1st  day  of  June  1849,  or  on  one  or  other 
of  the  days  of  that  month,  or  of  May  immediately  preceding,  or  of 
July  immediately  followmg,  in  or  near  the  house  or  premises  situated 
in  or  near  Hutcheson  Street  aforesaid,  then  and  now  or  lately  occu- 
pied as  a  banking-office  by  the  said  National  Security  Savings  Bank 
of  GUi^oWy  or  by  the  foresaid  James  Black  senior,  William  Brown, 
and  David  Hope,  and  others,  or  one  or  more  of  them,  as  trustees 
and  managers  foresaid,  or  by  the  foresaid  Donald  Smith,  Robert 
Watson,  and  William  Meikle,  or  one  or  more  of  them,  you  the  said 
Alexander  Fegan  and  Elizabeth  M^Kenzie  or  Hyde  did,  both  and 
etch,  or  one  or  other  of  you,  wickedly  and  feloniously,  use  and  utter, 
as  genuine,  the  said  forged  bank  order  or  cheque,  or  other  writing, 
last  above  libelled,  haviug  thereon  the  said  forged  subscription,  you 
knowing  the  same  to  be  forged,  by  then  and  there  delivering  the  same, 
or  causing  or  procuring  the  same  to  be  delivered,  as  genuine,  to  the 
•aid  John  Thomson  arid  to  the  said  William  Meikle,  or  to  one  or 
other  of  them,  or  to  some  other  officer  of  the  said  Savings  Bank  to  the 
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No.  41.  prosecutor  unknown,  for  the  purpose  of  receiving  the  amount  of  monej 
Alexander  contained  in  the  said  bank  order  or  cheque,  or  other  writing,  whidi 
EUzabeth  you  accordingly  did  receire,  and  applied  to  your  own  uses  and 

s^t^iT.       The  diet  having  been  called,  the  first  witness  adduced 
'^*^'     was  Francis  Hyde,  to  whose  admissibility  it  was  objected, 


Forgery,  ^j^^^  being  the  husband  of  one  of  the  pannels  at  the  bar, 
he  could  not  be  examined. 

It  was  answered,  that  as  the  husband  was  the  party 
injured,  he  was  necessarily  admissible,  and  that  other- 
wise, the  forgeries  of  a  husband's  name  by  a  wife  would 
go  unpunished. 

The  Court  intimated  that  the  point  was  of  sufficient 
importance  to  make  it  desirable,  if  possible,  that  thej 
should  not  be  pressed  to  a  decision  of  the  question,  at 
a  time  when  it  had  emerged  suddenly  during  the  pro- 
gress of  a  Circuit, 

In  these  circumstances,  and  as  the  male  pannel  was 
the  principal  object  of  the  prosecution,  the  Advocate- 
Depute  gave  up  the  case  against  the  female  pannel. 

The  Jury  accordingly  returned  a  verdict  of  Not 
Guilty  against  the  female  prisoner,  who  was  dismissed 
from  the  bar. 

The  case  thereafter  proceeded  against  the  male  pan- 
nel, who  was  convicted,  and  sentenced  to  transporta- 
tion for  the  period  of  fourteen  years. 
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Preaenty 

Sept  17. 
Lord  Mackenzie.  1849. 

Ja2(B  Wvhbr  and  Others,  Appellants — Broun. 

AOAINST 

William  Hendrib,  ReBpondent —  W.  E,  Aytoun. 

Appsal — Competency. — Held,  that  where  a  suit  ad  factum  preitan- 
dumy  concluded  alternatively  for  payment  of  a  less  sum  than  £25, 
that  appeal  to  the  Circuit  Court  was  competent. 

This  was  an  Appeal  against  the  judgment  of  the    No.  42. 
Sberiffnsubstitute  of  Airdrie,  refusing  to  allow  a  proof  dthe«*°.^ 
under  a  petition  at  the  instance  of  the  appellants,  craving  J^!^^^ 
restitution   of  certain  articles   of  household   furniture  li'^i^" 
which  had  been  poinded  by  the  respondent,  and  which  it     ^^^^' 
was  alleged  belonged,  not  to  his  debtor,  George  Wyher,    AppeiL 
husband  of  one  of  the  appellants,  but  to  her  son  by  a  for- 
mer marriage. 

The  articles  in  question  had  been  part  of  the  goods  in 
communion  in  the  first  marriage,  and,  on  second  marriage, 
Mrs  Wyher  had  removed  with  her  son  and  her  said  fur- 
niture to  her  second  husband's  house.  The  poinding 
proceeded  on  the  ground  that  the  furniture  passed 
under  the  jus  mariti  of  her  second  husband,  and  was 
attempted  to  be  set  aside  on  the  ground,  that  only 
one-third  (jure  relicta)  passed  to  the  second  husband, 
the  other  two-thirds  being  the  son's,  for  whom,  as  admi- 
nistrator, her  possession  was  separate  and  distinct,  and 
could  not  warrant  attachment  by  her  own  or  her  hus« 
band's  creditors. 

Appeal  came  to  be  heard  before  Lord  Mackenzie. 

Aytoun,  for  the  respondent,  pleaded  as  a  preliminary 
objection,  that  the  conclusions  of  the  summons  being  ad 
faebm  prasiandum,  the  appeal  was  Incompetent. 

Broun  answered — The  petition  concluded  alternatively 
for  restitution  of  the  articles,  or,  faifiog  restitution,  pay^ 
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No.  42.    ment  of  a  sum  below  £26,  as  their  value.     There  were 

Wyher  and  .  i      .  i» 

Others «.  thus  proper  pecuniary  conclusions  for  an  amount  not  ex- 
— ^-^  ceeding  the  statutory  sum,  and  the  appeal  was  therefore 

Glasgow. 

Sept.  17.  competent. 
^^'^^'         Lord  Mackenzie  had  no  difficulty  in  repelling  the 
objection ;  and,  after  hearing  counsel  on  the  merits,  he 
sustained  the  appeal,  to  the  effect  of  allowing  a  proof 


Appeal. 


John  Mathison,  Appellant — Broun. 

The  Monkland  Iron  and  Steel  Company,  and  Alexandbb  W. 
Buttery,  Respondents — Logan. 

Appeal — Competency. — Held,  that  in  an  action  of  mnltiplepoind- 
ing,  it  is  the  amount  admitted  by  the  common  debtor  which  deter- 
mines whether  an  appeal  is  competent  to  the  Circnit  Court,  and  not 
the  amount  claimed  by  the  respective  appearers  in  the  process. 

No.  43.       This  was  an  Appeal  from  the  judgment  of  the  Sheriflf 
MatM^n  of  Lanarkshire,  to  which— 

Monkfand  LoGAN,  foT  the  rospoudents,  took  a  preliminary  objec- 
st^ei  of  *^^^  ^^^^  ^  *^®  summons  in  the  court  below  was  one  of 
and  Alex,  multiplepoindiug,  and  as  the  claims  of  each  party  ex- 

tery.     coedcd  £25,  there  were  no  proper  pecuniary  conclusions 
Gkegow.  for  bringing  it  within  the  limits  of  the  statutes  and  relative 

Sept.  *«•      .  ^  ^^     ,  * 

1849.     Act  of  Sederunt. 

Appeal.  Broun,  fur  the  appellant — ^Though  the  debt  set  forth 
.  in  the  claims  exceeded  £26,  the  whole  debt  admitted  by 
the  raisers  of  the  multiplepoindiug  was  below  that  sum; 
the  amount  admitted  by  the  raisers  must  be  considered 
the  subject-matter  of  the  suit,  the  process  of  multiple- 
poindiug being  wholly  irrespective  of  the  amount  of  debt 
due  to  each  party  who  claimed  to  be  preferred. 

Lord  Mackenzie,  after  consulting  with  IjORD  Itobt, 
.     repelled  the  objection  to  the  competency  of  the  appeal' 
and  the  case  proceeded  on  the  merits. 
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NORTH   CIRCUIT. 

Autumn^  l$i9. 

ABERDEEN. 

Present, 

Sept.  20. 

Lords  Honcrieff  and  Cocxbubn.  1849. 

Her  Majesty's  Advocate. — E.  F.  Maitland  A.D. 

AGAINST 

William  Clark  and  Janet  Oray  or  Thomson. — C.  F,  Shand. 

LvDiCTMENT — MuRDER — RELEVANCY. — Ciroumstauoes  in  which  the 
Crown  were  held  not  entitled  to  libel,  after  describing  the  person 
alleged  to  have  been  murdered,  *  or  some  other  person  to  the  prose- 
cutor unknown.' 

WiLUAM  Clark  and  Janet  Gray  or  Thomsox  were 
charged  with  Murder : 

In  so  par  as,  on  the  5th  day  of  July  1849,  or  on  one  or  other  of    ^o.  44. 
tlie  days  of  that  month,  or  of  June  immediately  preceding,  or  of    William 
Angast  immediately  following,  at  or  near  a  part  of  the  public  road  jm^^t  Gray 
leading  from  the  village  of  Ellon,  in  the  parish  of  Ellon,  and  shire  of       or 
Aberdeen,  towards  Esslemont  House,  in  the  parish  of  Ellon  aforesaid,       o°mop» 
then  and  now  or  lately  occupied  by  Charles  Napier  Gordon,  Esquire,  4^^^^?*' 
of  Esslemont,  which  part  of  said  road  is  situated  fifty  yards,  or  there-      i849.  ' 
bj,  or  other  short  distance,  westward  from  the  house  at  or  near  Craig-    Murder 
hall,  in  the  parish  of  Ellon  aforesaid,  then  and  now  or  lately  occupied 
by  George  Scorgie,  a  labourer,  then  and  now  or  lately  residing  there, 
or  on  the  ground  at  the  side  of,  or  adjoining  to,  the  said  part  of  said 
road,  or  at  some  other  place  to  the  prosecutor  unknown  in  the  vicinity 
of  said  part  of  said  road  or  of  the  said  village  of  Ellon,  you  the  said  • 
William  Clark  and  Janet  Gray  or  Thomson  did,  both  and  each,  or  one 
or  other  of  you,  wickedly  and  feloniously,  attack  and  assault  the  now 
deceased  Elizabeth  or  Bridget  Conlie  or  Conolly  or  Clark,  wife,  or  re- 
poted  wife  of,  and  then  or  recently  before  travelling  the  country  in  com- 
pany with,  you  the  said  William  Clark,  or  some  other  woman,  now 
deceased,  whose  name  and  abode  are  to  the  prosecutor  unknown,  and 
did  knock  or  force  her  down,  and  did,  with  a  knife,  or  a  rasor,  or 
some  other  instrument  to  the  prosecutor  unknown,  which  you  did  in- 
troduce into  her  private  part,  or  by  a  kick  or  kick^  on  or  near  her 
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No.  44.     private  part  or  the  lower  put  of  her  hellj,  or  by  some  other 

Gark^d  ^  ^^®  prosecator  unknown,  inflict  two,  or  thereby,  severe  wounds 

Janet  Gray  within  or  near  her  vagina,  to  the  great  effasion  of  her  blood,  and  did 

Thomson    ^^^^'^^^  maltreat  and  abase  her  ;  by  all  which,  or  part  thereof^  the 

said  Elizabeth  or  Briget  Conlie  or  Conolly  or  Clark,  or  said  other 

Sept.  20?*  ^on^an  whose  name  and  abode  are  to  the  prosecutor  unknown,  was 

1849.      mortally  injured,  and  in  consequence  thereof  immediately,  or  soon 

Murder^    thereafter,  died,  and  was  thus  murdered  by  you  the  said  William 

Clark  and  Janet  Qray  or  Thomson,  or  by  one  or  other  of  yon. 

Shand,  for  the  pannels,  objected  to  the  relevancy  of 
the  indictment,  in  so  far  as,  after  libelling  certain  speci- 
fic modes  by  which  the  deceased  was  alleged  to  have 
been  murdered,  it  went  on  to  say,  *  or  by  some  other 
'  means  to  the  prosecutor  unknown.'  This  was  too 
vague.  If  intended  to  meet  any  case  not  covered  by 
what  preceded,  it  was  much  too  loose ;  and  if  only  in- 
tended to  refer  to  the  more  specific  charge  before  made, 
it  was  unnecessary.  It  was  not  pretended  that  the  cir- 
cumstances of  the  case  rendered  it  necessary  to  take 
such  a  latitude,  and  it  was  impossible  for  a  pannel  to 
meet  a  charge  preferred  in  so  vague  terms  as  those  ob- 
jected to. 

Mattland  replied,  that  the  words  objected  to  were 
words  of  style,  and  were  used  in  almost  every  case  of 
the  like  nature. 

Lord  Moncreiff. — There  is  no  doubt  that  the  priso- 
.  ner  is  entitled  to  know,  as  far  as  possible,  the  exact 
charge  he  is  to  meet ;  and  I  do  not  think  that  in  this 
case  the  prosecutor  will  be  entitled  to  prove  any  mode 
of  death  differing  materially  from  that  which  is  previ- 
ously and  more  specially  charged.  The  prisoners  may 
rely  upon  the  protection  of  the  Court  in  that  respect. 
At  the  same  time,  I  am  not  for  sustaining  the  objectioD, 
to  the  effect  of  instantly  ordering  the  words  to  be  de- 
leted. Our  decision  would,  doubtless,  be  founded  on  as 
a  precedent,  which,  sitting  in  Circuit,  I  am  unwilling  to 
create  in  a  matter  of  so  much  importance. 

Lord  Cockburn  concurred. 

The  objection  was  repelled. 
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Shand  then  objected  to  the  words,  *  or  some  other    n?-  *^- 

*  -  William 

*  woman  now  deceased,  whose  name  and  abode  are  to  ciark  and 

*  the  prosecutor  unknown.    These  words,  following  the  *"*or  "^ 
description  given  of  the  deceased  as  the  wife  of  the  male  '"^^°^°' 
prisoner,  seemed  to  imply  that  the  prosecutor  had  two  ^"J?^"" 
women  in  view ;  but,  if  so,  he  ought  to  have  libelled     ^^^^' 
more  specifically.  Murder. 

Matiland  replied — The  general  words  of  description 
were  not  intended  to  denote  any  other  woman  than  her 
whose  name  had  been  given,  so  far  as  known.  All  the 
information  he  possessed  had  been  given,  but  he  might 
be  wrong  in  believing  the  deceased  to  have  been  the 
wife  or  reputed  wife  of  the  pannel ;  and  it  was  to  meet 
any  difficulty  of  that  kind  which  the  pannel  might  occa- 
sion, that  the  general  words  were  used.  There  was  no- 
thing incompetent  in  such  a  mode  of  libelling ;  for  cases 
might  be  supposed  where  a  murder  was  committed,  and 
no  one  be  able  to  say  even  to  what  country  the  de- 
ceased belonged. 

Lord  Cockburn. — I  have  no  doubt  of  the  compe- 
tency of  prosecuting  for  the  murder  of  a  person  who  is 
utterly  unknown;  but  can  aii  indictment  stand  which 
amply  charges  a  prisoner  with  the  murder  of  a  woman 
unknown,  without  giving  any  account  whatsoever  of  her, 
when,  and  how  found  ?  I  think  not ;  and  therefore  I 
am  for  sustaining  the  objection,  because,  whatever  the 
prosecutor  may  have  intended  in  point  of  construction, 
the  words  objected  to  might  be  made  to  apply  to  any 
dead  woman  ^ho  ever  lived  in  the  world. 

Lord  Moncreiff  concurred. 

The  words  objected  to  were  struck  out  of  the  indictment. 

The  case  went  to  trial ;  and  after  hearing  counsel  on 
hoth  sides,  the  Jury  found  a  verdict  of  Not  Proven 
agsdnst  both  prisoners. 

In  respect  of  which  verdict  of  assize,  the  said  William 
Clark  and  Janet  Gray  or  Thomson  were  assoilzed 
simplicitery  and  dismissed  from  the  bar. 
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Perth. 

Sept.  26. 

1849. 

Breach  of 
Tmstand 
Embezzle- 
ment. 


PERTH. 

Present, 
Lords  Moncreiff  and  Cockburn. 

Her  Majesty's  Adyooatb — E.  F.  Maitland  A.  D. — 
W.  H.  Thomson  A.  D. 

AGAINST 

Walter  Duncan — W.  G.  Dickson. 

£mbezlement. — Circumstances  in  which  the  Court  directed  the  juij 
to  find  the  pannel  gnilty  of  embezzlement,  notwithstaading  his  so- 
counts  had  been  passed,  wherein  was  shewn  the  true  balance  due 
hy  him. 

Walter  Duncan  was  charged  with  Breach  of  Trust 
and  Embezzlement : 

In  so  far  as,  you  the  said  Walter  Duncan  having  been  appointed 
treasurer  of  a  friendly  society,  or  other  similar  association,  at  or  near 
Dundee,  or  carrying  on  its  operations  there,  calling  itself,  or  known 
as,  the  Prince  s  Street  Yearly  ^k>ciety,  or  having  some  similar  desig- 
nation, of  which  John  Fichet,  now  or  lately  a  storekeeper  in  the  em- 
ployment of  Gourlay,  Mndie,  and  Company,  engineers  and  founders 
in  Dundee,  and  now  or  lately  residing  at  or  near  Albert  Street  of 
Dundee,  David  Smith,  a  wright,  now  or  lately  residing  at  or  near 
Ann  Street,  Maxwelltown  of  Dundee,  Richard  Mennie,  a  shoemaker, 
now  or  lately  residing  at  or  near  Prince's  Street  of  Dundee,  and  Wil- 
liam Kidd,  a  mechanic,  now  or  lately  residing  in  or  near  Unioa 
Street,  Maxwelltown  of  Dundee,  or  one  or  more  of  them,  and  others, 
were  individual  members,  and  you  the  said  Walter  Duncan  having 
acted  as  treasurer  aforesaid  from  the  2d  day  of  November  1848  to  at 
or  about  the  29th  day  of  May  1849,  both  inclusive,  and  having,  dar- 
ing the  said  period,  been  entrusted  as  treasurer  aforesaid  to  oollect 
and  receive  or  hold  the  funds  of  the  said  society,  and  to  reoeire  or 
hold  the  sum  of  £123,  or  thereby,  borrowed  by  the  said  society,  or  by 
you  the  said  Walter  Duncan,  as  treasurer  aforesaid,  and  for  behoof  of 
said  society,  from  the  Eastern  Bank  of  Scotland ;  and  it  being  the 
duty  of  you  the  said  Walter  Duncan,  as  treasurer  aforesaid,  to  apply 
the  said  funds  and  borrowed  money,  so  far  as  requisite,  to  the  pur- 
poses of  the  said  society,  and  faithfully  to  account  to  the  said  society, 
or  the  individual  members  thereof,  for  the  said  funds  and  borrowed 
money  so  entrusted  to  you,  you  the  said  Walter  Duncan,  did,  at  one 
or  more  times,  between  the  said  2d  day  of  November  1848  and  the 
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nid  29th  day  of  May  1849,  both  inoloaive,  the  partionlAr  time  or  No.  iS, 
times  being  to  the  prosecutor  anknown^  in  or  near  the  houae  situated  nnna^ 
at  or  near  BUckscroft  of  Dundee,  then  and  lately  occupied  by  you 


the  said  Walter  Duncan,  or  elsewhere  in  or  near  Dundee  to  the  pro-    ^^^^  ^i. 
secQtor  unknown,  wickedly  and  feloniously,  and  in  breach  of  the  trust      1849. 
eommitted  to  you  as  aforesaid,  embeaile  and  appropriate  to  your  own  Breach  of 
nse  the  sum  of  eighty  pounds  twelre  shillings  and  threepence-half-  ^!f!^?f 
penny  sterling,  or  thereby,  or  part  thereof,  part  of  said  funds  or  bor-      moit 
rowed  money  entrusted  to  you  aa  aforesaid,  and  did  fail  to  account 
therefor  to  the  said  society,  and  to  the  said  John  Fitchet,  Darid 
Smith,  Richard  Mennie,  and  William  Kidd,  or  one  or  more  of  them, 
and  others,  the  indyidual  members  thereof. 

It  appeared  in  evidence,  that  the  society  libelled  on 
was  a  yearly  sick  and  funeral  society,  which  commenced 
in  the  November  of  one  year,  and  lasted  till  that  month 
in  the  year  following,  when  it  was  wound  up,  and  the 
funds,  so  far  as  not  exhausted,  were  distributed  among 
the  members.  A  new  society  was  constituted  for  the 
same  purposes  immediately  afterwards  by  the  members 
of  the  preceding  one,  and  the  requisite  officers  elected. 
The  pannel  had  been  treasurer  of  nine  of  these  succes- 
sive societies.  His  duty  was  to  receive  the  society's 
funds,  and  to  pay  them  to  the  individuals  entitled  by 
the  rules  to  relief.  According  to  the  regulations  (which 
were  printed)  the  members  paid  their  subscriptions 
every  Saturday  evening ;  and  the  pannel  was  required 
to  put  the  sum  so  subscribed  into  bank  on  the  following 
Monday,  retaining  only  £8  in  his  hands  to  meet  the 
weekly  expenses. 

The  pannel's  books  were  made  up  and  balanced 
monthly,  under  the  eye  of  a  managing  committee,  when 
the  balance  in  his  hands  was  regularly  stated  against 
him,  and  carried  forward  to  the  next  month.  The 
books  were  open  to  the  society,  being  produced  at  their 
several  meetings. 

From  the  monthly  statements  and  relative  documents,  it 
appeared  that  the  pannel,  instead  of  putting  into  the  bank 
the  weekly  subscriptions,  retaining  only  £8  for  current 
expenses,  had  allowed  a  balance  to  accumulate  against 
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^'J^^  him  for  several  successive  months  of  &23,  £34,  £35, 

Dunoui.  £54,  £113  respectively,  and  lastly,  the  sum  of  £80 :  12 : 3 

Perth,  libelled.     It  also  appeared,  that  when  the  immediately 

1849.  *  preceding  society  was  wound  up,  there  was  a  balance  of 


Braachof  £22  agaiust  him ;  notwithstanding  which  he  was  elected 
EmbeszL  treasurer  of  the  society  libelled.  It  was  proved  that 
the  managing  conmiittee  had  remonstrated  verbally 
with  him  regarding  his  increasing  balances,  but  without 
getting  any  satisfactory  explanations.  Until  the  date 
libelled,  however,  they  had  never  become  alarmed  for 
the  safety  of  their  funds,  or  brought  the  matter  formally 
before  the  society  by  a  regular  minute. 

The  pannels  books  were  correctly  kept,  and  he  was 
not  in  arrear  to  any  member  for  sick  or  funeral  allow- 
ances. The  declaration  admitted,  that  the  pannel  was 
in  arrear  (but  only  for  about  half  of  the  sum  proved 
against  him),  and  that  he  had  applied  the  sum  so  in  ar- 
rear to  his  private  purposes. 

Upon  these  facts,  £.  F.  Maitland  for  the  Crown, 
asked  a  verdict  of  guilty. 

W.  G.  Dickson,  for  the  pannel,  contended,  that  al- 
though the  prosecutor  had  proved  the  pannePs  retention 
of  the  sum  libelled,  he  had  &iled  to  show  that  the  reten- 
tion was  criminal.  In  order  to  make  out  a  charge  of 
embezzlement,  the  pannel's  act  must  be  proved  both  to 
have  been  fraudulent,  and  without  the  consent  of  his 
employers.  But  here,  there  was  evidence  of  the  society's 
consent  for  many  successive  months  to  the  pannel  re- 
taining a  large  balance  in  his  hands ;  and  he  was  evea 
re-elected  to  his  office,  notwithstanding  his  having  been 
very  considerably  in  arrear  to  the  preceding  society. 
Their  consent  was  therefore  proved  ;  and  the  sum  which 
the  pannel  owed  them  thereby  became  a  loan  from  them, 
in  place  of  being  embezzled. 

Lord  Cockburn,  in  summing  up,  said — That  this  was 
an  important  case  in  reference  to  the  law,  and  to  the 
criminal  responsibility  of  persons  entrusted  with  the 
money  of  others  for  special  purposes.     The  Jury  need 
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not  £^1  any  anxiety  as  to  the  fiusts ;  because  none  of  the    ^\^' 
material  ones  seemed  to  be  disputed,  and  they  were  per-   Dunean. 
fectly  simple.     The  sole  point  on  which  the  parties  dif-    Penh, 
fered,  was  as  to  the  construction,  with  reference  to  guilt     1^9.  * 
or  innocence,  which  the  circumstances  ought  to  re-  Breach  of 

^^:«/v  TruBt  and 

Ceive.  Embezzto- 

It  would  be  a  mistake  to  suppose  that  the  charge  was 
merely  that  the  prisoner  had  fallen  behind  in  his  ac- 
counts.    It  was,  that  he  had  been  guilty  of  breach  of 
trust  or  embezzlement,  or  of  a  wicked  and  felonious  ap- 
propriation.    The  fact  of  his  having  been  the  society's 
debtor  is  admitted.    But  the  question  was,  did  he  become 
so  criminaUjf  f    This  it  was  the  province  of  the  Jury  to 
determine,  on  a  review  of  the  whole  circumstances.     Of 
these  the  principal  were,  that  the  prisoner  was  the  oflScerof 
this  charitable  society.     He  was  not  entitled  to  act  at  all 
for  himself.     He  was  the  holder  of  the  funds  of  others ; 
and  these,  arising  from  the  contributions  of  persons  in 
humble  situations,  for  the  relief  of  themselves  and  others 
when  in  distress,  were  entitled  to  his  most  scrupulous 
protection,  and  he  had  no  discretion  as  to  his  applica- 
tion of  them.     By  the  10th  Rule  of  the  Society,  he  was 
allowed  to  have  £8  in  his  hands  to  answer  current  de- 
mands ;  and  every  farthing  above  this,  he  was  expressly 
bound  to  deposit  every  Monday  in  the  bank  for  his  con- 
stituents.    He  held  the  money  therefore  officially, — and 
under  a  special  direction  as  to  its  custody  and  application. 
He  was  in  the  same  position  as  a  servant,  who  had  got 
cash  from  his  master  to  carry  to  a  particular  place.     It 
was  certain  that  he  violated  this  official  duty.     Instead 
of  only  owing  the  society  £8,  he  at  last  owed  it  about 
£80.    And  what  was  the  cause  of  this  deficiency  ?     No 
mistake,— no  dispute  about  the  true  amount  of  the  balance, 
— no  direction  by  the  society, — no  inadvertent  confusion, 
or  mixing  of  his  oum  funds  with  theirs.     It  was,  that  he 
had  taken  the  money  to  Minself     He  says  in  his  declara- 
tion, '  that  the  reason  he  is  so  deficient  is,  that  he  has 
*  employed  the  money  in  his  own  private  matters,  and  he 
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No.  45.    '  is  very  sorry  for  having  injured  the  society,  who  put 
Duncan.   '  Confidence  in  hun.' 


Perth.        It  was  for  the  Jury  to  say  whether  they  could  put 

^m9^^*  ^^y  construction  on  thb  proceeding  consistent  with  the 

Breach  of  prisoner's  innocence  ?    It  seemed  to  his  Lordship  very 

E^;^°e-  ^^^^  ^^^  common  case  of  an  agent,  or  servant,  getting 

">^°^     cash  for  a  special  purpose,  and  making  off  with  it»  or 

spending  it  for  his  own  behoof     It  was  no  mere  getting 

into  debt.     It  was  a  getting  into  debt  by  a  direct  and 

intended  self  appropriation. 

Some  things  had  been  urged  for  the  prisoner, — ^whicb 
certainly  deserved  the  Jury's  attention. 

One  was,  that  the  society  had  known  of  his  regularly 
increasing  deficiency  without  checking  it.  But,  in  the 
first  place,  the  jury  would  consider  whether  their  knouh 
ledge  was  proved.  That  they  were  alarmed  is  certain ; 
for  they  had  spoken  to  him  on  the  subject.  But  the 
secretary  swore  that  the  prisoner  put  them  off  by  what 
had  since  been  found  to  be  evasive  pretences.  However, 
in  the  second  place,  whatever  effect  this  negligence  of  the 
society  might  have  on  account  in  awarding  punishment,  it 
was  no  legal  defence.  The  prisoner  himself  admits  that 
the  society  confided  in  him,  and  he  says  he  is  sorry  for 
having  abused  their  confidence.  To  urge  this  confidence 
on  the  part  of  the  employer,  as  a  defence  for  abusing  it, 
seems  rather  an  awkward  topic  for  the  abuser. 

Another  was,  that  the  prisoner  intended  to  have  replaced 
(he  money.  The  Jury  had  better  discard  this  utterly. 
Many  enormous  frauds  were  committed  under  the  expec- 
tation that  they  may  be  concealed,  or  atoned  for,  by  re- 
placing the  funds  before  their  abstraction  shall  be  de- 
tected. This  was  a  common  delusion,  or  pretence,  with 
embezzlers.  But  it  was  no  more  a  defence  against  fraud, 
than  it  would  be  against  a  charge  of  robbery. 

The  last  was,  that  the  prisoner  had  the  consent  of  the 
society  for  what  he  did.  If  the  Jury  believed  this  to  be 
the  fact,  they  were  bound  to  acquit  No  party  who 
consented  to  it,  was  either  cheated  or  robbed.     But  they 
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must  have  clear  evidence  of  it,  before  they  could  credit  n?- ^*- 

•'  Walter 

SO  extraordinary  a  fact,  as  that  a  charitable  society  Duncan, 


agreed  to  let  its  treasurer  appropriate  its  funds.     His    Perth. 
Lordship  was  not  aware  where  the  evidence  was  to  be     i849. ' 
found  here,  or  anything  that  could  be  mistaken  for  it.      Breach  of 
On  the  whole,  there  were  two  opposite  considerations,  ^SJaS^ 
which  the  Jury  ought  to  keep  in  view.    On  the  one     ™°*- 
hand,  it  would  be  hard  and  unjust,  if  the  prisoner  were 
to  be  sacrificed  to  the  feeling  that  he  had  injured  a 
friendly  society.     And  on  the  other  hand,  if  he  was 
guilty,  it  was  important  for  the  law,  and  as  a  warning 
to  the  holders  of  other  men's  funds,  that  his  guilt  should 
be  declared. 

The  Jury,  after  retiring,  returned  to  put  a  question 
to  the  Court.  One  of  their  number  pointed  out  that 
there  were  periodical  docquets  in  the  books ;  in  which 
a  series  of  balances  far  beyond  £8  were  struck  as  against 
the  prisoner,  and  the  question  was,  whether  each  of 
these  docquets  was  not  in  law  a  virtual  consent  by  the 
society,  that  the  prisoner  might  continue  to  hold  the 
sums  thus  set  down  as  due  by  him  ? 

Lord  Ck)CKBUBN,  after  consulting  with  Lord  Mon- 
creif^  answered, —  That  they  were  both  of  opinion 
that,  as  a  matter  oflawy  this  was  neither  the  efiect  nor 
the  object  of  the  docquets ;  but  that  if  the  Jury  thought 
that,  as  a  matter  offacty  the  docquets  indicated  consent 
by  the  society,  they  of  course  were  entitled  to  put  this 
construction  upon  the  fact. 

The  Jury  found  the  pannel  guilty  as  libelled,  but 
unanimously  and  strongly  recommended  him  to  mercy. 

Lord  Cockbubn,  addressing  the  prisoner,  said,  that 
he  thought  the  Jury  had  disposed  of  the  case  humanely 
towards  him,  but  firmly  towards  the  law.  In  the  case 
that  seemed  to  come  nearest  this,  the  Couft  had  sen- 
tenced the  prisoner  to  six  month's  imprisonment ; — cer- 
t^nly  a  very  lenient  sentence.  But  here  there  were 
two  circumstances  which  operated  in  the  prisoner's  fa- 
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No.  45.  vour.     He  had  already  been  a  considerable  period  in 

Dunon.  jail ;  and,  to  a  certain  extent,  he  had  been  led  on  by  the 

Perth,  society  failing  to  check  him  effectually  the  instant  it  be- 

1849. '  came  alarmed.     In  this  situation,  the  present  sentence 


Breach  of  was  that  of  imprisonmcut  for  three  months. 

Trust  and 
Embezzle- 
ment. 


Present, 
^jg^g^'  The  Lord  Justice-Clerk. 

Lords  Moncreifp  and  Cockburn. 
Her  Majesty's  Advocate — Deas  A.D. — E.  F.  Maitland  A.D. 

AGAINST 

George  Kipprn — Logan — A.  T,  Boyle. 

Relet ANCY — Falsehood,  Fraud,  and  "Wilful  Imposition.— Cir- 
oumstances  in  which  an  objection  to  the  relevancy  of  an  indictment) 
that  it  did  not  charge  that  the  attempt  to  defrand  had  been  sacoess- 
fnl,  was  repelled. 

No.  46.        GEORaE   KiPPEN,  Writer  in  Glasgow,  was   indicted, 
Kippen.   That  albeit,  by  the  laws  of  this  and  of  every  other  well- 
^'^0^6^  governed  realm,  Falsehood  and  Fraud,  especially  when 
i"49.     committed  in  the  form  and  under  colour  of  legal  pro- 
Fatoehood,  coodings,  and  for  the  purpose  of  obstructing  or  defeating 
the  course  of  justice,  and  to  the  lesion,  injury,  and  op- 
pression, of  the  lieges,  is  a  crime  of  an  heinous  nature, 
and  severely  punishable : 

Yet  true  it  is  and  op  verity,  that  you  the  said  George  Kipp«n 
are  guilty  of  the  said  crime  of  falsehood  and  fraud,  aggravated  u 
aforesaid,  actor,  or  art  and  part :  In  so  far  as  (I.),  the  Company  ol 
Proprietors  of  the  Qlasgow  Water -Works,  and  Daniel  Mackain,  now 
or  lately  secretary  to  the  said  company,  and  now  or  lately  residing  at 
or  near  Dalmamock,  in  or  near  Glasgow,  having,  on  the  29th  day  of 
February  1848,  or  about  that  time,  obtained  a  warrant  granted  by 
Henry  Glassford  Bell,  Esquire,  advocate,  sheriff-substitute  of  Lanark^ 
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shire,  agaiiut  yon  the  said  Qeorge  Kip})eD,  and  other  persons  referred     No.  48. 
to  in  the  said  warrant,  by  which,  in  respect  of  yonr  having  refused  or    ^^!^ 
delayed  to  pay  to  the  said  Company,  or  the  said  Daniel  Mackain,  as  gj~^^^J^ 
secretary  aforesaid,  the  sum  of  £i  :  8  :  6,  being  water-rent  or  rate  due     Nov.  6. 
by  you  to  the  said  Company,  authority  was  given  to  officers  of  court      ^^^^' 
to  enter  the  premises  of  you  the  said  C^rge  Kippen,  and  to  seize  and  Falsehood, 
take  possession  of  your  goods  and  effects,  and  by  which  warrant  autho-    ^^^ 
rity  was  also  given  to  the  said  Daniel  Mackain,  as  secretary  aforesaid, 
if  the  said  sum,  together  with  the  expense  of  procedure,  should  not  be 
paid  within  three  days  after  such  goods  and  effects  should  be  so  seised 
and  taken  possession  of,  to  sell  or  dispose  of  the  said  effects,  or  such 
part  thereof  as  might  be  necessary,  by  public  roup,  and  to  apply  the 
price  thereof  in  payment  of  the  said  sum  of  water*  rent  or  rate  due  by 
jou  the  said  George  Kippen  as  aforesaid,  with  the  expenses  of  proce- 
dure ;  and  you  the  said  George  Kippen  having  formed  the  wicked  and 
felonious  purpose  of  obstructing  or  defeating  execution  of  the  said  war- 
rant, did,  on  the  19th  day  of  April  1848,  or  on  one  or  other  of  the 
days  of  that  month,  or  of  March  immediately  preceding,  or  of  May 
hnmediately  following,  in  or  near  the  house  or  office  at  or  near  Fife 
PhMse  aforesaid,  then  and  now  or  lately  occupied  by  you,  or  in  or  near 
the  sheriff-clerk's  office  of  Glasgow,  or  at  some  other  place  in  or  near 
Glasgow  to  the  prosecutor  unknown,  falsely,  fraudulently,  and  felo- 
niously, deviee,  and  raise,  or  cause  or  procure  to  be  raised,  a  summons 
before  the  ordinary  Sheriff-Court  of  Lanarkshire,  at  Glasgow,  in  name 
of  James  M^Gill,  sometime  provision-merchant  in  Melville  Court, 
Trongate  Street  of  Glasgow,  and  now  or  lately  residing  in  or  near 
Little  Hamilton  Street,  Glasgow,  or  of  some  wholly  fictitious  person 
designed  in  the  said  summons  as  ^  James  M'Gill  Provision  Merchant 
*  in  Glasgow  Pursuer,'  against  the  said  Daniel  Mackain,  as  secretary 
to  the  said  Company  of  Proprietors  of  the  Glasgow  Water- Works,  and 
for  behoof  of  said  Company,  setting  forth,  that  the  said  Daniel  Mac- 
kain, or  an  officer  acting  for  him,  had,  on  or  about  the  12th  day  of 
April  1848,  proceeded  to  the  said  James  M^Gill,  pursuer's  house  in 
Adelphi  Street,  Hutchisontown,  GUisgow,  and,  contrary  to  his  wish, 
illegally  executed  a  poinding  of  certain  effects  situated  therein,  for  an 
arrear  of  water-rent  said  to  be  due  to  the  said  Daniel  Mackain,  de- 
fender, and  that  in  carr3ring  into  effect  the  said  poinding,  the  said 
Daniel  Mackain,  defender,  or  the  person  acting  for  him,  assaulted  and 
abused  the  said  James  M'Gill,  pursuer,  and  repeatedly  knocked  him 
down,  and  that  the  said  Daniel  Mackain  was  therefore  liable  in 
danages  to  the  said  James  M'Gill,  pursuer,  therefor,  and  concluding 
for  payment  of  the  sum  of  £10  sterling,  in  name  of  damages,  with  ex- 
panses of  process,  or  having  some  similar  narrative,  allegations,  and 
conclusions)  and  containing  a  warrant  or  precept  of  arrestment  in  com- 
mon form,  the  said  summons,  in  the  narrative,  allegations,  and  conclu- 
sions thereof,  being,  and  you  the  said  George  Kippen  well  knowing  it 
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No.  46.    to  be,  entirely  falae,  fraudalent,  and  fictitious,  and  intended  for  the 
^^H^^    purpose  of  fraudulently  obstructing  or  defeating  execution  of  tbe  said 

„.      warrant  obtained  against  you  by  the  said  company  and  the  said  Daniel 

Not.  6.    Mackain,  their  secretary,  as  aforesaid ;  and  you  the  said  George  Kip- 
•^^^*      pen  did,  on  the  said  19th  day  of  April  1848,  or  on  a  day,  after  and 
Palaehood,  about  that  time,  to  the  prosecutor  unknown,  in  or  near  the  said  house 
Fraud,  &c  ^^  ^f^^  ^^  ^^  ^^^  Yife  Place  aforesaid,  or  elsewhere  in  or  near  Glas- 
gow to  the  prosecutor  unknown,  in  virtue  or  on  pretence  of  the  war- 
rant or  precept  of  arrestment  aforesaid,  contained  in  the  said  fiilse  and 
fraudulent  summons,  wickedly,  fraudulently,  and  feloniously,  cause  or 
procure  to  be  served  on  yourself  by  John  M^Kinlay,  then  and  now  or 
lately  sheriff-officer  in  Glasgow,  and  now  or  lately  residing  in  Mait- 
land  Street  of  Cowcaddens,  in  or  near  Glasgow,  an  arrestmrat,  in 
name  of  the  sud  James  M^Gill,  fencing  and  arresting,  or  pretending 
to  fence  and  arrest,  in  the  hands  of  yon  the  said  George  Kippen,  all 
moveable  goods,  debts,  and  effects,  due  by  you  to  the  said  Company, 
or  to  the  said  Daniel  Mackain  for  their  behoof;  and  all  this  you  the 
said  George  Kippen  did,  in  pursuance  of  the  wicked  and  felonious  poN 
pose,  formed  by  you  as  aforesaid,  of  obstructing  or  defeating  the  exe- 
cution of  the  said  decree  or  warrant  against  you,  obtained  by  the  said 
Company  of  Proprietors  of  the  Glasgow  Water-Works,  and  by  the 
said  Daniel  Mackain,  as  before  libelled,  and  to  the  lesion,  injury,  and 
oppression  of  the  said  Company,  and  of  the  said  Daniel  Mackain,  or  of 
one  or  other  of  them :  Likbas  (2.),  William  McLean,  a  clerk,  now  or 
lately  residing  at  Springvale,  in  or  near  Glasgow,  having  on  the  Idth 
day  of  April  1848,  or  about  that  time,  obtained  decree  before  the 
Sheriff  Small-Debt  Court  of  Glasgow,  at  his  instance  against  you  tbe 
said  George  Kippen,  for  the  sum  of  £2  :  6  : 2  of  principal,  and  48.  Id. 
of  costs,  you  the  said  George  Kippen,  having  formed  the  wicked  and 
felonious  purpose  of  obstructing  or  defeating  execution  of  the  said  de- 
croe,  did,  on  the  18th  day  of  April  1848,  or  on  one  or  other  of  the 
days  of  the  said  month  of  April,  or  of  March  immediately  preceding, 
or  of  May  immediately  following*  in  or  near  said  house  or  office  in  or 
near  Fife  Place  aforesaid,  then  and  now  or  lately  occupied  by  yon  the 
said  Geoige  Kippen,  or  in  or  near  said  Sheriff-clerk's  office  of  Glasgow, 
or  elsewhere  in  or  near  Glasgow  to  the  prosecutor  unknown,  &laely, 
fraodulently,  and  feloniously,  devise,  and  raise,  or  cause  or  procure  to 
be  raised,  before  the  ordinary  Sheriff-Court  at  Glasgow,  a  summons  in 
name  of  James  Begbie,  now  or  lately  residing  in  or  near  Great  Dore 
Hill,  in  or  near  Glasgow,  or  of  some  wholly  fictitious  person,  designed 
in  the  said  summons  as  '  James  Begbie  Commission  Agent  Melville 
'  Court  Glasgow,  Pursuer,'  against  the  said  William  McLean,  setting 
forth  that  the  said  James  Begbie,  pursuer,  had  lent  to  the  said  WilliiB 
McLean,  defender,  on  the  15th  day  of  March  1848,  the  sum  of  £50 
sterling,  and  that  the  said  sum  was  wholly  owing  and  unpaid,  and  con- 
cluding for  pajrment  of  the  same,  with  interest  and  expenses  of  pro- 
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0688,  or  having  some  similar  narratire,  all^gationa,  and  conolnsionfly     No.  46. 
and  containing  a  warrant  or  precept  of  arrestment  in  common  form,    Ki^^. 
the  said  summons  being,  in  its  narrative,  allegations,  and  conclusions,  QJIj^e^^ 
and  joa  the  said  Qeoige  Kippen  well  knowing  it  to  be,  entirely  false,     Nov.  6. 
fiaadolent)  and  fictitious,  and  intended  for  the  purpose  of  fraudulently      ^^"^^^ 
obstructing  or  defeating  execution  of  the  said  decree  obtained  against  Falsehood, 
you  by  the  said  William  McLean  as  aforesaid ;  and  you  the  said  George  ' 

Kippen  did,  on  the  said  18th  day  of  April  1848,  or  on  a  day,  after  and 
about  that  time,  to  the  prosecutor  unknown,  in  or  near  the  said  house 
or  office  at  or  near  Fife  Place  aforesaid,  or  elsewhere  in  or  near  Glas- 
gow to  the  prosecutor  unknown,  in  virtue  or  on  pretence  of  the  said 
warrant  or  precept  of  arrestment  contained  in  said  false  and  fraudulent 
sammons  last  above  libelled,  wickedly,  fraudulently,  and  feloniously, 
cause  or  procure  to  be  served  upon  you  by  the  foresaid  John  M'Kin- 
lay,  an  arrestment  in  name  of  James  Begbie,  fencing  and  arresting,  or 
pretending  to  fence  and  arrest,  in  your  hands  all  moveable  goods,  debts, 
and  efiects  doe  by  you  to  the  said  William  McLean ;  and  all  this  you 
the  said  George  Kippen  did  in  pursuance  of  the  wicked  and  felonious 
purpose,  formed  by  you  as  aforesaid,  of  obstructing  or  defeating  exe- 
cation  of  the  said  decree  against  you  obtained  by  the  said  William 
McLean,  and  to  the  lesion,  injury,  and  oppression  of  the  said  William 
McLean:  Likeas  (3.),  Walter  Michael  Oppenheim,  now  or  lately 
looking-glass  merchant  in  or  near  Miller  Street  of  Gku^w,  and  now 
or  lately  residing  in  Stafford  Place,  New  City  Bead,  in  or  near  Glas- 
gow, having,  in  conjoined  actions  before  the  Sheriff-Court  of  Lanark- 
shire, at  your  instance  against  the  said  Walter  Michael  Oppenheim, 
which  had  been  advocated  to  the  Court  of  Session,  und  thereafter  re- 
mitted back  to  the  Sheriff  of  Lanarkshire,  obtained,  on  the  4th  day  of 
February  1848,  or  about  that  time,  decree  in  his  favour  by  the  said 
Heniy  Glaasford  Bell,  Esquire,  sheriff-substitute   of   Lanarkshire, 
against  you  the  said  George  Kippen,  for  the  sum  of  £33  ^  9  :  9  of  ex- 
penses of  process,  and  for  the  sum  of  8s.  as  the  expense  of  extracting 
md  recording  said  decree ;  and  the  said  decree  having  been  extracted, 
and  you  the  said  George  Kippen  having  thereafter  appealed  certain 
interlocutors  of  the  Court  of  Session  in  said  advocation  to  the  House 
of  Lords,  and  the  Lords  of  Council  and  Session  having,  by  interlocutor 
of  the  5th  day  of  July  1848,  allowed  interim  execution,  in  terms  of 
the  statute  48th  George  III.,  chapter  151,  of  said  decree  last  above 
libelled,  you  the  said  George  Kippen  having  formed  the  wicked  and 
felonious  purpose  of  obstructing  or  defeating  the  execution  of  the  said 
decree,  did,  on  the  7th  day  of  July  1848,  or  on  one  or  other  of  the 
daya  of  that  month,  or  of  June  immediately  preceding,  or  of  August 
immediately  following,  in  or  near  said  house  or  office  in  or  near  Fife 
Place  aforesaid,  then  and  now  or  lately  occupied  by  you  the  said 
^rge  Kippen,  or  in  or  near  said  Sheriff-clerk's  office  of  Glasgow,  or 
eltewhere  in  or  near  Glai^w  to  the  prosecutor  unknown,  falsely,  frau- 
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No.  46.  dulently,  and  feloniooslj,  deviae  and  raiae,  or  cause  to  be  raised,  be- 
George  f^^  ^^^  ordinary  Sheriff-Coart  at  Glasgow,  a  summons,  in  name  of 
Robert  Russell,  now  or  lately  a  gas-surveyor,  and  now  or  lately  resid- 


Nov.  6.    ^^S  ^^  ^^  °^^  Gallowgate  Street  of  Glasgow,  or  of  some  wholly  ficti 
^»49.      lions  person,  designed  in  the  said  summons  as  '  Robert  Russell,  some- 
Falsehood,  ^  time  brickmaker  in  Glasgow,  and  residing  there,  pursuer,'  against 
^^""^^  ^^  the  said  Walter  Michael  Oppenheim,  setting  forth  that  the  said  Robert 
Russell,  pursuer,  had,  on  the  11th  day  of  NoTcmber  1847,  lent  the 
sum  of  £50  sterling  to  the  said  Walter  Michael  Oppenheim,  defender, 
and  that  the  said  sum  was  wholly  owing,  and  concluding  for  payment 
of  the  same  with  expenses,  or  having  some  similar  narrative,  allega- 
tions, and  conclusions,  and  containing  a  warrant  or  precept  of  arrest- 
ment in  conunon  form,  the  said  summons  being,  in  its  narrative,  alle- 
gations, and  conclusions,  and  you  the  said  Geoige  Kippen  well  knowing 
it  to  be,  entirely  false,  fraudulent,  and  fictitious,  and  intended  for  the 
purpose  of  fraudulently  obstructing  or  defeating  execution  of  the  said 
decree  obtained  against  you  by  the  said  Walter  Michael  Oppenheim  as 
aforesaid ;  and  yon  the  said  George  Kippen  did,  on  the  said  7th  day 
of  July  1848,  or  on  a  day,  after  and  about  that  time,  to  the  prosecutor 
unknown,  in  or  near  the  office  or  premises  situated  in  or  near  Brans- 
wick  Place,  in  or  near  Glasgow,  then  and  now  or  lately  occupied  by 
Robert  Chalmers,  an  agent  there,  or  elsewhere  in  or  near  Glasgow  to 
the  prosecutor  unknown,  in  virtue  or  on  pretence  of  the  said  warrant 
or  precept  of  arrestment  contained  in  said  false  and  fraudulent  snm- 
raons  last  above  libelled,  wickedly,  fraudulently,  and  feloniously,  caose 
or  procure  to  be  served  upon  you  by  William  Smith,  now  or  lately 
sheriff-officer  in  Glasgow,  and  now  or  lately  residing  in  Bell  Street  of 
Glasgow,  an  arrestment  in  name  of  said  Robert  Russell,  fencing  and 
arresting  all  goods,  debts,  or  effects  in  your  hands,  belonging  to  the 
said  Walter  Michael  Oppenheim ;  and  all  this  you  the  said  George 
Kippen  did,  in  pursuance  of  the  wicked  and  felonious  purpose,  foimed 
by  you  as  aforesaid,  of  obstructing  or  defeating  execution  of  the  said 
decree  against  you,  obtained  by  the  said  Walter  Michael  Oppenheim, 
as  before  libelled,  and  to  the  lesion,  injury,  and  oppression  of  the  said 
Walter  Michael  Oppenheim ;  And  you  the  said  George  Kippen,  in 
further  pursuance  of  the  wicked  and  felonious  purpose  last  above  libel- 
led, did,  on  the  7th  day  of  July  1848,  or  on  one  or  other  of  the  days 
of  that  month,  or  of  June  immediately  preceding,  or  of  August  imme- 
diately following,  in  or  near  said  house  or  office  in  or  near  Fife  Place 
aforesaid,  then  and  now  or  lately  occupied  by  you  the  said  Geoige 
Kippen,  or  in  or  near  said  sheriff-clerk's  office  of  Glasgow,  or  elsewhere 
in  or  near  Glasgow  to  the  prosecutor  unknown,  falsely,  fraudulently, 
and  feloniously,  devise  and  raise,  or  cause  or  procure  to  be  raised,  be- 
fore the  Sheriff  Small-Debt  Court  of  Glasgow,  a  summons  or  complaint 
in  name  of  Robert  Burnside,  or  Robert  AUan  Bumside,  then  and  now 
or  lately  spirit-dealer  in  or  near  Howard  Street  of  Gla^ow,  and  now 
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or  latdj  residing^  in  or  near  Jamaica  Street  of  Olasgow,  or  of  some  No.  46. 
wboUj  fictitions  person,  designed  in  the  said  summons  or  complaint  as  ^p<^^ 
^  Robert  Bamaide,  spirit-dealer,  Howard  Street,  Qlasgow/  against  the 


said  Walter  Michael  Oppenheim,  setting  forth  that  the  said  defender  "^§0^.^' 
was  owing  to  the  compUuner  the  sum  of  £3  : 7 : 9  sterling,  per  account,  ?  849. 
and  concluding  for  payment  of  the  said  sum  with  expenses,  or  with  Falsehood, 
some  similar  narrative,  allegations,  and  conclusions,  and  containing  a  fraud,  &c. 
wanant  or  precept  of  arrestment  in  common  form,  the  said  summons 
or  complaint,  in  its  narrative,  allegations,  and  conclusions,  being,  and 
joa  the  said  G^rge  Kippen  well  knowing  it  to  be,  entirely  false,  frau* 
dolent,  and  fictitions,  and  intended  for  the  purpose  of  fraudulently  ob- 
stncting  or  defeating  execution  of  the  said  decree  obtained  against  you 
bj  the  said  Walter  Michael  Oppenheim  as  aforesaid ;  and  you  the 
aaid  Geoige  Kippen  did,  on  said  7th  day  of  July  1848,  or  on  a  day, 
after  and  about  that  time,  to  the  prosecutor  unknown,  in  or  near  the 
said  office  or  premises  situated  in  or  near  Brunswick  Place  aforesaid, 
then  and  now  or  lately  occupied  by  the  said  Robert  Chalmers,  or  else* 
where  in  or  near  Glasgow  to  the  prosecutor  unknown,  in  virtue  or  on 
pretence  of  the  said  warrant  or  precept  of  arrestment  contained  in  the 
said  false  and  fraudulent  summons  or  complaint  last  above  libelled, 
wickedly,  frandulently,  and  feloniously,  cause  or  procure  to  be  served 
opon  yon,  by  the  said  William  Smith,  an  arrestment,  in  name  of  said 
Robert  Bumnde,  or  Robert  Allan  Bumside,  fencing  and  arresting,  or 
pieteiiding  to  fence  and  arrest,  in  your  hands,  all  goods,  effects,  debts, 
and  soma  of  money  belonging  to  the  said  Walter  Michael  Oppenheim, 
and  that  to  an  amount  not  exceeding  £8:6:8;  and  all  this  you  the 
said  George  Kippen  did,  in  farther  pursuance  of  the  wicked  and  felo- 
nious purpose,  formed  by  you  as  aforesaid,  of  obstructing  or  defeating 
the  execution  of  the  said  decree  obtained  against  you  by  the  said 
Walter  Michael  Oppenheim,  and  to  the  lesion,  injury,  and  oppression, 
of  the  said  Walter  Michael  Oppenheim ;  and  in  further  prosecution  of 
your  said  wicked  and  felonious  purpose  of  obstructing  or  defeating  the 
execution  of  the  said  decree  obtained  against  you  by  the  said  Walter 
Hichael  Oppenheim,  you  the  said  George  Kippen  did,  on  the  14th  day 
of  July  1848,  or  on  one  or  other  of  the  days  of  that  month,  or  of  June 
immediately  preceding,  or  of  August  immediately  following,  in  or  near 
said  house  or  office  in  or  near  Fife  Place  aforesaid,  or  in  or  near  said 
^riff-clerk's  office,  or  elsewhere  in  or  near  Glasgow  to  the  prosecutor 
unknown,  falsely,  fraudulently,  and  feloniously,  raise,  or  cause  or  pro- 
CQte  to  be  raised,  before  the  ordinary  Sheriff-Court  at  Glasgow,  a  sum- 
mons of  multiplepoinding  at  your  instance,  against  the  said  Walter 
Uiefaael  Oppenheim,  Robert  Russell,  and  Robert  Bumside  or  Robert 
Allan  Bumside,  setting  forth  that  you  were  indebted  to  the  said  Walter 
Michael  Oppenheim  in  a  sum  of  money,  the  amount  of  whicli  would 
be  condescended  on  in  the  process  to  follow  on  said  summons,  and  tlint 
jou  were  not  in  safety  to  pay  the  same,  in  respect  of  the  said  arrest- 
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No.  46.     ments,  or  pretended  arrestments,  served,  or  pretended  to  be  served,  on 
Kipp^.    y^^  ^°  ^^^  names  of  the  said  Robert  Russell  and  Robert  Bnmade  or 

— — Robert  Allan  Bumside  respectively,  as  aforesaid,  and  concluding  tliat 

Nov.  6.    7^^  ^®  ^^^  (jeorge  Kippen  should  be  held  liable  in  once  and  single 
^^^^       payment  only,  and  under  deduction  of  the  expenses  of  the  said  proceaa 
Falsehood,  of  multiplepoinding ;  and  this  also  you  did  to  the  lesion,  injury,  and 
Fraud,  &c  oppression  of  the  said  "Walter  Michael  Oppenheim :   Likbas  (4.), 
Alexander  Dick  junior,  writer  in  Glasgow,  and  now  or  lately  residing 
in  or  near  Brunswick  Street,  in  or  near  Glasgow,  having,  on  the  21  si 
day  of  June  1848,  or  about  that  time,  obtained  decree  at  his  instance 
before  the  ordinary  Sheriff-Court  at  Glasgow,  agunst  you  the  said 
(George  Kippen,  for  the  sum  of  £11  :  6  :  10,  together  with  the  sum  of 
£i:l6:S  of  expenses,  and  5s.  as  the  dues  of  extract,  and  said  decree 
having  been  extracted,  and  a  charge  of  payment  having  been  given 
thereon  to  you  the  said  George  Kippen,  on  the  4th  day  of  July  1848, 
or  about  that  time,  ^ou  the  said  George  Kippen  having  formed  the 
r  wicked  and  felonious  purpose  of  obstructing  or  defeating  execution  of 
the  said  decree,  did,  on  the  17th  day  of  July  1848,  or  on  one  or  other 
of  the  days  of  that  month,  or  of  June  immediately  preceding,  or  of 
August  immediately  following,  in  or  near  the  house  or  office  at  or  near 
Fife  Place  aforesaid,  then  and  now  or  lately  occupied  by  you  the  said 
George  Kippen,  or  in  or  near  the  said  sheriff-clerk's  office  of  Glasgow, 
or  at  some  other  place  in  or  near  Glasgow  to  the  prosecutor  unknown, 
falsely,  fraudulently,  and  feloniously,  devise  and  raise,  or  cause  or  pro- 
cure to  be  raised,  before  the  Sheriff  Small-Debt  Court  of  GUisgow,  a 
summons  or  complaint  in  name  of  William  Colquhoun,  carter,  now  or 
lately  residing  in  or  near  Hunter  Street,  in  or  near  Glasgow,  or  of 
some  wholly  fictitious  person,  designed  in  the  said  sununons  or  com- 
plaint as  '  William  Colquhoun,  carter  1  Graham  Street  Gallowgate 
*•  Glasgow,'  against  the  said  Alexander  Dick  junior,  setting  forth  that 
the  said  Alexander  Dick  junior  was  owing  to  the  said  William  Col- 
quhoun the  sum  of  £5  sterling,  per  account,  the  said  sum  of  £5  being 
stated  in  the  account  referred  to  in  the  said  summons  or  complaint,  as 
cash  lent  by  the  said  William  Colquhoun  to  the  said  Alexander  Dick       j 
junior,  and  concluding  for  payment  of  the  same  with  expenses,  or  hav-       ] 
ing  some  similar  narrative,  allegations,  and  conclusions,  and  containing        j 
a  precept  of  arrestment  in  common  form,  the  said  summons  or  com-        i 
plaint  being,  in  the  narrative,  allegations,  and  conclusions  thereof,  and        | 
you  the  said  George  Kippen  well  knowing  it  to  be,  entirely  false,  fian-        | 
dulent,  and  fictitious,  and  intended  for  the  purpose  of  fraudulently  ob- 
structing or  defeating  execution  of  the  said  decree  obtained  against 
you  by  the  said  Alexander  Dick  junior  as  aforesaid  ;  and  you  the  said 
George  Kippen  did,  on  the  said  17th  day  of  July  1848,  or  on  a  day, 
after  and  about  that  time,  to  the  prosecutor  unknown,  on  or  near 
Queen  Street  or  Exchange  Square  of  Glasgow,  opposite  or  near  to  tbe 
Exchange  of  Glasgow,  or  elsewhere  in  or  near  Glasgow  to  the  prose- 
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cutor  anknowD,  in  rinoe  or  on  pretence  of  ibe  said  warrant  or  precept  No.  46. 
of  arrefltment  contained  in  the  said  Mae  and  fraudulent  summons  last  ^^^ 
above  libelled,  cause  or  procure  to  be  served  on  you  bj  James  Cbristi- 


son,  sheriff -officer,  now  or  lately  residing  in  or  near  Brunswick  Place,     ^^y^  g,  i 

in  or  near  Glasgow,  an  arrestment,  in  name  of  said  William  Colquhoun,      1849. 
fencing  and  arresting,  or  pretending  to  fence  and  arrest,  all  sums  of  Faltehood, 
money,  goods,  and  effects,  in  your  hands,  belonging  to  the  said  Alex-  Fraud,  Ac. 
ander  Dick  junior,  and  that  to  an  extent  not  exceeding  jES :  6  :  8 ;  and 
all  this  you  the  said  George  Kippen  did  in  pursuance  of  the  wicked 
and  felonious  purpose,  formed  by  you  as  aforesaid,  of  obstructing  or 
defeating  execution  of  the  said  decree  obtained  by  the  said  Alexander 
Dick  junior  against  you,  and  to  the  lesion,  injury,  and  oppression,  of 
the  said  Alexander  Dick  junior ;  and  in  farther  prosecution  of  the  said 

wicked  and  felonious  purpose,  last  above  libelled,  you  the  said  George  , 

Kippen  did,  on  the  18th  day  of  July  1848,  or  about  that  time,  in  or 
near  the  said  house  or  office  in  or  near  Fife  Place  aforesaid,  or  in  or 
Dear  the  said  sheriff^clerk's  office,  or  elsewhere  in  or  near  Glasgow  to 
the  prosecutor  unknown,  wickedly,  fraudulently,  and  feloniously,  raise, 
or  cause  to  be  raised,  before  the  ordinary  Sheriff-Court  of  Glasgow,  a 
eommons  of  multiplepoinding  at  your  instance,  against  thei  said  Alex- 
aoder  Dick  junior  and  the  said  William  Colquhoun,  and  another  per- 
son therein  designed  *  David  Thomas  carter  and  cowfeeder  in  Trades* 
*  ton  of  Glasgow,'  setting  forth  the  said  decree  at  the  instance  of  the 
mi  Alexander  Dick  junior,  and  said  charge  thereon,  and  that  you 
were  not  in  safety  to  make  payment  of  the  sums  contained  in  said  de- 
cree, in  respect  of  an  arrestment  at  the  instance  of  the  said  David 
Thomas,  designed  as  aforesaid,  and  of  the  said  arrestment  in  name  of 
the  said  William  Colquhoun,  and  concluding  that  you  the  said  George 
Kippen  should  be  found  liable  in  once  and  single  payment  only,  and 
under  the  deduction  of  the  expenses  incurred  by  you  in  the  process  to 
follow  thereon,  which  summons  of  multiplepoinding,  last  above  libelled, 

in  BO  far  it  is  founded  on  the  said  arrestment,  at  the  instance  of  the  , 

Baid  William  Colquhoun,  was  a  fraudulent  and  felonious  proceeding  on 
the  part  of  you  the  said  Greorge  Kippen,  and  was  to  the  lesion,  injury, 
ftnd  oppression,  of  the  said  Alexander  Dick  junior :  And  you  the  said 
George  Kippen,  during  the  whole  course  of  your  said  false  and  fraudu- 
lent proceedings  above  libelled,  were  a  practitioner  of  the  law,  and  a 
procorator  of  the  Sheriff-Court  of  Lanarkshire,  at  Glasgow,  and  pos- 
sessed thereby  facilities,  and  did  avail  yourself  of  the  same,  for  devis- 
ing and  carrying  on  the  said  frauds. 

Logan  objected  to  the  relevancy  of  the  libel.  The 
^^]or  charged  fiEdsehood  and  fraud,  aggravated  as  de- 
scribed. The  word  especially  applied  to  the  aggravations. 
That  was  clear  from  the  subsumptions  of  the  libel ;  and 


Digitized 


by  Google 


284  CASES  BEFORE  THE  HIGH  COURT 

No.  46.    the  objection  was,  that  the  charges  in  the  minor  did  not 
Kippen.   answer  to  the  principal  crime  alleged,  bnt  only  to  the 

High  Court,  aggravations. 
1849.'        In  the  first  charge,  it  was  set  forth,  that  *  yon  the  said 

Falsehood,  <  GeoTgo  Edppcn  having  formed  the  wicked  and  felonious 
"^  '  ^'  '  purpose  of  obstructing  or  defeating  execution  of  the  said 
*  warrant,  did,'  &c.  It  was  not  charged  that  this  was  frau- 
dulently done ;  nothing  more  followed  than  a  mere  detail 
of  the  modtis  operandi  in  which  the  pannel  was  said  to 
have  carried  out  his  plan,  which  was  not  distinctly  aver- 
red to  have  been  either  false  or  fraudulent.  No  doubt 
the  minor  answered  to  the  alleged  aggravation,  but  the 
objection  was,  it  did  not  come  up  to  the  principal 
crime.  At  any  rate,  it  amounted  to  falsehood  only, 
and  not  to  fraud.  Falsehood  per  se  was  not  a  crime.  In 
all  cases  fraud  had  been  joined,  and  this  shewed  that 
the  falsehood  'was  no  crime,  unless  it  had  taken  effect. 
{Gibb^s  case.  Bell's  Notes,  p.  64.)  This  was  rendered 
still  more  apparent  frt)m  the  case  of  M^Intyre  (Inverness, 
Sept.  14.  1837,  Swinton,  vol.  i.,  p.  536),  where  it  was 
held,  that  where  imposition  was  charged  in  the  major,  it 
must  be  alleged  in  the  minor  that  it  took  effect.  Case 
of  Christie  (High  Court,  March  12.  1841,  Swinton, 
vol.  ii,  p.  534.)  The  objection  there  went  to  the  undue 
latitude  taken  by  the  prosecutor,  but  the  principle  of  the 
*  case  was  the  same  as  that  of  M'lntyre^  and  was  more- 
over a  precedent  as  to  the  form  of  libel  necessaiy  in  a 
case  of  the  kind.  So  also  in  the  case  of  Miller  (Jed- 
burgh, Sept.  1847,  Arkley,  p.  355),  where  fiedsehood, 
fraud,  and  wilful  imposition  were  charged,  it  was  alleged 
that  the  imposition  was  effectual.  The  minor  in  this 
case  did  not  allege  any  completed  fraud,  and  consequently 
did  not  answer  to  the  principal  charge  in  the  major,  how- 
ever it  might  correspond  to  the  aggravations  set  forth, 
which  could  not  be  regarded  unless  the  principal  charge 
was  relevantly  laid. 

Lord  Moncreiff. — ^The  authorities  do  not  come  up 
to  the  point  pressed  upon  us.     The  objection  resolves  it- 
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self  into  this,  that  the  attempted  fraud  was  not  success-    ^^^ 
fill.     In  jud^ng  of  the  relevancy,  however,  we  must   Kippen. 
attend  to  the  special  circumstances  of  each  case,  and  High  Court. 
examine  the  precedents  in  the  same  way.    Now,  here  all     1849/ 
the  overt  acts  set  forth  are  said  to  have  been  committed  Falsehood, 
with  a  criminal  intent,  and  for  an  unlawful  design.  This,  *^"^  ^^' 
in  my  opinion,  is  enough.     No  doubt,  in  the  Jedburgh 
case,  it  was  alleged  that  the  fraud  was  effectual,  but  then 
the  facts  warranted  the  insertion  of  that  allegation.    But 
that  case  did  not  decide  that  it  must  in  all  cases  be 
charged  that  success  followed  the  criminal  attempt,  in 
order  to  render  the  party  amenable  to  the  law.    I  do  not 
think  it  necessary ;  and,  indeed,  in  the  case  of  M^Intyre 
we  have  quite  sufficient  to  warrant  us  in  so  holding. 

Lord  Cockburn. — ^I  concur  in  what  has  fallen  from 
Lford  Moncreiff,  and  think  this  objection  must  be  re- 
pelled.    I  may  add,  however,  that  in  this  case  there  is 
enough  set  forth  to  meet  the  argument  of  the  prisoner's 
counsel,  even  supposing  it  in  all  respects  soimd.    It  is 
alleged  that  he  formed  a  fraudulent  purpose  of  obstruct- 
ing or  defeating  diligence,  at  the  instance  of  various  par- 
ties, and  the  modes  by  which  he  proceeded  to  carry  his 
intention  into  effect  are  set  forth.   It  is  also  said  that  the 
arrestment  took  effect,  and  thereby  the  obstruction,  which 
was  his  object,  was  completed,  which  is  said  to  have  been 
to  the  lesion,  injury,  and  oppression  of  the  parties.   I  am 
of  opinion,  on  this  ground,  as  well  as  on  those  stated  by 
Lord  Moncreiff,  that  this  objection  must  be  repelled. 
The  Lord  Justice-Clerk. — ^The  objection  only  amounts 
to  this,  that  in  all  cases  of  fraud  it  is  necessary  to  allege 
that  the  attempt  was  successful.     For  the  reasons  given 
by  Lord  Moncreiff,  I  do  not  concur  in  that  view.     It  is 
said  that  the  minor  answers  only  to  the  aggravations,  but 
this  proceeds  on  a  mistake  of  the  meaning  of  the  word 
'  especially,*  as  used  in  the  major.     Formerly  the  word 

*  particularly  *   would    have   been   used.      But   though 

*  especially'  is  now  the  word  employed,  yet  that  does  not 
change  the  meaning  of  the  libel.     Practically,  its  mean- 
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^^^-  ing  is  to  set  forth  and  define  the  particular  mode  in 
K<ppen>   which  thc  crime  was  committed,  the  law  taking  cogniz- 

H^hOHirt  ance  that  p^icnlar  modes  constitute  substantive  aggnir 
1849.*    vations.     Here,  however,  I  think  the  fraud  alleged  is 

Falsehood,  shown  to  havc  been  completed.    The  object  was  not  to 

Fraud,  &c     ,^  .  *_  -ii^i.i 

cheat  any  person,  but  to  delay  payment  of  a  debt  which 
was  due  from  him,  by  means  of  an  unlawful  device. 
Everything  necessary  to  this  object  is  said  to  have  been 
done  by  him  fraudulently  and  feloniously ;  and  as  delay 
was  the  object  he  wished,  so  it  is  said  that  delay  was  ob- 
tained, as  is  alleged,  to  the  injury  and  lesion  of  the  cre- 
ditors. In  these  circumstances,  the  objection  must  be 
repelled. 

Thereafter  the  pannel  pleaded  guilty  to  the  third 
ehaige,  except  in  so  far  as  related  to  the  person  of  the 
name  of  Bumside,  and  to  the  fourth  charge,  as  libelled. 

LoQAN  addressed  the  Court  in  mitigation  of  punish- 
ment, and  asked  their  Lordships  to  impose  a  fine,  either 
as  the  whole  or  part  of  the  sentence. 

The  Lord  Justice*Clerk. — In  such  a  case  as  this,  it 
is  altogether  out  of  question  to  think  of  a  fine ;  and  it  is 
of  great  importance  th^t  the  public  should  know,  that  in 
all  such  cases  the  Court  will  imprison  or  transport,  and 
not  impose  a  fine.  I  remember  that  in  the  Glasgow 
case,  when  we  imposed  a  fine,  which  we  were  assured 
would  be  paid,  the  pannel  got  himself  declared  bankrupt 
the  day  after. 

In  respect  of  the  judicial  confession  above  set  forth, 
the  said  George  Kippen  was  sentenced  to  nine  months' 
imprisonment. 
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WINTER  CIRCUIT. 

GLASGOW.  ^^ii*- 

•/imI/w— Lords  Cocxburn  and  Iyort. 
HsR  Majesty's  Adyocatb—  Yaun^  A.D. 

AGAINST 

John  Stevens— IF.  H.  Tkamsan^A.  B.  Clark. 

Murder.— -Held,  that  it  was  not  a  good  plea  in  bar  of  trial,  that  the 
pannel  had  been  tried  and  oonvicted  of  a  simple  assault  in  the  Police 
Court,  for  striking  the  same  blows  in  respect  of  which  he  was 
charged  with  murder. 

John  Stevens  i^as  charged  with  Murder :  Now  47. 

John 
StoTens. 
In  so  FAR  AS,  on  the  17ih  day  of  November  1849,  or  on  one  or  other 

of  the  days  of  that  month,  or  of  Ootober  immediately  preceding,  or  of  ^^^* 

Decembcnr  immediately  following,  in  or  near  the  house  in  or  near  Bishop      1850. 

Street  of  Anderston,  in  or  near  Glasgow,  then  and  now  or  lately  ooou-    Mni^ir. 

pied  by  Alexander  Robison,  a  bottle-blower  or  labourer,  then  and  now 

or  lately  residing  there,  in  which  house  you  the  said  John  Stevens  and 

the  since  deceased  Alice  McDonald  or  Stevens  your  wife,  or  with  whom 

yon  cohabited,  then  lodged  or  resided,  you  the  said  John  Stevens  did, 

wickedly  and  feloniously,  attack  and  assault  the  said  Alice  McDonald 

or  Stevens,  and  did,  with  a  poker  or  some  other  weapon  to  the  prose- 

cntor  unknown,  strike  her  one  or  more  severe  blows  on  or  near  the 

bead,  whereby  she  was  knocked  down,  and  was  mortally  injured,  and 

died  on  the  30th  day  of  November  1849,  or  about  that  time;  and  was 

thuB  murdered  by  you  the  said  John  Stevens. 

On  the  diet  being  called  it  i^as  objected  in  bar  of  trial, 
that  the  pannel  had  been  tried  and  sentenced  in  the  Po- 
lice Court,  in  respect  of  striking  the  very  blows  which 
^ere  said  to  have  occasioned  death  in  the  present  chaige. 
That  constituted  a  res  judicata^  and  if  the  public  autho- 
rities had  been  too  precipitate  in  trying  as  a  police  offence 
^hat  was  ultimately  found  to  be  of  a  more  serious  cha- 
racter, they  must  abide  the  consequence,  and  not  the 
prisoner,  who  had  no  control  over  their  proceedings. 
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No.  47.        Young  A.  D. — ^The  objection  stated  could  not  be  sus- 
stevens.   tained  after  the  judgment  in  the  case  of  Cobb,  High  Court, 


Glasgow.    Nov.  21.  1836,  Swinton,  vol.  i.,  p.  354. 
^850. '       Lord  Cockburn  repelled  the  objection  on  the  autho- 
Murder.  rfty  of  the  casc  of  Cobb. 

The  pannel  thereafter  pleaded  Guilty  of  Culpable  Ho- 
micide. 


In  respect  of  which  judicial  confession,  he  was  senten- 
ced to  be  transported  for  life. 


Jah.  3. 
1850. 


HIGH   COURT. 

Present, 
Tub  Lord  Justice-Clerk, 

Lords  Mackenzie  and  Moncreiff, 
Her  Majesty's  Advocate — Deas  A,D. — O.  Yoiin(/  A.  D. 

AGAINST 

Archibald  Miller  and  Susan  Brown  or  Miller — Logan — Skand. 

Trial,  bar  of. — Opinion  intimated,  that  it  was  not  a  good  objection 
in  bar  of  trial,  that  the  Procurator -fiscal  had  obtained  infonnatioD 
from  the  pannel  under  a  pledge  that  she  should  not  be  tried. 

Outlawry. — Held,  that  an  outlawry  was  recalled  dejure  by  the  Pub- 
lic Prosecutor  arraigning  the  pannel  at  the  bar. 

No.  48.  Archibald  Miller,  a  flesher,  and  Susan  Brown  or 
^  sLn""*  Miller,  were  charged   with   Using  and  Uttering,  as 

Miller,  genuine.  Forged  or  Counterfeit  Bank  Notes;  as  also 
^'fan^3^  Theft,  also  Reset  of  Theft,  and  contravention  of  the  Sta- 

i8go>'    tute  45th  Geo.  III.  c.  89 : 

Forgery, 
Ac. 

In  60  FAB  AS  (1.),  on  the  5Ui  dayof  March  1849,  or  on  one  or  other 

of  the  days  of  that  month,  or  of  February  immediately  preceding,  or  of 
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April  immediately  foUowiDg,  within  or  near  the  dwelling-house,  shop.  No.  48. 
or  premiaes  situated  in  or  near  Canongate,  in  or  near  Edinburgh,  then  ^^^Jj^i 
or  lately  before  occupied  by  you  the  said  Archibald  Miller  and  Susan  MiUer. 
Brown  or  Miller,  or  by  one  or  other  of  you,  and  within  or  near  the  High  Court 
dwellmg-house,  shop,  or  premises  situated  in  or  near  High  Street,  in  Sua,  3. 
or  near  Edinburgh,  then  occupied  by  James  Mackay,  then  a  grocer  and 


spirit-dealer  there,  and  now  or  lately  a  prisoner  in  the  prison  of  Edin-  ^^?^' 
baigh,  or  within  or  near  one  or  other  of  the  said  dwelling-house,  shop, 
or  premises  situated  in  or  near  Canongate  aforesaid,  and  the  said 
dwelling-house,  shop,  or  premises  situated  in  or  near  High  Street  afore- 
said, or  at  some  other  place  or  ph&oes  in  or  near  Edinburgh  to  the  pro- 
secutor unknown,  you  the  said  Archibald  Miller  and  Susan  Brown  or 
Miller,  or  one  or  other  of  you,  knowingly  or  wittingly,  had  in  your 
possession  or  custody,  or  in  your  dwelling-house,  outhouse,  lodgings, 
or  apartments,  situated  in  or  near  Canongate  aforesaid,  six,  or  thereby, 
foiged  or  counterfeited  Bank  of  England  notes  for  £10  each,  and  each 
bearing  to  be  dated  *  London  4  Oct  1848,'  and  to  be  subscribed  *  For 
'  the  Gov'  and  Gomp^  of  the  Bank  of  England.  J.  Cann,'  or  one 
or  more  of  them,  knowing  the  same  to  be  forged  or  counterfeited,  with- 
out lawful  excuse :  LnraAB  (2.)>  time  aboYO  libelled,  within  or  near 
the  shop  or  premises  situated  in  or  near  Leith  Street,  in  or  near  Edin- 
burgh, then  and  now  or  lately  occupied  by  William  Rutherford,  then 
and  now  or  lately  spirit-merchant  there,  and  within  or  near  the  said 
dwelling-house,  shop,  or  premises  situated  in  or  near  Canongate  afore- 
said, then  or  lately  before  occupied  by  you  the  said  Archibald  Miller 
and  the  said  Susan  Brown  or  Miller,  or  by  one  or  other  of  you,  and  with- 
in or  near  the  office  or  premises  situated  in  or  near  Parliament  Square, 
in  or  near  Edinburgh,  then  and  now  or  lately  occupied  by  the  Union 
Bank  of  Scotland,  or  by  the  Banking  Company  carrying  on  business 
under  that  or  some  similar  denomination,  or  within  one  or  more  of 
them,  or  at  some  other  place  or  places  in  or  near  Edinburgh  to  the  pro- 
secutor nnknown,  you  the  said  Archibald  Miller,  knowingly  or  wit- 
tingly, had  in  your  pooEWSsion  or  custody,  or  in  your  dwelling-house, 
outhouse,  lodgings,  or  apartments,  situated  in  or  near  Canongate  afore- 
said, two,  or  thereby,  forged  or  counterfeited  Bank  of  England  notes 
for  £10  each,  and  each  bearing  to  be  dated  *  London  4  Oct^  1848,'  and 
to  be  subscribed  ^  For  the  Got'  and  Comp^  of  the  Bank  of  England. 

y 

*  J.  Cann,'  and  bearing  to  be  numbered  respectively  ^  j^  46506,'  and 

*  YT  56045,'  or  one  or  more  of  them,  knowing  the  same  to  be  forged 

or  counterfeited,  without  lawful  excuse :  Likeas  (S.)?  time  above  libel- 
led, within  or  near  the  said  shop  or  premises  situated  in  or  near  Leith 
Street  aforesaid,  then  and  now  or  lately  occupied  by  the  said  William 
Rotherford,  and  within  g^  near  the  said  dwelling-house,  shop,  or  pre- 
mises, situated  in  or  near  Canongate  aforesaid,  then  or  lately  before 
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No.  48.  occupied  by  you  the  said  Archibald  Miller  and  the  aaid  Susan  Brown 
Satan  ^  Miller,  or  by  one  or  other  of  you,  and  within  or  near  the  office  or 
Miller.  premiBes  situated  in  or  near  Oeorge  Street,  in  or  near  Edinbui^fa,  then 
Hiffh  Court,  and  now  or  lately  occupied  by  the  Commercial  Bank  of  Scotland,  or 
1^*0^'     by  the  banking  company  carrying  on  business  under  that  or  some  simi- 

'. —  lar  denomination,  or  within  or  near  one  or  more  of  them,  or  at  some 

Fo^ry,  Q|}|Qf  place  or  places  in  or  near  Edinburgh  to  the  prosecutor  unknown, 
you  the  said  Archibald  Miller,  knowingly  or  wittingly,  had  in  your 
possession  or  custody,  or  in  your  dwelling-house,  outhouse,  lodgings,  or 
apartments,  situated  in  or  near  Canongate  aforesaid,  two,  or  thereby, 
forged  or  counterfeited  Bank  of  England  notes  for  £lO  each,  and  each 
bearing  to  be  dated  '  London  4  Oct'  1848,'  and  to  be  subscribed  ^  For 

*  the  Gov  and  Comp*  of  the  Bank  of  England.    J.  Cann,'  and  to  be 

y 

numbered  ^  ^  54064,'  or  one  or  more  of  them,  knowing  the  same  to  be 

forged  or  counterfeited,  without  lawful  excuse :  Likeas  (4),  time  abore 
libelled,  within  or  near  the  office  or  premises  situated  in  or  near  Par- 
liament Square  aforesaid,  then  and  now  or  lately  occupied  by  the  Union 
Bank  of  Scotland,  or  by  the  banking  company  carrying  on  bnsinesi 
under  that  or  some  similar  denomination,  you  the  said  Archibald  Miller 
did,  wickedly  and  feloniously,  use  and  utter,  as  genuine,  two  forged  or 
counterfeited  Bank  of  England  notes  for  £]  0  each,  and  each  bearing 
to  be  dated  *  London  4  Oct'  1848,'  and  to  be  subscribed  *  For  the 

*  Oot'  and  Comp*  of  the  Bank  of  Enghnd.    J.  Cann,'  and  bearing  to 

numbered  respectively  *  ^  46506,'  and  ^  ^  56045,'  you  knowing  the 

same  to  be  forged  or  counterfeited,  by  then  and  there  delivering  the 
same,  or  causing  the  same  to  be  delivered,  to  Robert  Robertson  Mur- 
ray, then  and  now  or  lately  a  teller  in  the  employment  of  the  said 
Union  Bank  of  Scotland,  or  banking  company  carrying  on  business 
under  that  or  some  similar  denomination  as  aforesaid,  and  then  and  now 
or  lately  residing  with  Mrs  Ann  Qray  or  Murray,  in  or  near  Lauris- 
ton  Place,  in  or  near  Edinburgh,  or  to  some  other  person  or  persons  to 
the  prosecutor  unknown,  in  the  employment  of  the  said  last-mentioned 
bank  or  banking  company,  in  order  to  be  changed,  you  then  and  there 
received  in  exchange  for  the  same  twenty  pounds  sterling,  or  thereby, 
in  notes  of  the  said  last -mentioned  bank  or  banking  company,  or  in 
other  genuine  money :  Likeas  (5.),  time  above  libelled,  within  or  near 
the  office  or  premises  situated  in  or  near  George  Street  aforesaid,  then 
and  now  or  lately  occupied  by  the  Commercial  Bank  of  Scotland,  or 
by  the  banking  company  carrying  on  business  under  that  or  dome  simi- 
lar denomination,  you  the  said  Archibald  Miller  did,  wickedly  and 
feloniously,  use  and  utter,  as  genuine,  two  forged  or  counterfeited  Bank 
of  England  notes  for  £  10  ea^h,  and  each  bearing  to  bo  dated  *  London 
'  4  Oct'  1848,'  and  to  be  subscribed  '  For  tUe  Gov'  and  Comp^  of  the 

V 
'  Bank  of  England.     J.  Cann,'  and  te  be  numbered  <  |^    54064/  joa 
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knowing  the  oame  to  be  forged  or  counterfeited,  by  tben  and  there  de-  ^o*  ^^• 
lirering  or  presenting  the  same,  or  causing  the  same  to  be  delivered  or      Snaan 
presented,  to  William  Leckie,  then  and  now  or  lately  a  teller  or  cashier     Mii^er. 
in  the  employment  of  the  said  Commercial  Bank  of  Scotland,  or  bank-  Hieh  Court, 
ing  company  carrying  on  business  under  that  or  some  similar  denoml-      ^q' 

nation  as  aforesud,  and  then  or  now  and  lately  residing  in  or  near — 

Picardy  Place,  in  or  near  Edinburgh,  in  order  to  be  changed,  and  you  j^^* 
proposing  to  receive  in  exchange  therefor  twenty  pounds  sterling,  or 
thereby,  in  the  notes  of  the  last-mentioned  bank  or  banking  company, 
or  other  genuine  money:  Likeas  (6.),  on  the  night  of  the  11th,  or 
morning  of  the  12th,  day  of  September  1849,  or  on  one  or  other  of  the 
days  of  that  month,  or  of  August  immediately  preceding,  or  of  October 
immediately  following,  within  or  near  the  house  situated  in  or  near 
Blackiriars'  Wynd,  in  or  near  Edinburgh,  then  occupied  by  some  per* 
son  or  persons  to  the  prosecutor  unknown,  and  now  or  lately  occupied 
by  Walter  Sawers  or  Sayers,  now  or  lately  residing  there,  or  at  some 
other  place  in  or  near  Edinburgh,  to  the  prosecutor  unknown,  you 
the  said  Archibald  Miller  by  yourself,  or  aided  and  abetted  by  two  or 
more  famales,  or  other  persons  to  the  prosecutor  unknown,  did,  wick- 
edly and  feloniously,  steal  and  theftuously  away  take,  from  or  from 
near  the  pocket  or  person  of  the  Reverend  William  Anderson,  then 
and  now  or  lately  minister  of  the  United  Presbyterian  Church  at  or 
near  Blalrlogie,  in  the  parish  of  Logic,  and  county  of  Perth,  and  then 
and  now  or  lately  residing  there,  a  gold  watch,  the  property,  or  in  the 
lawful  posseesion,  of  the  said  Reverend  William  Anderson :  Or  other- 
wuB,  the  said  watch  having  been,  time  and  place  above  libelled,  wick- 
edly and  feloniously,  stolen  by  some  person  or  persons  to  the  prosecu- 
tor unknown,  yon  the  siud  Archibald  Miller  did,,  time  last  above  libel- 
led, within  or  near  the  house  situated  in  or  near  Paul  Street  aforesaid, 
now  or  lately  occupied  by  yon  the  said  Archibald  Miller,  or  at  some  other 
time  and  place  in  or  near  Edinburgh,  or  elsewhere  in  or  near  the  county 
of  Edinburgh,  to  the  prosecutor  unknown,  wickedly  and  feloniously, 
reset  and  receive  the  said  stolen  watch,  you  well  knowing  the  same  to 
have  been  stolen. 

Shand,  on  behalf  of  tbe  female  prisoner,  objected  in 
bar  of  trial,  tbat  a  pledge  bad  been  given  to  ber  by  tbe 
Procurator-fiscal,  that,  in  reward  for  ber  giving  informa- 
tion, sbe  sbould  not  be  tried  berself,  and  offered  to  prove 
the  iact  by  tbe  examination  of  the  fiscal. 

BoBEBT  Dymock  examined,  deponed,  I  know  the  female  prisoner. 
She  was  examined  as  to  the  case  of  Mackay,  which  related  to  the 
passing  of  the  said  bank-notes,  which  is  the  foundation  of  this  charge. 
She  was  asked  if  she  would  speak  out  in  that  case.    She  came  back 
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Arciuaad  Bg^un  Oil  the  10th  of  April,  aod  said  she  could  give  no  infonnation. 

Suflan     Nq  declaiaiioD  was  taken  from  her  as  a  witness. 
MUler. 


"jli^T''  '^^  Lord  Justice-Clerk. — In  having  allowed  this 
•^^^'  examination,  we  wish  it  to  be  understood,  that  we  by  no 
^^aT^'  means  intend  to  coantenance  the  notion  that  the  Pro- 
curator-fiscal can,  without  authority,  tie  up  the  hands  of 
the  Public  Prosecutor.  It  is  not  the  policy  of  the  law  to 
give  such  a  power  to  any  inferior  officer,  and  the  parties 
giving  information  to  the  Procurator-fiscal,  must  take 
their  risk  as  to  any  pledge  he  may  be  so  ill-advised  as  to 
give. 

After  the  examination  of  the  first  witness  was  closed, 
the  Public  Prosecutor  stated,  that  the  outlawry  formerly 
pronounced  against  the  pannel,  Archibald  Miller,  remain- 
ed unrecalled,  and  thereupon  asked  his  counsel  if  be 
moved  to  have  the  outlawry  recalled. 

Logan  declined  to  make  any  motion  to  that  effect. 

Deas  thereupon  moved  that  the  outlawry  should  be 
recalled,  and  mentioned  the  case  of  Wilson,  Glasgow, 
7th  April  1830;  BelPs  Notes,  p.  228. 

The  Lord  Justice-Clerk. — ^I  am  by  no  means  satis- 
fied with  tixe  decision  in  that  case,  and  think  we  ought 
to  pronounce  a  special  interolcutor  here.  The  pannel 
having  known  the  objection  all  along,  ought  to  have 
stated  it  at  the  commencement  of  the  trial,  and  cannot 
take  advantage  of  an  objection  now,  which,  if  good  at 
all,  would  be  in  bar  of  trial,  and  I  propose  therefore 
that  we  should  pronounce  a  special  interlocutor  holding 
the  outlawry  recalled  de  jure,  by  the  public  prosecutor 
having  put  him  at  the  bar,  and  allowed  him  to  plead. 

The  other  Judges  concurred,  and  the  following  inter- 
locutor was  pronounced  :— 

*  The  Court  held,  that  the  sentence  of  outlawry  refer- 

*  red  to  was  dejure  recalled,  in  consequence  of  the  Public 

*  Prosecutor  having  allowed  the  pannel  to  plead  to  the 

*  indictment,  and  proceed  ^ith  the  trial,  and  found  it  re- 
'  called  accordingly.' 
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The  case  having  proceeded,  the  Jury  found  the  charge  j^h.  wd 
against  the  female  pannel  not  proven,  and  unanimously    ^^ 
found  Archibald  Miller  guilty  of  the  3d  and  5th  charges  HiirhCourt. 
as  hbelled.  J«^- 3. 

1850. 

In  respect  of  which  verdict  of  assize,  the  said  Archi-     **^'^' 
bald  Miller  was  sentenced  to  be  transported  for  fourteen 
years,  and  the  said  Susan  Brown  or  Miller  was  assoilzied 
simplidter^  and  dismissed  from  the  bar. 


Present, 
Lord  Jubtice-Clbrk, 

Jan.  4. 

ia50. 
Lords  Moncreiff  and  Wood. 

Her  Majesty's  Advocate — Young  A.D. 

AGAINST  ' 

Hannah  Mitchell — BoyU-^Adam. 

Evidence. — Held,  distiDguishiog  from  the  case  of  Maclure^  Arkley, 
p.  44S,  that  a  witness  who  had  been  present  at  the  examination  of 
another  witness,  was  not  disqualified  on  the  gronnd  of  partial  counsel, 
in  respect  that  it  appears  he  had  not  thereby  b^n  made  acquainted 
with  any  thing  of  which  he  was  not  previously  aware. 

Hannah  MrrcHKLL  was  charged  with  Child  Murder,   Hani>ah 

Mitchell. 


as  also  Concealment  of  Pregnancy : 


High  Court. 
Jan.  4. 


In  so  fab  Ag,  upon  the  21st  day  of  August  1849,  or  on  one  or  other  1850. 
of  the  days  of  that  month,  or  of  July  immediately  preceding,  or  of  ^M^^der~ 
Septemher  immediately  following,  in  or  n^  the  gig-house,  situated  Se- 
near to  the  Manse  of  Rescobie,  in  the  parish  of  Rescobie,  and  shire  of 
Forfar,  and  now  or  lately  occupied  by  the  Reverend  David  Esdaile,  now 
or  hitely  minister  of  the  parish  of  Rescobie  foresaid,  or  at  some  other 
pboe  to  the  prosecutor  unknown,  in  or  near  the  said  manse  of  Res- 
oobie,  you  the  said  Hannah  Mitchell  haying  been  delivered  of  a  living 
male  child,  did,  immediately  or  shortly  after  the  birth  of  said  child, 
and  place  above  libelled,  wickedly  and  feloniously,  strike  the  said  child 
sereral  blows  with  your  fist,  or  with  some  hard  substance  to  the  prose - 
enter  unknown,  or  did  otherwise  bruise  the  said  child,  by  some  means 
to  the  prosecutor  unknown,  on  the  head  and  face,  to  the  severe  injury 
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No.  49.    of  the  said  child,  and  did,  in  like  manner,  bruise  or  injure  the  neck  of 

Mitehell.    ^^  ^^^  child,  and  did  break  one  of  its  lower  jaw-bones,  and  did  thnut 

Hieh  Court  7^^^  fingers,  or  some  other  substance  to  the  prosecutor  unknown,  within 

Jan  4.     the  mouth  or  throat  of  the  said  child  to  impede  its  respiration  or  stop 

L.  its  cries,  and  did  thereafter  leave  the  said  child  naked,  and  with  the 

^^^''  umbilical  cord  untied,  in  or  near  the  gig-house  aforesaid ;  by  all  which, 
or  part  thereof,  the  said  child  was  immediately  or  speedily  bereayed  of 
life,  and  was  thus  murdered  by  you  the  said  Hannah  Mitchell :  Ob 
OTHERWISE,  time  and  place  above  libelled,  you  the  said  Hannah 
Mitchell  did  bring  forth  a  male  child ;  and  you  did  conceal  your  being 
with  child  during  the  whole  period  of  your  pregnancy,  and  did  not  call 
for  and  make  use  of  help  or  assistance  in  the  birth,  and  the  said  child 
was  afterwards  found  dead  in  or  near  the  said  gig-house. 

During  the  trial,  a  witness  of  the  name  of  Steele  was 
adduced  in  behalf  of  the  Crown,  who,  being  examined  in 
initialibtiSy  deponed : 

*  I  am  a  surgeon.    I  know  Mrs  Aymouth,  a  midwife,  but  I  am  not 

*  her  medical  attendant.    She  was  precognosced  as  to  the  £EUSts  difl- 

*  covered  by  her  at  the  time  the  child  was  bom  in  bed.    This  was  on 

*  this  day  week.    I  was  present  at  the  time  when  she  was  examined 

*  by  the  Procurator-fiscal,  and  attended  at  his  request.    I  heanl  the 

*  whole  of  her  precognition.    There  was  at  that  time  apprehension  of 

*  her  being  in  danger.     I  was  not  present  at  a  previous  examination. 

*  She  spoke  to  finding  the  after-birth  and  body  in  the  gig-house,  and 

*  their  appearances.     Can't  say  if  she  said  that,  she  examined  the  pri- 

*  soner.     I  think  she  advised  her  to  go  to  bed.     She  said  she  fonnd 

*  the  child  unwashed.     I  suggested  no  questions,  and  got  no  informa- 
^  tion  at  that  time  which  I  had  not  previously.' 

Boyle  requested  to  see  the  deposition  of  Mrs  Aymouth, 
which  was  allowed.  He  then  objected  that  the  witness 
was  incompetent,  on  the  ground  of  partial  counsel,  and 
submitted  that  the  case  was  entirely  governed  by  that  of 
Madure,  High  Court,  March  15.  1848 ;  Arkley,  p.  448. 

The  Lord  Justice-Clerk. — I  think  this  case  differs 
from  that  of  Maclure  in  this  respect,  that  it  appears,  as 
well  from  the  depo^tion  of  the  witness  that  he  did  not 
learn  anything  from  the  midwife  on  that  occasion,  of  which 
he  was  not  previously  aware,  as  also  from  the  precogni- 
tion then  taken,  that  there  was  nothing  spoken  to  more 
than  what  was  necessary  for  him  to  have  known,  in  order 
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to  give  a  medical  opinion.     Now,  in*  the  case  of  Cubitt^   H^'i^h 
what  was  put  before  him  was  the  state  of  the  bridge,   Mitcheu. 
and  its  relative  strength  to  bear  the  velocity  of  the  en-  High  Court, 
gine.    He  was  therefore  placed  in  the  position  of  a  jury-     isio. 
man,  and  had  the  whole  facts  before  him.    The  rule  that  Munier, 
excludes  witnesses  on  the  ground  of  partial  counsel  is 
not  a  statutory  one,  which  we  are  bound  to  enforce  in  all 
cases ;  and  although  there  is  no  doubt  this  was  a  very 
incautious  proceeding,  there  was  nothing  ultroneous  on 
the  part  of  the  witness,  as  he  went  by  order ;  and  as  we 
find  that  all  he  then  heard  was  known  to  him  before  the 
time  he  made  his  medical  report,  to  which  he  is  called 
to  speak,  he  could  not  have  been  biassed  by  what  occur- 
red on  the  occasion  referred  to,  which  was  long  thereafter. 

Lord  Moncbeiff  and  Lobd  Wood  concurred. 

The  case  proceeded,  and  the  jury  found  the  pannel 
guilty  of  concealment  of  pregnancy. 

In  respect  of  which  verdict  of  assize,  the  Court  sen- 
tenced her  to  six  months'  imprisonment. 


Present, 
The  Lord  Justice-Clerk,  1850. 

Lords  Moncreiff,  Cockburn,  and  Wood. 
Her  Majesty's  Adtocate — Deat  A.D. —  Young  A.D. 

AGAIKST 

John  Cameron— i>ean  of  Faculty  (M^'NMl) — Neaves. 

Criminal  Letters — ^Double  of  List  of  Witnesses.— Held,  Ist, 
That  it  was  a  fatal  objection  to  criminal  letters  that  the  list  of  wit- 
nessses  appended  to  the  copy  serred,  did  not  bear  to  be  signed  by 
the  AdTocate-depute.  2nd,  That,  after  a  pannel  had  been  declared 
exempt  from  trial,  on  the  above  objection,  he  could  not  competently 
1)6  detained  until  fresb  criminal  letters  could  be  served. 

John  Cameron  was  charged  on  criminal  letters  with    no.  50. 
Murder :  ^^^^ 


Cameron. 


In  80  FAR  AS,  on  the  night  of  the  11th,  or  morning  of  the  12th,  day  HighCourt. 
^^  August  1849,  or  on  one  or  other  of  the  days  of  that  month,  or  of    %-J*- 


Murdur. 
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No.  50.  July  immediatelj  preceding,  or  of  September  immediately  followiog, 
ammn.  ^"  ^'  ^^^  Little  Dovehill  Street,  in  or  near  Gla^w,  the  said  John 
-Cameron  did,  wickedly  and  feloniously,  attack  and  assault  Peter 


Jan.  31.  M'Gill,  since  deceased,  then  or  lately  before  a  boot -closer,  and  then  or 
^850.      lately  before  residing  in  or  near  Little  Dovehill  Street  aforesaid,  with 

Muxxier.  his  fiither,  Thomas  M<3ill,  a  shoemaker,  then  and  now  or  lately  re- 
siding there,  and  did,  with  a  stick  or  some  other  weapon  to  the  prose- 
cutor unknown,  strike  him  one  or  more  severe  blows  on  or  about  the 
head  or  other  part  or  parts  of  his  person,  whereby  he  was  knocked 
down,  and  did  kick  him  when  down,  and  did  otherwise  maltreat  and 
abuse  him ;  by  all  which,  or  part  thereof  the  said  Peter  M^ill  was 
mortally  injured,  and  in  consequence  died  on  or  about  the  16th  day  of 
August  1849,  and  was  thus  murdered  by  you  the  sud  John  Cameron. 

Neaves  objected  in  bar  of  trial,  on  the  ground  that  there 
was  a  discrepancy  between  the  record  and  the  copy  served 
on  the  pannel.  The  list  of  witnesses  did  not  bear  to  be 
signed  by  the  public  prosecutor,  whilst  the  principal 
copy  was  so  signed.  It  had  been  the  immemorial  prac- 
tice to  authenticate  the  list  of  witnesses  and  assize  as 
part  of  the  record ;  and  by  the  act  of  adjournal  9th  July 
1821,^  it  was  required  that  full  doubles  must  be  served 

^  ^  That  all  parties  accused  shall  be  served  with  full  doubles  of  their 
*•  indictment  on  criminal  letters  to  the  will,  of  the  list  of  witnesses' 
'  names  and  designations  to  be  adduced  against  them,  and  of  the  list 
'  of  the  assizers'  names  and  designations  who  are  to  pass  upon  their 
'  assize,  with  a  short  copy  of  charge  subjoined  thereto :  That  the  afore- 
^  said  full  doubles  and  copies  of  charge  shall  be  subscribed  by  the  officer 
'  executing  the  same  on  each  page,  and  the  execution  returned  by  him 
'  shall  bear  that  they  were  so  subscribed,  and  declare  that  it  shall  be 
*•  no  objection  to  such  doubles  that  they  are  written  bookways :  And 

*  the  said  Lords  do  further  declare,  that  all  objections  founded  upon 
^  the  alleged  omission  in  the  said  doubles  of  any  part  of  the  record,  or 
^  upon  any  discrepancy  between  the  said  doubles  and  the  record,  mast 

*  be  proposed  before  the  Jury  is  sworn  to  try  the  case,  with  certifica- 
*•  tion  that  no  such  objection  shall  thereafter  be  entertained:  And 

<  further,  the  said  Lords  direct  and  appoint  that  the  Sheriff  and 
'  Sheriff-clerks  of  the  several  counties  respectively,  shaU  take  special 
'  care  that  the  doubles  of  all  criminal  libels,  lists  of  witnesses,  and  lists 
'  of  assizers  to  be  served  on  parties  accused,  be  accurately  compared 
'  with  the  record  in  all  respects,  and  written  out  in  a  clear  and  legible 

<  hand,  before  delivery  to  the  officer  for  execution ;  and  shall  farther 

<  direct  the  said  officer  to  subscribe  each  page  of  the  said  doubloB,  and 

*  to  certify  the  same  in  the  return  of  the  execution  of  citation,  in  tenns 
^  of  this  act ;  for  the  exact  performance  of  which  duty,  the  Sheriff  and 

Sheriff-clerks  are  by  law  responsible/ 
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on  the  pannels.    The  same  objection  had  been  sustained    ^*  ^• 
in  fonner  cases ;  Hume^  vol.  ii.,  p.  247»  and  cases  there  CanifiroD. 
cited;  also  p.  251,  and  cases  there  cited.    It  was  the  HighCouri. 
latter  case  that  led  to  the  passing  of  the  9th  Geo.  IV.,     i83o. ' 
ch.  22,  the  15th  section  of  which  act  now  regulated  the   Murder. 
assize,  but  no  alteration  was  thereby  made  in  reference 
to  the  service  copy.    Hume^  who  published  the  last  edi- 
ticm  of  his  book  after  the  passing  of  that  act,  and  Alison^ 
p.  320,  both  state  that  the  list  of  witnesses  served  on  the 
pannel  must  bear  that  the  original  was  signed  by  the 
public  prosecutor,  and  that  it  contains  a  correct  copy  of 
his  signature. 

Young  stated  that  the  authorities  quoted  were  all 
prior  to  the  9th  Geo.  IV.,  and  that,  except  the  case  of 
Sutherland^  they  were  all  cases  in  the  Circuit  Court ;  and 
that  there  were  no  means  of  knowing  on  what  ground 
the  judgments  were  founded. 

He  admitted  that  the  practice  existed,  but  it  was 
necessary  to  look  into  the  ori^n  of  the  practice,  because 
there  was  room  for  drawing  a  sound  distinction  between 
the  case  where  a  practice  established  a  real  privilege  and 
advantage  in  favour  of  the  pannel,  in  which  case  it  would 
be  incompetent  to  inquire  into  its  origin,  and  the  case 
where  the  practice  existed,  not  with  regard  to  anything 
substantial,  in  which  case  it  could  give  no  right,  because 
the  public  had  no  interest  in  its  maintenance. 

That  in  this  case  the  practice  existed  with  reference 
to  a  matter  quite  immaterial,  and  was  not  founded  on 
any  statute  or  act  of  adjournal. 

The  act  1672,  c.  16,  was  the  act  by  which  the  pannel 
was  entitled  to  a  list  of  witnesses,  and  of  the  assize ;  but 
there  was  not  one  word  of  a  copy  there.  Immediately 
after  the  passing  of  that  act,  a  number  of  objections  were 
stated  by  pannels,  that  they  had  not  got  proper  lists  of 
witnesses,  and  three  years  afterwards  another  act  of  ad- 
journal passed  (1675),  but  in  this  act  nothing  was  said 
of  a  *  copy'  being  required.  Then  the  question  arose,  if 
,  the  pannel  was  entitled  to  have  more  than  the  names  of 
witnesses.    It  was  held  that  he  was  not  only  entitled  to 
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No.  50.    the  names,  but  also  to  the  designations.    This  shewed 

Cameron,  that  a  double  was  not  what  was  originally  intended,  be- 

HighCoart.  cause  the  question  if  it  was  suflBcient  to  give  the  names 

1850. '   only  could  not  in  that  case  have  arisen.    The  same  was 

Murder,  the  casc  uudcr  the  acts  of  adjournal  1803, 1818.    The 

act  by  which  a  copy  was  first  ordered  to  be  given,  was 

the  act  of  adjournal  9th  July  1821. 

Hume  (p.  251),  in  referring  to  the  case  of  Higlwiy 
gives  as  the  reason  for  the  objection  being  sustained  in 
these  cases,  that  the  pannel  was  entitled  to  believe  that 
witnesses  were  not  properly  cited.  This  argument  would 
not  hold  now,  as  by  the  act  9th  Geo.  IV.,  c.  29,  j  10,  it 
was  enacted  that  the  objection  must  be  before  the  jury 
are  sworn. 

The  pannel  had  no  interest  to  object  to  the  list  of 
witnesses  not  being  signed.  He  had  got  a  list  of  wit- 
nesses, and  no  one  not  there  could  be  examined  against 
him.  If  the  prosecutor  was  willing  to  take  the  risk  of 
witnesses  attending,  he  might  do  so,  but  what  was  the 
pannel's  interest  ?  No  witness  could  be  added  to  the  list 
of  witnesses  in  the  pannePs  possession.  The  check  was 
as  complete  as  could  be. 

Lord  Justice-Clerk. — If  it  is  material  to  list  of  wit- 
nesses that  it  be  signed,  is  it  not  necessary  to  ^ve  copy 
of  this  to  the  pannel  ?  In  last  act  passed  (1848),  which 
has  marked  application,  there  is  a  provision  dispensing 
with  Judges'  signature  to  the  list  of  assize,  but  nothing 
is  dispensed  with  at  all  as  to  list  of  witnesses. 

Young. — It  was  not  essential  that  everything  in  the 
principal  should  be  given  in  the  copy.  Many  things  mate- 
rial in  principal  need  not  be  given  in  copy.  It  was  mate- 
rial that  the  foot  of  each  page  should  be  signed,  but  it  was 
not  the  practice  to  give  the  process  copy  of  signature 
at  each  page.  Nothing  was  more  material  than  the  will 
of  criminal  letters,  but  it  was  not  necessary  to  give  a  copy 
of  it.  The  question  arose  in  the  case  of  Charteris  (Hume, 
p.  245),  in  which  it  was  held  not  necessary  to  give  the 
pannel  a  copy  of  it. 
Lord  JusrncE-CLERK. — The  will  is  the  diligence,  and 
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used  to  be  separate  from  the  body.    It  resembled  the    No.  so. 
old  precept  of  a  charter.  Cameron. 

Young. — ^The  will  was  a  part  of  the  letters.    There  High  court. 
could  be  no  letters  without  a  will.    It  was  held  iu  that     mo, ' 
case  not  necessary  to  give  a  copy,  on  the  ground  that  it   Murder. 
was  pure  matter  of  form.    This  shewed  that  what  was 
material  in  the  principal  need  not  necessarily  be  ^ven 
in  the  copy ;  and  it  could  not  be  material  for  the  panneFs 
interest,  that  he  should  get  the  information  that  the  list 
of  witnesses  was  signed  by  the  prosecutor. 

Lord  Mokcreiff. — ^I  do  not  see  how  we  can  go  against 
what  is  admitted  to  be  the  practice. 

Lord  Cockburn. — It  is  perfectly  clear  that  the  pan- 
nel  is  entitled  to  have  served  on  him  a  copy  of  the  list 
of  witnesses  with  the  prosecutor's  signature. 

Lord  Wood. — I  think  it  unnecessary  to  say  anything ; 
the  practice  is  quite  conclusive. 

Lord  Justicb-Clbrk. — I  entirely  concur.  The  argu- 
ment went  only  to  shew  that  one  of  the  reasons  assigned 
for  the  decisions  quoted  did  not  now  apply.  But  there 
is  another  important  point  in  this  case.  By  the  second 
branch  of  act  of  adjournal  1821,  Sheriffii  are  responsible 
for  this  being  done ;  and  I  think  that  the  attention  of 
the  Sheriff  of  Lanark  should  be  specially  called  to  this 
case. 

The  Court  sustained  the  objection. 

Deas  moved  the  Court,  that  the  pannel  might  be  de- 
t^ed  until  fresh  criminal  letters  could  be  served.  The 
statute  1701  did  not  prevent  the  prosecutor  from  again 
servmg  the  same  letters,  except  the  will.  The  will  was 
not  incorporated  as  part  of  the  letters.  It  was  merely  dili- 
gence, and  might  be  renewed  as  a  re-service  of  an  indict- 
ment. It  was  an  erroneous  assumption  that  there  was 
no  difference  between  defects  of  service  and  of  substance. 
Here  the  defect  was  one  in  service,  rendering  the  pro- 
cess void. 

The  Lord  JusncE-CLERK. — Then  the  worse  executed 
the  better  for  you. 

Deas. — ^No  doubt.    The  question  is  one  of  process ; 
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No.  50.   and  I  contend  that  there  is  no  process  here  at  which  the 

Cameron.  Court  Can  look ;  and  as  I  propose  to  serve  new  letters 

High  Court,  within  forty  days  after  the  expiry  of  the  letters  of  inti- 

1850."   mation,  I  am  entitled  to  do  so,  as  there  was  no  good 

'Murder.    citatiOH  bcforC. 

The  Lord  Justice-Clerk. — The  act  1701  was  passed 
to  prevent  a  long  period  of  imprisonment  before  trial, 
and  our  duty  is  not  to  consider  whether  or  not  it  is 
stringent  in  its  terms,  but  to  construe  it  fairly  between 
the  Crown  and  the  subject.  The  point  contended  for 
on  behalf  of  the  Crown  is,  whether  there  shall  not  be 
twice  forty  days  within  which  the  pannel  may  be  incar- 
cerated on  criminal  letters.  In  this  case  the  sixty  days 
after  intimation  expired,  and  then  criminal  letters  were 
used  against  the  pannel,  which,  by  the  terms  of  the  act, 
expressly  require  the  prosecutor  to  prosecute  the  same 
to  a  final  sentence  within  forty  days,  unless  the  delay  be 
on  the  application,  or  at  the  desire  of  the  prisoner.  To 
adopt  the  construction  contended  for  by  the  Crown  would 
be  to  neutralise  all  the  provisions  of  the  statute ;  for  if 
that  argument  was  correct,  it  would  come  to  this,  that 
having  served  a  bad  libel,  they  might  on  the  thirty-ninth 
day  serve  a  fresh  one,  and,  by  repeating  the  process, 
postpone  indefinitely  the  trial  of  the  party.  This  would 
defeat  the  purpose  of  the  act,  which  was  to  prevent  de- 
lay, and  fix  the  period  within  which  the  trial  must  be  pro- 
secuted to  a  final  sentence,  which  is  declared  to  be  forty 
days  after  the  prisoner  has  been  incarcerated  on  the  cri- 
minal letters.  The  act  did  not  give  any  presumption  of 
innocence,  but  merely  exempted  from  trial. 

The  other  Judges  concurred,  Lord  Cockbum  remark- 
ing, that  unless  that  point  was  fixed,  there  was  nothing 
fixed  in  the  law. 

The  application  was  refused. 

In  respect  of  which,  the  said  John  Cameron  was  de- 
clared for  ever  free  from  the  charge  made  against  him, 
and  dismissed  firom  the  bar. 


Digitized 


by  Google 


AND  CIRCUIT  COURTS  OP  JUSTICIARY.  301 


Present, 

The  Lord  Justice-Olerk,  Feb.  6. 

1850. 
Lords  Moncrbiff,  Cockburn,  Wood,  and  Ivory. 

Her  Majesty's  Adyocatb —  Young  A»D.  * 

against 

Catherine  Cbossoroye  or  Bradley — Aytoun, 

Ikdictmbnt — ^Relevancy — Theft. — Held  that  it  was  not  theft  in  a 
pawnbroker  to  appropriate  the  articles  which  had  been  pledged 
with  her. 

Catherine  Cbossgbove  or  Bradley  was  charged  with    No.  51. 

or  Bnulley. 

In  bo  far  as,  70a  the  said  Catherine  Crossgrove  or  Bradley  haying,  Hieh  Court, 
during  the  period  between  the  Ist  day  of  January  1849  and  the  22d  1850/ 
day  of  October  1849,  or  part  thereof,  carried  on  business  in  or  near  — mTZ — 
Hamilton  as  a  pawnbroker ;  and  various  persons  residing  in  or  near 
Hamilton  having,  at  various  times  during  the  said  period,  deposited, 
or  caused  to  be  deposited,  with  you  there,  sundry  articles,  their  pro* 
perty,  in  pledge  or  pawn,  for  advances  of  money  made  by  you  thereon, 
and  in  particular  (L),  John  M^CuUoch,  weaver,  now  or  lately  residing 
in  or  near  Grammar  School  Square  of  Hamilton,  and  Isabella  HamiN 
ton  or  M^CuUoch,  his  wife,  or  one  or  other  of  them,  having,  within  or 
D6ar*the  house  in  or  near  Hamilton,  then  and  now  or  lately  occupied 
by  you  the  said  Catherine  Crossgrove  or  Bradley,  on  one  or  more  oc- 
casions during  the  period  above  libelled,  deposited,  or  caused  to  be  de» 
posted,  with  you,  in  pledge  or  pawn,  the  articles  specified  in  Inven- 
tory No.  I.,  hereto  annexed,  the  property,  or  b  the  lawful  possession, 
of  them,  or  one  or  other  of  them :  And  (2.)}  William  Doolan,  a  pen- 
Bioner,  now  or  lately  residing  in  or  near  Grammar  School  Square 
aforesaid,  and  Jean  Hamilton  or  Doolan,  his  wife,  or  one  or  other  of 
them,  having,  place  above  libelled,  on  one  or  more  occasions  during 
the  period  above  libelled,  deposited,  or  caused  to  be  deposited,  with 
you,  in  pledge  or  pawn,  the  articles  specified  in  Inventory  No.  11., 
hereto  annexed,  the  property,  or  in  the  lawful  possession,  of  them,  or 
one  or  other  of  them :  And  (d.),  John  M^Guire,  now  or  lately  reading 
in  or  near  Grammar  School  Square  aforesaid,  and  Margaret  Neilson 
^^  H^Quire,  his  wife,  or  one  or  other  of  them,  having,  place  above 
Hbelled,  on  one  or  more  occasions  during  the  period  above  libelled,  de- 
poBited,  or  caused  to  be  deposited,  with  you,  in  pledge  or  pawn,  the 
^cles  specified  in  Inventory  No.  III.,  hereto  annexed,  the  property, 
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No.  51.  or  in  the  lawful  poasessioo,  of  them,  or  ooe  or  other  of  them  :  And 
Catherine  ^^^^  Alexander  Cunningham,  a  chimney-sweep,  then  and  now  or  lately 
or  Bradley  residing  at  or  near  Old  Cross,  in  or  near  Hamilton,  and  Jean  M*6aire 
Hieh Court.  ^'  Cunningham,  his  wife,  or  one  or  other  of  them,  having,  place  abore 
Feb.  6.  libelled,  on  one  or  more  occasions  during  the  period  above  libelled, 
^^^'  deposited,  or  cause  to  be  deposited,  with  you,  in  pledge  or  pawn,  the 
^^  articles  specified  in  Inventory  No.  IV.,  hereto  annexed,  the  property, 
or  in  the  lawful  possession,  of  them,  or  one  or  other  of  them :  And 
(5.),  Agnes  McDonald  or  Morrison,  now  or  lately  residing  in  or  near 
Gramnuir  School  Square  aforesaid,  having,  place  above  libelled,  on  one 
or  more  occasions  during  the  period  above  libelled,  deposited,  or  cauaed 
to  be  deposited,  with  you,  in  pledge  or  pawn,  the  articles  specified  in 
Inventoiy  No.  Y.,  hereto  annexed,  her  property,  or  in  her  lawful  pos- 
session: And  (6.),  Agnes  Mountain  or  Hendiy,  a  widow,  now  or 
lately  residing  in  or  near  Qrammar  School  Square  aforesaid,  having, 
place  above  libelled,  on  one  or  more  occasions  during  the  period  above 
libelled,  deposited,  or  caused  to  be  deposited,  with  you,  in  pledge  or 
pawn,  the  articles  specified  in  Inventory  No.  YL,  hereto  annexed,  her 
property,  or  in  her  lawful  possession  :  And  (TOt  Hugh  Bums,  now  or 
lately  a  dancing-master,  and  now  or  lately  residing  with  Peter  M'Guir- 
lick,  in  or  near  Muir  Wynd  of  Hamilton,  and  Agnes  Trevier  or  Bums, 
wife  of  the  said  Hugh  Bums,  or  one  or  other  of  them,  having,  place 
above  libelled,  on  &n  occasion  during  the  period  above  libelled,  depo- 
sited, or  caused  to  be  deposited,  with  you,  in  pledge  or  pawn,  the  ar- 
ticle specified  in  Inventoiy  No.  YII.,  hereto  annexed,  the  property, 
or  in  the  lawful  possession,  of  them,  or  one  or  other  of  them :  And 
(8.),  Janet  Henderson,  now  or  lately  residing  with  John  M'Kay,  a 
labourer,  in  or  near  Church  Street  of  EUimilton,  having,  place  above 
libelled,  on  one  or  more  occasions  during  the  period  above  libelled, 
deposited,  or  caused  to  be  deposited,  with  you,  in  pledge  or  pawn,  the 
articles  specified  in  Inventoiy  No.  YIIL,  hereto  annexed,  her  property, 
or  in  her  lawful  possession :  And  (9.),  Margaret  Bnms  or  Buxgoyne, 
wife  of  John  Burgoyne,  an  earthen waro  hawker,  now  or  lately  resid- 
ing in  or  near  New  Wynd  of  Hamilton,  and  Margaret  Bums  or  Bur- 
goyne, his  wife,  or  one  or  other  of  them,  having,  place  above  libelled, 
on  one  or  more  occasions  during  the  period  above  libelled,  deposited, 
or  caused  to  be  deposited,  with  you,  in  pledge  or  pawn,  the  articles 
specified  in  Inventoiy  No.  IX.,  hereto  annexed,  the  property,  or  in 
the  lawful  possession  of  them,  or  one  or  other  of  them :  And  (10.}» 
Arthur  Jack,  a  labourer,  now  or  lately  residing  in  or  near  Castle 
Wynd  of  Hamilton,  and  Jean  Jackson  or  Jack,  his  wife,  or  one  or 
other  of  them,  having,  place  above  libelled,  on  one  or  more  ocoasioiu 
during  the  period  above  libelled,  deposited,  or  caused  to  be  deposited, 
with  you,  in  pledge  or  pawn,  the  articles  specified  in  Inventory  No.  X^ 
hereto  annexed,  the  property,  or  in  the  lawful  possession,  of  them,  or 
one  or  other  of  them,  you  the  said  Catherine  Crossgrove  or  Bradley 
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^id,  on  the  20tb,  2l8t,  or  22d  day  of  October  1849,  or  on  one  or  other  No.  51. 
of  the  days  of  that  month,  or  of  September  immediately  preceding,  or  Catherine 
of  NoTcmber  immediately  following,  the  time  not  being  more  particu-  ^  Bnulley. 
larly  known  to  the  proeecutor,  within  or  near  the  house  in  or  near  gjXcoitfi. 
Hamilton,  then  occupied  by  you,  or  at  some  other  place  or  places  in  Feb.  6. 
or  near  Hamilton,  or  elsewhere  iu  the  county  of  Lanark  to  the  prose-  *^^*- 
cutor  unknown,  wickedly  and  feloniously,  steal  and  theftuously  away  Theft, 
take,  the  yarious  articles  above  libelled,  specified  in  the  ten  inventories 
hereto  annexed :  Likeas  (11.)9  ^^  ^^^  ^^^^  ^7  o^  October  184$),  or 
on  one  or  other  of  the  days  of  that  month,  or  of  September  immediately 
preceding,  or  of  November  immediately  following,  within  or  near  the 
shop  in  or  near  Church  Street  of  Hamilton,  then  and  now  or  lately 
occupied  by  James  Hamilton,  then  and  now  or  lately  baker  and  grocer 
there,  you  the  said  Catherine  Crossgrove  or  Bradley  did,  wickedly  and 
feloniously,  steal  and  theftuously  away  take,  a  bank  or  banker's  note 
for  one  pound  sterling,  or  twenty  shillings  sterling,  or  thereby,  in  sil- 
ver, the  property,  or  in  the  lawful  possession,  of  the  said  James  Hamil- 
ton: LiKEAS  (12.),  time  last  above  libelled,  in  or  near  the  shop  or 
premises  at  or  near  the  Port  Well  of  Hamilton,  then  and  now  or  lately 
occupied  by  John  Prentice,  then  and  now  or  lately  publican  there,  yon 
the  said  Catherine  Crossgrove  or  Bradley  did,  wickedly  and  felonious- 
ly, steal  and  theftuously  away  take,  fifteen  shillings  sterling,  or  there- 
by, in  silver,  the  property,  or  in  the  lawful  possession,  of  the  said  John 
Prentice,  or  Maiy  Hare  or  Prentice,  his  wife :  Likeas  (13),  on  the 
20th  day  of  October  1849,  or  on  one  or  other  of  the  days  of  that 
month,  or  of  September  immediately  preceding,  or  of  November  im- 
mediately following,  within  or  near  the  house  in  or  near  Church 
Street,  in  or  near  Hamilton,  then  and  now  or  lately  occupied  by  John 
Uacpherson,  bookbinder,  then  and  now  or  lately  residing  there,  you 
the  said  Catherine  Crossgrove  or  Bradley  did,  wickedly  and  feloniously, 
steal  and  theftuously  away  take,  a  cloaJc,  the  property,  or  in  the  law- 
ful possession,  of  the  said  John  Macpherson,  or  of  Elisabeth  Rose  or 
Macpherson,  his  wife:  Likeas  (14.),  time  last  above  libelled,  in  or 
near  the  shop  or  premises  in  or  near  New  Wynd  of  Hamilton,  then 
snd  now  or  lately  occupied  by  William  Dougherty,  then  and  now  or 
lately  grocer  there,  you  the  said  Catherine  Orossgrove  or  Bradley  did, 
wickedly  and  feloniously,  steal  and  theftuously  away  take,  two  shil- 
lings and  sixpence  sterling,  or  thereby,  in  silver  money,  the  property, 
or  in  the  lawful  possession,  of  the  said  William  Dougherty. 

The  case  was  called  for  trial  at  the  Glasgow  Winter 
Circuit. 

Attoun,  for  the  pannel,  having  objected  to  the  rele- 
vancy of  the  indictment,  in  so  far  as  the  first  ten  charges 
J^lleged  that  the  crime  committed  by  tlie  pannel  was 
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^^Jh   that  of  theft,  Lord  Ivory  certified  the  case,  which  came 
CroMgrov©  on  to  be  argued  of  this  date. 

•— : ^'     Aytoun,  for  the  pannel,  objected  to  the  first  ten  arti- 

'leb.J.  cles,  as  laid  in  the  indictment.  It  appeared  there£roin, 
-  that  the  property  alleged  to  have  been  stolen  had  been 
pledged  with  the  prisoner.  This  was  different  from  cases 
where  the  mere  custody  was  given  for  the  purpose  of 
work  being  done  thereon  for  the  party  by  whom  it  was 
delivered.  There  had  been  no  decision  holding  it  to  be 
theft  to  appropriate  an  article,  in  which  a  special  pro- 
perty had  been  given  by  the  owner.  The  authority  of 
Baron  Hume,  vol.  i.,  p.  59,  was  altogether  opposed  to 
the  present  indictment. 

Separately,  the  Pawnbroker  act,  39th  and  40th  Geo. 
ni.,  cap.  19,  sec.  24,  contained  a  definition  of  the  offence, 
which  was  that  of  embezzlement,  and  that  should  have 
been  taken  as  the  appropriate  nomen  juris  by  the  prose- 
cutor in  the  present  instance. 

Young,  A.D. — ^There  was  no  doubt  as  to  the  meanmg 
of  the  indictment.  The  pure  question  was,  whether  the 
facts  set  forth  justified  the  charge  or  not.  No  doubt  the 
authority  of  Baron  Hume  was  against  its  being  a  case  of 
theft,  but  the  answer  to  that  was,  that  Ba^n  Hume  had 
been  over-ruled  in  modem  cases,  more  especially  in  refe- 
rence to  his  doctrine,  that  in  order  to  constitute  thefts  it 
was  necessary  that  the  first  taking  should  be  felonious. 
Case  of  Broum,  High  Court,  July  3,  1839.  Swinton, 
vol.  il.,  p.  394.  In  that  case  the  question  as  to  whether 
there  was  any  difference  between  the  bare  custody  and 
right  of  possession  was  discussed ;  and,  as  he  understood 
the  case,  there  was  no  distinction  taken,  particularly  in  the 
opinion  of  Lord  Moncreiff,  as  there  reported,  who  used 
the  word  possession  throughout.  The  right  given  to  the 
pawnbroker  by  the  pledge  was  quite  as  qualified  and 
conditional  as  the  watchmaker,  who  had  equally  his  right 
to  retain  the  property  for  work  done. 

The  Lord  Justice-Clerk. — ^A  lien  is  not  a  pledge. 

Young,  A.D. — ^There  was  no  difference  as  to  this  ques- 
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tion,  which  must  depend  on  the  right  of  the  party  to  j^^ij: 
vindicate  the  advance  he  had  made,  or  his  demand  for  r&-  CrowgioTe 

paus  done,  and  in  which  his  right  would  be  equally  large.  ^^^ —' 

The  act  referred  to  gave  no  right  of  appropriation  to  the    %h.  s^ 
pawnbroker,  but  only  a  right  of  sale.    The  question  waa, 
could  a  pawnbroker  steal  goods  which  had  been  pledged 
with  him  ?    If  he  could,  then  undoubtedly  the  present 
indictment  must  be  sustained. 

Lord  Monc&biff. — ^There  is  no  doubt  that  this  case 
must  turn  on  somewhat  nice  distinctions ;  and  the  cases 
which  have  been  already  decided,  as  to  whether  any  par« 
ticular  species  facti  amount  to  embezzlement  or  theft, 
are  sufficiently  puzzling ;  but  it  appears  to  me  that  this 
case  differs  from  that  of  the  watchmaker,  which  has  been 
cited  in  argument,  and  -the  analogous  one  of  mon^ 
being  entrusted  to  a  messenger,  to  be  carried  to  the 
bank,  and  appropriated  by  the  party  on  his  way.  In  the 
present  case,  the  party  who  pledged  the  property,  by 
that  act  not  merely  gave  a  right  of  possession,  but  a  title 
to  the  goods  themselves,  which,  by  lapse  of  time,  became 
absolute,  and  enabled  the  party  to  sell,  and  give  a  valid 
right  to  all  the  world.  In  this  respect  it  was  different 
from  any  of  the  former  cases  relied  on  by  the  Crown. 
Besides^  the  use  of  the  word  embezzlement  in  the  statute 
seemed  to  denote  that  the  Legislature  did  not  view  the 
case  as  one  of  theft ;  and  as  it  would  be  going  farther 
than  any  precedent,  he  was  inclined  to  hold  that  the 
&cts  alleged  in  the  first  ten  articles  did  not  support  the 
charge  of  theft. 

LosD  CoCKBUBN. — ^It  IS  with  some  hesitation  that  I 
concur  in  the  opinion  just  delivered. 

Lord  Wood. — ^I  concur.'  I  think  the  facts  set  forth 
only  justify  a  charge  of  breacl^f  trust.  If  the  argu- 
ment for  the  Crown  were  sou^dT  there  could  be  no  such 
offence  as  breach  of  trust,  inasmuch  as  to  constitute  that 
crime  there  must  have  been  an  original  lawful  possession 
given  to  the  guilty  party  by  the  true  ovraer. 

Lord  Ivory. — ^I  concur  on  the  grounds  stated  by 
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No.  51.  Lords  Moncreiff  and  Wood.  There  is  a  great  distinctioii 
CroeBgrove  between  a  lawful  possession  de  factOy  and  a  legal  posses- 
^LJ^l^wm proprio  jure.  Here  the  latter  was  the  right  which 
^Feb^e!^^'  the  prisoner  is  alleged  to  have  had»  and  it  seems  to  me 
.  impossible  to  draw  anj  distinction  between  the  appro- 
priation of  the  goods  pledged,  before  the  period  when 
the  sale  might  lawfully  take  place,  or  the  proper  title  of 
the  pawnbroker,  and  his  unlawful  retention  of  any  sur- 
plus pence  which  might  be  realised  thereby,  over  and 
above  the  amount  advanced,  together  with  interest 
thereon,  at  proper  rates ;  yet  no  one  would  undertake  to 
say  that  the  latter  case  would  be  one  of  theft. 

The  Lord  Justice-Clerk. — ^I  concur  in  the  opinions 
which  have  been  delivered.  Looking  to  the  legal  im- 
port of  the  indictment,  and  the  nature  of  the  contract  of 
pledge,  I  think  embezzlement  or  breach  of  trust  is  the 
appropriate  nomen  juris  in  the  circumstances.  It  is  quite 
different  from  those  former  cases,  where  only  a  limited 
and  temporary  custody,  unaccompanied  with  any  title  of 
property  in  the  things  themselves,  had  been  given,  for 
the  purpose  of  haying  something  done  by  the  party  who 
committed  the  offence.  In  this  case  a  contract  is  set 
forth.  It  is  for  breach  of  that  contract  that  the  prisoner 
is  charged ;  and  I  am  of  opinion  that  the  criminal  viola- 
tion of  a  contract  of  trust  constitutes  the  offence  known 
by  ns  as  breach  of  trust  or  embezzlement,  and  not  that 
of  theft. 

The  objection  to  the  relevancy  of  the  first  ten  articles 
was  thereupon  sustained. 

On  the  motion  of  the  Advocate-Depnte,  the  Court 
deserted  the  diet  against  the  prisoner  pro  loco  et  tempore. 


Digitized 


by  Google 


AND  CIRCUIT  COURTS  OF  JUSTICIARY.  307 

« 

John  Lock  and  Patrick  Doolen,  Siutpenden^Li^an, 

AGAINST 

John  Mcir  Steels,  Respondent — Crawfurd. 

Suspension — Sentence. — Held  that  it  was  neoessary  that  every  sen- 
tence should  he  signed  hy  two  Justices ;  and  a  Note  of  Suspension 
passed,  in  respect  the  sentence  under  review  had  been  signed  hy  one 
only,  although  two  were  present  when  it  was  pronounced. 

Tms  was  a  suspension  of  a  sentence  pronounced  in  the  j.^k\ 
Burgh  Court  of  Airdrie,  whereby  the  complainer  was  ^;  sSeT 
sentenced  to  be  imprisoned  for  a  period  of  forty  days,  on  HighCooru 
a  charge  of  having  assaulted  the  police  whilst  in  the    ^^- ^• 
execution  of  their  duty. 

The  sentence  was  in  the  following  terms : — 

'  Having  considered  the  charge,  with  the  evidence  adduced,  and 
'  heard  the  parties  viva  voce,  find  the  charge  proven,  and  that  the  said 
'  John  Lock  and  Patrick  Doolen  are  guilty  as  lihelled ;  and  in  respect 

*  thereof^  decern  and  adjudge  the  said  John  Lock  to  he  imprisoned  in 
'  the  prison  of  Airdrie,  or  any  other  legal  prison  within  the  county  of 

*  Lanark,  for  the  period  of  forty  days  from  this  date ;  and  the  said 
*•  Patrick  Doolen  to  he  imprisoned  in  the  prison  of  Airdrie,  or  other 

*  legal  prison  foresaid,  for  the  period  of  thirty  days  from  this  date.' 

(Signed)        *  Arch.  Qerard,  J,  P. 
*  Robbrt  Watt,  C.Z>.' 

The  process  was  instituted  under  the  3d  and  4th 
WiU.  IV.,  ch.  108.^ 

^  By  section  49.  of  this  statute,  it  is  enacted,  *•  That  in  all  prosecu- 

*  tions  against  offenders  for  crimes  committed  within  the  Upper  and 

*  Middle  Wards  of  the  said  county,  or  within  the  said  hurghs  of  La- 
'  nark  and  Hamilton  respectively,  where  the  punishment  shall  not  ez- 
^  ceed  sixty  days  imprisonment  in  either  of  the  said  jails,  or  imprison- 

*  meat,  accompanied  with  hard  labour,  for  a  period  not  exceeding  sixty 

*  days,  or  the  fine  to  he  imposed  shall  not  exceed  £5  Sterling,  the  proce* 

*  daie  against  such  offender  may  be  of  a  summary  nature,  without  any 

*  written  pleadings ;  and  the  Sheriff  or  J" ustices  of  the  Peace  of  the 

*  said  county,  or  the  Magistrates  of  the  said  burghs,  within  their  re- 
spective jurisdictions,  shall  be  authorised  and  empowered  in  all  such 


Digitized 


by  Google 


308  CASES  BEFORE  THE  HIGH  COURT 

j^uJv'a.  ^^^^^  fo^*  th^  Suspender — The  statute  gave  power 
p.  Dooien  both  to  the  Justices  of  the  Peace  and  the  Sheriff  to  try 
the  cause.    No  doubt  the  Sheriff  alone  might  sign  the 


leb.  6.  conviction ;  but  if  the  proceedings  were  heard  before  the 
^^^^'  Justices  of  the  Peace,  it  required  the  two  Justices  to 
SuspeiiBioD.  gjgjj^  according  to  the  rule  of  the  common  law,  whereas 
the  sentence  and  warrant  were  only  signed  by  one. 

Crawford,  for  Respondent. — It  appeared  by  the  re- 
cord that  two  Justices  were,  in  &ct,  present  when  the 
cause  was  heard ;  and  it  must  be  taken,  from  the  terms 
in  which  the  conviction  was  framed,  that  both  concurred 
in  the  sentence. 

The  Court  unanimously  held,  that,  as  by  the  common 
law  of  Scotland  it  was  necessary,  not  only  that  two  Jus- 
tices should  be  present  at  the  hearing,  but  should  also 
sign  the  sentence,  in  case  of  conviction ;  and  in  respect 
that  the  present  sentence  and  warrant  of  imprisonment 
bear  to  be  signed  by  one  Magistrate  only,  the  Court 
passed  the  note  of  suspension  with  expenses. 

John  LBiSHKANy  W.S^— Wothbbspooiv  &  Mack,  W.S.,  Agents. 


prosecutions  to  hear  parties  and  witnesses  viva  voee^  and  to  award 
such  legal  punishment  as  the  crime  requires,  not  exceeding  that 
herein  prescribed,  or  to  remit  the  case  for  investigation  and  trial  in 
anj  other  legal  form  before  a  competent  court ;  provided  always, 
that  in  all  such  summary  trials,  a  record  shall  be  kept  of  the  charge, 
and  of  the  judgment  pronounced  against  such  offenders,  by  the  Sberiff- 
clerk  or  his  deputes,  and  by  the  Clerk  of  the  Peace  or  his  deputes, 
for  the  county,  and  by  the  respective  Town-clerks  for  the  said  baigbs, 
in  a  book  to  be  kept  in  the  form  set  forth  in  schedule  (B)  hereonto 
annexed ;  and  the  said  Clerk  of  the  Peace  or  his  deputes,  and  the 
said  Town-clerks,  acting  as  legal  assessors  to  the  Justices  and  Ma- 
gistrates respectively  in  such  summary  convictions ;  and  an  extnu^t 
or  duplicate  of  the  entry  in  the  said  book,  signed  by  the  judge,  and 
by  the  clerk  acting  for  the  time,  shall  be  the  authority  to  the  Magis- 
trates having  charge  of  the  said  respective  jails,  and  their  officers 
and  keepers  of  the  said  jails,  for  executing  the  sentence  of  each  com- 
mitment.' 
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Present, 
Thb  Lord  Justice-Clerk,  ^mo 

Lords  Moncreiff  and  Wood. 

Her  Majesty's  Advocate — Deat  A.D. — J.  M.  Bell  A.D. 

AGAINST 

I  Albxandeb  Eraser  Crawford— tS^anc?  and  Macconochie. 

1 

! 

I       Lndictment — Relevancy — ^Threatening  Letters. — Held,  Ist,  That 

it  was  not  necessary,  in  an  indictment  charging  the  sending  of 

threatening  letters,  to  negative  the  truth  of  the  charges  therein  oon- 

f  t^ned.     2nd,  That  the  veritoi  of  the  charges  made  could  not  be 

[  proved,  either  in  justification  or  mitigation,  bj  the  pannel. 

*         Alexander  Feaseb  Crawford,  clerk  or  writer,  was  j^^xf  f. 
indicted  and  accused,  That  albeit,  by  the  laws  of  this  ^^^^^ 
and  of  every  other  well-governed  realm,  the  wickedly,  J^^^^- 
maliciously,  and  feloniously.  Writing  and  Sending,  or   ^fji"- 
causing  to  be  written  and  sent,  any  Threatening  Letter,     ^^^^ 
particularly  for  the  purpose  of  extorting  money,  is  aingLettm. 
crime  of  an  heinous  nature,  and  severely  punishable : 

Yet  true  it  is  and  of  verity,  that  you  the  said  Alexander  Fra- 
ser  Crawford  are  guilty  of  the  said  crime,  actor,  or  art  and  part :  In 
80  PAR  AS,  on  the  30th  day  of  August  1849,  or  on  one  or  other  of  the 
days  of  that  month,  or  of  July  immediately  preceding,  or  of  September 
immediately  following,  within  or  near  the  house  situated  in  or  near 
Potterrow,  in  or  near  Edinburgh,  then  and  now  or  lately  occupied  by 
Angus  M^Kay,  a  type-founder,  then  and  now  or  lately  residing  there, 
or  at  some  other  time  and  place  in  or  near  Edinburgh  or  elsewhere  to 
the  prosecutor  unknown,  you  the  said  Alexander  Fraser  Crawford  did, 
wickedly  and  feloniously,  write,  or  cause  or  procure  to  be  written, 
I  maliciously,  a  thieatening  letter,  conceived  in  the  following  or  similar 
tenns :— . 

*  Mackays  Lodgings 
*  39  Potter  Row  30th  Aug*  1849 
*  Sir, 

*  After  the  many  years  I  have  been  in  your  employment, 
'  aDd  during  which  time  I  served  you  as  faithfully  as  if  you  had  been 
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No.  53.     *  my  own  father,  I  have  been  at  a  loss  to  account  for  yonr  yeiy  ex- 
Cmwfo^    *  traoidinaiy  and  nnfeeling  oondact  towards  me  since  I  left  joa  in 

—^ *  Janoaij  last,  and  can  now  only  account  for  that  conduct  as  indi- 

Jan.  6.     *  eating  a  wish  on  yonr  part  to  withhold  the  £l(K)0  you  are  due  me 

1850.      «  in  terms  of  your  bargain  with  me  on  the  Sea  Shore  of  Ardroasan  in 

Threaten-  *  the  year  1835.     I  need  hardly  mention  that  that  bargain  (which  I 

ing  Letten.  c  ]^yQ  again  and  again  asked  you  to  implement)  was,  that  I  should 

*  shew  that  the  funds  of  John  Crawford  situated  in  Scotland  wen 

*  equal  to  the  payment  of  his  Scotch  debts.    This  you  know  I  oon- 

*  vinced  you  of  many  years  ago,  and  indeed  had  it  not  been  for  your 

*  own  grasp-all  disposition  the  whole  of  the  Scotch  debts  might  have 
^  been  paid  and  settled  during  the  year  1837,  leaving  a  large  reverdoa 

*  in  favour  of  your  father-in-laws  fiunily.    For  this  acting  on  yonr 

*  part  however  I  am  not  to  blame  and  therefore  I  shall  not  submit  to 

*  the  reason  you  have  oft  assigned  for  withholding  from  me  the  paj- 
^  ment  of  thb  £1000.  Namely  that  I  was  not  only  to  make  it  clear 
^  that  the  Scotch  funds  would  pay  the  Scotch  debts,  but  was  to  remain 

*  perfectly  teetotal  during  the  time  of  my  being  occupied  in  bringing 

*  out  such  a  result.     You  know  well  that  no  such  condition  as  tlie 

*  second  was  ever  mooted  by  you,  and  I  have  therefore  now  to  state 
^  that  with  the  view  of  saving  further  discussion  between  you  and  me 

*  I  shall  restrict  my  claim  against  yon  for  this  £1000  to  £200,  and 

*  an  assignation  to  the  £100  due  you  by  my  father,  along  with  such  a 

*  character  as  my  unswerving  exertions  for  the  benefit  of  yourself  and 
*'  your  father-in-law's  family  merits.     If  these  conditions  are  refused 

*  I  shall  then  furnish  a  Copy  of  this  Letter  with  the  following  iufor- 
^  mation  to  Messn  JoUie,  Mr  Hill,  Mr  Ranken,  Mr  Balfour,  Dr  Ar- 
^  thur,  and  to  Mesfi"  Stephen  Rowan  Crawford  and  Ja>  Crawford 

*  through  their  agent  here  Mr  Macrae,  which  will  put  your  actings  in 

*  various  ways  in  their  proper  light  :— 

*  l*t.  Debts  against  John  Crawford s  Estate  purchand  by  you. 

*  In  you  whole  correspondence  and  in  the  whole  proceedings  before 

*  the  Court  you  have  constantly  affirmed  that  these  debts  were  not 

*  purchased  by  you  for  the  benefit  of  John  Crawford's  family,  or 

*  under  any  factory  granted  in  your  favor  by  your  mother  in  lav 

*  Mri  Crawford.    Both  of  these  statements  you  know  to  be  utterly 

*  untrue  as  they  were  bought  by  you  under  and  in  virtue  of  a  factoij 

*  granted  to  you  by  Mrs  Crawford  in  the  year  1833.  This  factory 
*'  tho'  unrecalled  you  have  taken  care  to  keep  out  of  view.  The  monej 
'  you  drew  and  have  still  to  account  for  on  account  of  these  debts  will 

*  do  much  more  than  pay  the  £1000  &  interest  due  to  Mn  MoUison's 

*  Trustees,  as  well  as  save  some  thousands  to  John  Crawford's  Estate 

*  being  the  interest  still  payable  upon  these  debts  for  which  yon  have 

*  no  claim  against  his  funds. 

(  2n<l.   Vitiations  made  by  you  in  ths  BUI  Booty  Day  Books  and 

*  Ledgers  of  John  Crawford  4*  Co.  in  the  year  1835. 
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*  You  are  aware  that  after  proceediDgs  were  adopted  in  Court  bj     No.  53. 

»  M'  George  Boyd  Hay,  by  M"  Bonn,  by  Stephen  Rowans  Ex"or8  (^^^^j. 
'  and  others,  you  founded  on  the  alterations  so  made  as  if  they  had  — : — -; 

*  been  done  at  or  about  the  time  of  John  Crawford  &  Co*  Bankruptcy     ji^^.  6. 
'  in  1816.    These  yon  know  I  can  easily  point  out.    This  conduct      ^^^' 

*  without  any  advice  from  me  the  Creditors  referred  to  will  know  how  Threaten- 

*  to  appreciate  after  these  facts  are  made  known  to  them.  '"8  Lettem. 
'  3»^.  John  Craw/ordi  Ledger. 

*  You  also  know  that  the  Accounts  of  Mr  John  Cummtng  and  of 

*  Stephen  Rowan  in  this  Ledger  were  altered  by  you  with  the  view  of 
'  preventing  these  parties  from  getting  payment  of  two  promissory 
'  notes  due  to  them  by  John  Crawford,  the  one  for  £500,  the  other 
'  for  £2500.     In  this  attempt  you  have  hitherto  been  successful,  but 

*  will  be  so  no  longer  after  the  facts  now  stated  are  made  known  to 

*  the  parties  interested. 

'  4th.  Interlocutor  of  1th  March  1835. 

'  You  are  aware  that  you  altered  this  Interlocutor  with  the  view  of 

*  making  it  appear  that  the  dividend  which  it  ordered  was  a  fixed  one 

*  of  14/  per  pound,  instead  of  a  general  payment  to  account  under  cer- 

*  tain  conditions.    The  serious  nature  of  this  offence  you  know  too 

*  well  to  require  my  dwelling  upon  it. 

'  5th.  A*  to  the  £1000  guaranteed  by  you  to  Mn  Mollitont 
*•  Trusteee. 
'  Yon  are  aware  that  in  your  examination  in  reference  to  this  debt 

*  you  gave  your  oath  before  the  Commissioner  that  you  did  not  know 

*  where  the  original  agreement  between  these  Trustees  Mr  Wilson  and 

*  yourself  was,  altho'  I  had  previously  shewn  you  that  it  was  in  the 
«  hands  of  Mr  Patrick  W.S.     You  also  swore  that  you  had  produced 

*  to  the  Commissioner  every  Letter  connected  with  your  liability  for 

*  this  £1000,  knowing  well  that  many  of  the  most  important  Letters 

*  were  kept  back  by  you. 

'  6tb.  Bond /or  £2000  by  Mr  CharterU  in  favour  of  your  mother 

*  in  law  Jfiffv  Crawford. 

^  Yon  have  alleged  to  her  family  that  you  uplifted  this  sum  and 
*•  interest  with  her  consent,  and  that  you  afterwards  accounted  there- 

*  for  to  her,  knowing  both  of  these  statements  to  be  untrue.    Neither 

*  Mn  Crawford  nor  Mr  Wilson  who  you  say  got  the  money  was 

*  aware  of  where  it  came  from  altho'  you  no  doubt  wrote  Mr  W.  that 
'  yon  had  to  borrow  money  to  oblige  him,  but  from  whom  you  have 
'  never  yet  stated  in  so  far  as  know. 

«  7th.  Factory  granted  to  you  by  Mr*  Crawford  in  1836. 

*  You  have  ever  since  Stephen  Crawford's  return  in  1888,  stated 

*  this  factory  to  be  the  first,^ — knowing  as  already  stated  that  this 

*  statement  was  untrue.    This  factory  of  1886  was  as  you  know  a 
nominal  matter,  being  executed  to  prevent  John  Crawford's 
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No.  53.     ^  Creditors  from  appointing  a  factor  in  the  room  of  M^  M'LachUi 

^.  ^^^^      *  8th.  Mrt  Crawford: 9  Trwt  Deed  of  1SQ3. 

Jan.  6.         ^  You  know  that  in  the  whole  proceedings  which  have  taken  place 

^^^'      *  in  Conrt  in  regard  to  this  Deed,  you  have  held  it  up  as  an  existing 

Threaten-  <  document,  notwithstanding  the  fact  that  yon  gare  up  every  right  jou 

ing  Letters. ,  y^  under  it,  as  well  as  M'  Wilson.    This  is  proved  by  your  Letter 

*  to  that  gentleman  in  1839.     In  these  proceedings  yon  haveabo 

*  stated  that  the  addition  made  to  this  Deed  after  your  wife's  death 
'  was  suggested  and  prepared  by  M'  Patrick,  while  you  know  well 

*  that  this  is  an  utter  untruth.    They  were  suggested  and  prepared  bj 

*  the  late  Mr  James  Donaldson,  as  his  Letter  to  yon,  but  which  yoQ 
^  have  hitherto  concealed,  will  prove. 

*  9th.  Chancery  Money. 

*  You  know  that  in  accounting  for  these  funds  you  have  brought 

*  against  them  upwards  of  £8000  for  my  labour  from  the  year  1S35 

*  to  1843  for  which  you  have  no  legal  claim, — Altho'  you  promised 
^  to  me  that  I  was  to  receive  a  per  centage  on  the  amount  of  my  said 

*  labour,  which  like  your  other  promises  I  am  of  opinion  you  had  no 

*  intention  of  keeping  when  you  made  it     But  be  this  as  it  may,  I 

*  contend  you  cannot  bring  against  these  funds  more  than  you  actaally 

*  paid  to  me  during  the  period  stated,  which  will  not  amount  to  more 

*  than  £800.  You  can  farther  have  no  claim  for  the  £4000  odd  you 
'  charge  as  commission  for  the  drawing  these  funds.     The  mode  m 

*  which  you  are  bound  to  make  your  charges  against  this  money  is 

*  established  by  your  account  which  Mr  Wilson  docquetted  in  Jane 
/  1835. 

«  10.  Your  Manifold  Writer. 

*  You  have  again  and  again  all  but  affirmed  that   M'  Stephen 

*  Rowan  Crawford  had  stolen  this  useful  apparatus  out  of  your  writing 

*  room  and  had  thereby  become  possessed  of,  and  kept  up  Letters 

*  which  you  had  written  to  your  mother  in  law,  giving  her  as  yon 
'  alleged  States  or  Memoranda  of  how  you  had  expended  the  money 
^  you  drew  from  Chancery.     Now  the  truth  is  that  that  manifold 

*  writer  was  in  the  hands  of  your  own  family — and  that  every  Letter 

*  it  ever  contained  were  returned  to  you  in  the  packet  about  which 
'  you  made  such  a  noise  and  incurred  so  much  expense, — ^but  still  not 
^  one  of  these  Letters  gave  any  information  to  Mn  Crawford  or  to  any 
^  one  else  as  to  how  you  had  expended  the  Chancery  money — Altho' 
*•  I  believe  a  part  of  it  crossed  the  Atlantic  and  another  part  of  it  pnr- 
^  chased  a  House  in  James  Square,  but  as  to  which  I  shall,  in  the 

*  meantime,  say  no  more, — though  I  beg  of  you  not  to  suppose  that 

*  such  is  not  fully  in  my  power. 

*'  Before  making  any  communication  to  third  parties  (except  to 
^  your  Agent  Mr  James  Macknight)  on  the  subject  of  this  Letter  I 
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<  shall  wait  till  the  forenoon  post  of  Monday  first  for  jour  reply.    If    No.  53. 
'  I  do  not  hear  from  yon  by  that  time  you  will  hare  yourself  for  my  (^^q^. 
'  then  following  the  line  of  conduct  I  have  stated  in  a  previous  part  of  High  Court. 
*  this  Letter.  Jan.  6. 

'  I  am  Sir  ^^^' 

*  Your  mo  obedt  servant  Threaten- 

'  Alex.  F.  Crawford.'  '°«  ^^^"^ 

and  yon  did,  time  and  place  aforesaid,  address,  or  cause  or  procure  to 
be  addressed,  the  said  letter,  at  the  end  thereof  thus : — 
*  To  WmCrawfurd  Esqr   ^ 

*  of  Cartsbum'   j 

which  letter  was  meant  and  intended  by  you  for  William  Crawfurd 
of  Cartsbum,  then  and  now  or  lately  residing  in  or  near  Bellevue 
Crescent,  in  or  near  Edinburgh :  Farther,  time  above  libelled,  within 
or  near  the  house  situated  in  or  near  Bellevue  Crescent  aforesaid,  then 
and  now  or  lately  occupied  by  the  said  William  Crawfurd,  you  the 
said  Alexander  Fraser  Crawford  did,  wickedly,  maliciously  and  feloni- 
ooaly,  leave  or  deliver,  or  cause  or  procure  to  be  left  or  delivered,  the 
foresaid  threatening  letter,  addressed  as  above,  with  some  person  or 
persons  to  the  prosecutor  unknown,  then  and  now  or  lately  in  the  ser- 
rioe  of,  or  residing  with,  the  said  William  Crawfurd,  for  the  purpose 
and  with  the  intention  of  the  said  letter  being  delivered  to  the  said 
William  Crawfurd ;  and  the  said  letter  was,  on  or  about  the  following 
daj,  or  within  some  short  period  thereafter,  received  by  the  said  Wil- 
liam Crawfurd ;  and  all  this  you  the  said  Alexander  Fraser  Crawford 
did  for  the  purpose  of  extorting  money  from  the  said  William  Craw- 
ford: LiKBAB  (2.)  on  the  10th  day  of  September  1849,  or  on  one  or 
other  of  the  days  of  that  month,  or  of  August  immediately  preceding, 
or  of  October  immediately  following,  within  or  near  the  foresaid  house 
sitaated  in  or  near  Potterrow  aforesaid,  then  and  now  or  lately  occu- 
pied by  the  said  Angus  Mackay,  or  at  some  other  time  and  place  in 
or  near  Edinburgh  or  elsewhere  to  the  prosecutor  unknown,  you  the 
said  Alexander  Fraser  Crawford  did,  wickedly,  maliciously,  and  felo- 
niously, write,  or  cause  or  procure  to  be  written,  a  threatening  letter, 
conceived  in  the  following  or  similar  terms : — 

*  Mackays  Lodgings  89  Potter  Row 

«  September  lOth  1849 
»Sir 

*■  I  received  your  Letter  of  the  5tb  Instant  the  contents  of 

*  which  do  not  surprise  me  as  any  one  who  had  been  guilty  of  the  de- 

*  oeipt  and  duplicity  exposed  in  my  communications  to  you  can  very 

*  well  afford  to  deny  and  apparently  reprobate  any  truth.  In  that 
'  Letter  you  state  that  my  communications  to  you  and  to  your  Agent 
'  created  surprise  and  indignation.  That  they  may  have  surprised 
'  yonr  Agent  I  can  well  believe,  but  that  they  surprised  you  I  have 
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*  no  hesitation  in  raying  that  this  could  only  have  arisen  from  your 

*  having  thought  I  would  never  reveal  under  any  circurostancea  what 

*  I  state  in  my  Letter  to  you  ;  or  you  must  have  laboured  under  a  Yerj 
*•  strange  misconception  of  the  extent  of  ray  recollection. 

*  I  shall  now  shew  you  that  if  what  I  state  is  calumnious,  it  is  not 

*  the  less  true,  and  that  it  is  in  my  power  to  prove  these  allegations. 

*  But  before  doing  so  I  beg  to  premise  that  I  am  neither  actuated  bj 

*  ingratitude,  nor  by  anything  dishonourable,  altho'  you  negative  mj 

*  allegation  as  to  your  promise  of  £1000  to  me  God  and  your  con- 

*  science  best  knows  that  you  did^make  that  promise,  and  the  reason 
^  for  your  doing  so  was  very  plain,  viz.,  that  yon  wished  to  have  the 

*  whole  Chancery  money  for  division  among  yourself  and  your  Father- 

*  in -law's  family.     Mr  Wilson  as  you  know  was  willing  to  give  ap- 

*  wards  of  £8000  (Marryats  dividends)  to  insure  this  result. 

*'  The  first  of  my  allegations  is  that  you  under  a  factory  of  IB3B 

*  purchased  np  the  debts  against  Your  Father-in-law's  Estate.    If 

*  yon  refuse  to  produce  this  factory  I  have  a  copy  of  it  in  my  poases- 

*  sion.     I  presume  yon  will  hold  this  as  sufficient  evidence  to  substan- 

*  tiate  the  tmth  of  this  allegation. 

^  2nd  &  dr<l.  The  Books  referred  to  and  the  Report  taken  bj 

*  Messn  Jollie  on  these  Books,  by  two  eminent  Accountants  will 

*  prove  these. 

*  4^.  As  to  the  Interlocutor  of  7^  March  1835,  will  be  proven  bj 

*  that  paper  itself,  and  by  what  yon  will  no  doubt  recollect  of  my 

*  having  mentioned  to  yon  about  it  18  months  ago  that  Mr  Heniy 

*  (Jollies  Clerk)  threatened  me  with  criminal  proceedings  as  to  this 
*'  very  alteration. 

«  5tb  Is  regarding  the  £1000  you  guaranteed  to  Mollison's  Trustees. 

*  that  your  Oath  in  this  Case  was  inconsistent  with  truth  I  need  only 

*  refer  to  your  Deposition  in  which  it  will  be  seen  that  you  distinctly 

*  iteare  that  you  did  not  know  where  the  original  agreement  was, 

*  altho'  as  I  again  repeat,  I  pointed  out  to  yon  in  the  copy  Inventory 

*  of  original  papers  handed  over  by  you  to  Mr  Patrick  that  that  doea- 

*  ment  was  in  his  possession.  That  you  kept  back  letters  of  the  utmost 
'  consequence  against-  yourself  will  in  this  Case  be  proven  bytbe 

*  letters  so  retained 

*  0th.  As  to  Charteris'  Bond.  The  Discharge  you  granted  for  this 
^  Bond  will  shew  I  have  no  doubt  that  you  uplifted  the  money  under 
«  Mn  Crawford's  factory  of  1833, — and  I  defy  you  to  shew  that 
«  Mn  Crawford  was  aware  you  did  so,  or  that  you  ever  accounted  to 

*  her  for  a  penny  of  the  money.     Every  Shilling  you  gave  ber  wis 

*  under  the  Agreements  between  you  and  her.  This  is  proved  by  tbe 
*'  Agreements  which  were  prepared  by  M'  Donaldson  in  the  year 
'  1838,  and  Copies  of  which  were  sent  to  Mr  Wilson  to  London  in 
'  that  year.    The  various  discussions  between  yon  and  him  on  tbis 

*  Snbjeet  were  too  long  for  my  here  detailing  them.    They  are  fully 
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detailed  however  in  the  Correspondenee  hetween  him  and  jou  a  laige     No.  58. 
proportion  of  which  has  not  even  been  seen  as  yet  by  your  own  cn^ford. 
Agents.     I  also  defy  you  to  produce  a  Discharge  by  M«  Crawford       u/vm. 
for  this  money,  or  the  scrape  of  a  pen  that  she  was  aware  you  had     Jj^q.  5. 
aplifted  it  mnch  less  that  you  had  given  her  any  aocount  of  it.  ^^^^ 

'  The  7^  requires  no  proof  further  than  what  I  have  already  stated  Tbrealten- 
and  the  Letters  which  were  written  to  you  by  M'  M'Naaght  and  ^^  ^"^'•» 
Messn  JoUie. 

'  8th  Is  regarding  Mn  Crawford's  Trust  Deed  of  1833.  1  have 
only  again  to  refer  to  your  Letter  to  M'  Wilson  in  Deer  1839  and 
to  M'  Wilson's  Letter  to  you  brought  to  this  Country  by  Mr  Stephen 
Rowan  Crawford  in  Nov'  1838. 

'  9^  Is  as  to  how  you  accounted  for  the  Chancery  money.  My 
Proof  on  this  subject  is  the  Aoconnts  for  my  labour  made  by  you 
and  your  general  Account  against  these  funds,  a  copy  of  which  is  in 
the  possession  of  Mr  James  MacKnight.  I  am  now  preparing  and 
will  soon  have  ready  a  State  of  what  that  Account  should  be.  It 
will  shew  that  Mr  Stephen  Rowan  Crawford  was  not  far  wrong  in 
tbe  sum  he  held  you  to  be  due  to  his  father's  Estate. 

*  As  to  the  lOtb  allegation,  I  beg  to  refer  you  to  my  own  family 
who  know  something  of  the  matter.  As  to  the  money  that  crossed 
tbe  Atlantic  I  allude  to  a  man  in  New  York  taking  the  name  of 
Alexr  Watson  though  his  proper  name  is  Alexr  Waugh.  This 
man  as  you  well  know  left  Edinburgh  charged  with  embezzling  a 
large  proportion  of  the  City  funds,  and  hence  the  cause  of  his  chang- 
iog  bis  name  even  when  he  reached  America.  You  have  the  merit 
of  not  only  communicating  with  this  man,  but  in  trusting  to  his  care 
a  part  of  the  Chancery  funds,  and  as  to  the  house  you  purchased  in 
James  Square,  it  was  for  the  benefit  of  the  sister  of  this  very  man, 
and  who  is  still  kept  by  you  in  East  Broughton  place,  and  in  whose 
company  you  know  you  have  spent  nearly  every  night  for  many 
jears  past.  I  can  add  much  to  this  when  I  choose,  but  have  no  wish 
to  do  so. 

*  I  have  now  shewn  you  whether  the  statements  I  have  made  against 
yon  are  calumnious  or  not,  and  as  to  your  allegation  that  I  wish  to 
extort  money  from  you,  I,  to  use  your  own  expression,  utterly  de- 
spise such  an  insinuation.  I  have  only  asked  you  to  fulfil  in  part  a 
promise  solemnly  given  by  you  to  me,  and  which  I  never  thought 
you  would  deny,  otherwise  you  may  rest  assured  I  would  never  have 
spent  so  many  fruitless  years  in  your  employment.  Ingratitude  can- 
not therefore  rest  with  me.  You  pocketed  thousands  while  you  paid 
me  with  hundreds.  You  are  now  only  acting  however  in  the  way 
I  have  been  told  even  by  your  own  friends  and  relations  you  would 
if  I  bad  not  bfack  and  white  upon  any  bargain  I  had  with  you.  In 
addition  to  the  statements  I  have  already  made  I  have  still  one  as 
grave  as  any  of  the  rest — namely — that  you  in  the  year  1836  got 
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^  me  to  obtain  for  yon  a  Notarial  Copy  of  yonr  Marriage  Contnet, 
^  which  copy  in  place  of  being  made  from  an  original  was  made  from 

*  one  given  to  me  by  yonrself — ^The  Copy  you  so  obtained  as  I  beliere 

*  you  produced  in  the  Court  of  Chancery.    The  proof  of  this  is  your 

*  own  son  M'  Thomas,  M'  Swanston  the  Messenger  in  Edinburgh,  and 
'  the  Witnesses  who  signed  the  Notarys  false  Certificate. 

^  As  I  have  now  given  you  the  proofs  of  my  allegations,  I  again  re- 
^  peat  that  I  have  no  wish  to  expose  these,  nor  will  I  do  so,  if  you  will 
^  do  me  anything  like  justice— if  not  you  leave  me  no  other  altema- 
^  tive  but  to  seek  redress  as  I  best  may. 

*  You  charge  me  with  innumerable  irregularities,  broken  promises, 
^  and  oaths,  but  had  you  had  even  a  spark  of  honor  you  would  have 
^  explained  what  you  meant  by  these  expressions.  They  merely 
^  amount  to  this  that  I  sometimes  got  the  worse  of  drink,  and  nothing 
^  more.  When  I  made  these  promises  they  were  made  in  good  &itb, 
*•  and  would  have  been  kept  had  it  not  been  for  the  dreadful  life  my 
*•  wife  and  family  made  me  live  at  home. 

*  If  I  do  not  hear  from  yon  either  through  a  private  channel  or 
^  otherwise  by  Tuesday  first  (to  morrow)  I  shall  then  make  use  of  my 
*'  information  in  whatever  way  I  think  fit. 

«  lam, 

*  Sir 

*  Your  obedt  Servt 

«  Alex.  F.  Crawford.' 
And  you  did,  time  and  place  last  above  libelled,  address,  or  cause  or 
procure  to  be  addressed,  the  said  last-quoted  letter,  at  the  end  thereof, 
thus: — 

*  Wm  Crawfurd  Esq 

^  of  Cartsbum 

*  5  Bellevue  Crescent,' 

which  said  last -quoted  letter  was  meant  and  intended  by  you  for  the 
said  William  Crawford :  Farther,  time  last  above  libelled,  within  or 
near  the  said  house,  situated  in  or  near  Bellevue  Crescent  aforesaid, 
then  and  now  or  lately  occupied  by  the  said  William  Crawfurd,  yoa 
the  said  Alexander  Fraser  Crawford  did,  wickedly,  maliciously,  ud 
feloniously,  leave  or  deliver,  or  cause  or  procure  to  be  left  or  deliTSied, 
the  foresaid  threatening  letter  last  above  libelled,  addressed  as  abore, 
with  some  person  or  persons  to  the  prosecutor  unknown,  then  and  now 
or  lately  in  the  service  of,  or  then  residing  with,  the  said  William 
Crawfurd,  for  the  purpose  and  with  the  intention  of  the  said  letter  laat 
above  libelled  being  delivered  to  the  said  William  Crawfurd ;  and  the 
said  letter  last  above  libelled  was,  on  or  about  the  said  last-mentioned 
date,  or  within  some  short  period  thereafter,  received  by  the  said 
William  Crawford ;  and  all  this  you  the  said  Alexander  Fraser  Craw- 
ford did  for  the  purpose  of  extorting  money  from  the  said  William 
Crawfurd. 
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The  counsel  for  the  pannel  objected  to  the  relevancy  ^\^^ 
of  the  indictment.     The  major  must  be  taken  to  be  one  Cnwfoni. 
substantive  charge,  and  read  altogether.    The  word  HiehCourt 
particularly  not  being  inserted  for  the  purpose  of  charg-     1^0/ 
ing  an  aggravation  merely,  the  allegation  was,  that  the  Thnaten- 
pannel  had  been  guilty  of  sending  threatening  letters  for  ■"«^^**"' 
the  purpose  of  extorting  money. 

This  was  admitted  on  behalf  of  the  Crown. 

It  was  then  objected,  that  the  minor  did  not  answer  to 
the  charge  there  made.  It  was  said  that  the  letters 
were  written  for  the  purpose  of  extortion,  and  the  in-  . 
dictment  was  open  to  two  objections*  1st,  That  it  did 
not  negative  the  truth  of  the  charges  made  in  the  letters 
against  the  party  to  whom  they  were  sent ;  and,  2dly, 
It  did  not  deny  that  the  alleged  debt  claimed  therein 
was  due.  All  the  precedents  of  indictments  for  sending 
threatening  letters,  imputing  offences,  had  negatived  the 
truth  of  the  statements  contained  therein,  by  setting 
forth,  at  the  end  of  the  minor,  that  the  pannel  knew  the 
statements  in  the  letters  to  be  false  (case  of  LedUigham^ 
Aberdeen,  April  14.  1842 ;  Broun,  vol.  i.  p.  254.)  Not 
having  negatived  the  truth  of  the  charges  contained  in 
the  letters,  the  pannel  was  entitled  to  assume  that  the 
allegations  he  had  made  therein,  as  to  -the  conduct  of 
the  party  to  whom  they  were  sent,  were  true,  and  that 
he  would  be  able  to  substantiate  their  verity  on  the 
trial.     But, 

2dly,  It  was  alleged  that  these  charges  were  made  for 
the  purpose  of  extorting  money,  whilst  the  indictment 
did  not  negative  the  allegation  of  a  just  debt  contained 
therein.  Extortion  could  not  be  the  obtaining  of  money 
due,  by  whatsoever  means.  As  used  in  a  criminal  sense, 
it  must  signify  an  endeavour  to  obtain,  by  means  of 
threats,  money  to  which  the  party  had  no  right.  In  the 
statute  7th  and  8th  Geo.  IV.  cap.  29,  section  8,'  which 

*  By  the  7th  &  8th  Geo.  IV.  c.  29,  §  8,  it  is  enacted,  *  That  if  any 
'  person  shall  knowingly  send  or  deliver  any  letter  or  writing,  de- 


Digitized 


by  Google 


318  CASES  BEFORE  THE  HIGH  COl  RT 

Aiexi^F.   ^^"^^^  *he  code  of  England  applicable  to  the  sending  of 

Crawford,  threatening  letters,  it  was  required  that  the  party  should 

"liilPer'*'  have  done  so  without  reasonable  or  probable  cause ;  and 

i«6o.     in  the  case  of  the  Queen  v.  Mein  (1  Cox,  Criminal  Cases, 

J**i^tte«  P*  ^^*  Tyndal,  C.  J.),  held,  that  on  the  construction  of 

the  statute,  the  Jury  must  be  satisfied,  before  they  could 

convict,  not  only  that  the  party  had  no  reasonable  or 

probable  ground  in  law  to  make  the  demand,  but  that 

she  believed  that  she  had  none  such  at  the  time  of 

writing  the   letter.      Such  was  the  construction  put 

thereon  by  the  text  writers  on  English  law,  Russell  on 

Crimes,  vol.  ii.  p.  709,  et  seq.     This  was  analagous  to 

what  was  required  in  Scotch  law,  in  cases  of  reset  of 

theft  and  otherwise,  where  guilty  knowledge  must  be 

averred. 

Deas. — The  last  objection  was  sufficiently  answered 
by  all  the  precedents  which  were  in  the  form  which  had 
been  adopted  in  the  present  case,  concluding  that  all 
was  done  for  the  purpose  of  extorting  money.  That  was 
reasonable ;  for  even  should  it  be  proved  that  there  was 
a  just  debt  owing  to  the  party  who  sent  the  letters,  the 
law  would  not  allow  such  a  mode  of  enforcing  payment, 
as  threatening  to  accuse  the  debtor  of  heinous  or  in- 
famous offences,  in  case  payment  was  not  made  by  the 
time  he  appointed.     It   was   the  preferring  of  such 

*•  manding  of  anj  person,  with  menaces,  and  without  any  reasonable 

*  or  probable  cause,  any  chattel,  money,  or  valuable  security;  or  if 
«  any  person  shall  accuse  or  threaten  to  accuse,  or  shall  knowingly 

*  send  and  deliver  any  letter  or  writing  accusing  or  threatening  to 

*  accuse,  any  person  of  any  crime  punishable  by  law  with  death,  trans- 

*  portation,  or  pillory,  or  of  any  assault  with  intent  to  commit  any 
^  rape,  or  of  any  attempt  or  endeavour  to  commit  any  rape,  or  of  any 

*  infamous  crime,  as  hereinafter  defined,  with  a  view  or  intent  to  ex- 
^  tort  or  gain  from  such  person  any  chattel,  money,  or  valuable  security; 

*  every  such  ofiender  shall  be  guilty  of  felony,  and,  being  convicted 
^  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  trans- 
'  ported  beyond  the  seas  for  life,  or  for  any  term  not  lees  than  seven 
^  years,  or  to  be  imprisoned  for  any  term  not  exceed  four  years,  and, 
*'  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped, 
'  (if  the  court  shall  so  think  fit),  in  addition  to  such  imprisonment 
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chances  that  was  the  substantive  matter  of  offence,  and    No.  53. 

Alex  P 

that  was  totally  irrespective  of  the  right  to  demand  pay-  cniwford. 
meut  in  a  legal  way.     The  matters  of  which  the  party  High  Court, 
was  accused  in  the  present  case  were  of  the  most  heinous    ^i^^^' 
description,  not  only  sufficient  to  destroy  character,  but  Threat«n- 
which  would,  if  proved,  subject  him  to  heavy  criminal  *"«  Lct**^". 
penalties. 

The  other  objection,  that  the  indictment  did  not  nega- 
tive the  truth  of  the  charges  made,  was  important,  and 
the  present  indictment  had  been  drawn  after  grave  con- 
aderation.  There  was  no  direct  authority  as  to  whether 
there  was  any  necessity  for  so  negativing  the  truth  of 
the  changes,  though  he  would  admit  that  the  prece- 
dents did  negative  the  truth. 

The  Lord  Justice-Clerk. — Are  we  to  assume  that 
the  charges  are  false,  without  your  having  stated  them 
so  to  be  ?  Take  the  charge  of  having  altered  an  interlo- 
cutor. The  pannel  may  prove  that  such  alteration  took 
place. 

Deas. — It  is  not  the  same  thing  to  say  that  I  must 
set  forth  that  the  charges  were  false,  and  that  I  must 
prove  them  to  have  been  so. 

The  Lord  Justice-Clerk. — If  it  would  be  a  good 
defence  to  prove  the  Veritas^  surely  you  must  negative 
it  in  the  charge. 

Deas. — The  judgment  to  be  pronounced  will  enter 
very  deeply  into  the  question,  as  to  whether  the  pannel 
could  lead  evidence  to  support  the  truth  of  his  accusa- 
tion. 

The  Lord  Justice-Clerk. — It  is  very  proper  that  you 
make  that  suggestion.  I  think  that  in  giving  you  an 
interlocutor  of  relevancy  we  should  absolutely  decide 
the  point,  that  the  party  could  not  lead  evidence  as  to 
the  truth  of  the  charges  he  made.  In  the  case  of  Pater- 
«ow,  High  Court,  November  8.  1843;  Broun,  vol.  i. 
p.  629,  after  an  interlocutor  of  relevancy,  to  which  the 
party  made  no  objection,  he  wished,  in  his  address  to  the 
Jury,  to  have  demonstrated  the  untruth  of  several  passages 
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No.  58.    Qf  lYiQ  Bible,  but  the  Coiuii  refused  to  allow  him  to  do 

Alex.  F.  ' 

Crawford,  SO  after  that  interlocutor  had  been  pronounced ;  and  it 
High  Court,  is  the  great  advantage  of  the  interlocutor  of  relevancy 
mo.'  in  the  law  of  Scotland,  that  what  is  alleged  in  the 
Threaten-  major  is  thereby  fixed  to  constitute  an  offence  which 
ing  Letters.  ^jg^j^Q^  thcreaftier  be  redargued. 

Deas. — It  was  not  necessary  to  prove  &lsehood,  and 
therefore  it  was  not  necessary  to  set  it  forth.  And,  2dly, 
the  truth  or  falsehood  of  the  accusations  made  had  no- 
thing to  do  with  the  offence.  The  pannel  had  not  said 
in  his  letter  that  he  would  inform  the  public  authorities. 
All  the  parties  named  were  private  individuals.  This 
was  an  attempt  to  compound  justice,  which  was  criminal 
in  itself.  If  the  pannel  could  enter  into  a  proof  of  the 
Veritas  of  his  charges,  every  man  would  be  liable  to  be 
put  upon  his  trial  for  the  most  heinous  offences,  if  any 
such  should  be  imputed  to  him  by  parties  who  had 
threatened  him  with  exposure.  That  would  be  contrary 
to  the  spirit  of  the  law.  It  would  also  be  inextricable 
in  practice,  as  a  counter-proof  would  then  be  necessary, 
and  the  effect  would  be,  to  place  every  person  to  whom 
a  threatening  letter  was  sent,  in  such  a  position  that  he 
would  have  no  alternative  but  pay  money  rather  than 
pass  through  so  painful  an  ordeal.  In  so  far  as  the 
English  decisions  on  the  statute  referred  to  threw  any 
light  on  the  subject,  they  were  in  favour  of  the  construc- 
tion contended  for  on  behalf  of  the  Crown.  In  the  case 
of  the  Queen  v.  Hamilton,  1  Carrington  and  Kirwan, 
p.  212,  Rolfe  B.,  held  it  to  be  immaterial  whether  the 
charge  contained  in  the  letter  was  true  or  not.  This 
was  an  interpretation  of  a  statute  wherein  to  constitute 
guilt,  want  of  reasonable  and  probable  cause  was  re- 
quired, and  must  be  considered  as  having  been  adopted 
as  being  most  in  accordance  with  the  common  law, 
which  interpreted  the  want  of  reasonable  and  probable 
cause  to  the  obtaining  of  the  money  only,  and  not  to  the 
preferring  of  the  charges  contained  in  the  letters. 

The  Court  having  considered  for  some  time. 
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The  Lord  Juctice-Clerk  said,  it  is  unnecessary  for  j^e^if  j.^ 
us  to  deliver  opinions  in  this  case,  as  we  think  that  the  (^^^ford. 
indictment  might  be  much  improved  as  regards  one  of  *^'»^^'*- 
the  ol^ections»  namely,  that  it  does  not  negative  that  the     ^8^o> 
debt  claimed  in  the  letter  was  a  just  demand.    We  Th~ten- 

*  iDg  Letters. 

think  this  should  be  more  distinctly  set  forth  than  in  the 
present  indictment,  either  by  a  distinct  negative  in  totOf 
or  by  stating  that  the  amount  demanded  was  greater 
than  any  sum  acknowledged  by  the  party  from  whom  it 
was  claimed,  or  that  it  was  not  constituted,  or  that  it 
was  compensated  by  counter  demands,  or  in  any  other 
similar  manner  shew  that  the  party  had  no  right  to 
instant  payment;  but  we  don't  decide  that  such  an 
amendment  would  entirely  remove  the  objection.  As  to 
the  second  objection  we  give  no  opinion  whatever.  If 
the  Crown  wish  the  question  to  be  settled,  they  will  con- 
sider whether  they  should  frame  any  other  indictment 
in  a  corresponding  manner.  If  the  question  arises,  pro- 
bably the  whole  Court  will  consider  the  matter,  when 
that  judgment  will  be  pronounced  which  seems  most 
consistent  with  the  general  law  of  the  land. 

On  the  motion  of  the  Advocate-Depute,  the  Court 
deserted  the  diet  against  the  pannel  pro  loco  et  tempore. 


Thereafler,  of  this  date,  the  pannel  was  again  indicted  F«b.  1 1. 
on  a  libel  containing  the  following  addition  to  each 
charge : — 

*  Yon  well  knowing  that  the  money  of  which  you  demanded  pay- 
*  ment  from  the  said  William  Grawfard  as  aforesaid  was  not  justly 
'  dae  by  him  to  yon,  or  was  not  admitted  by  the  said  William  Craw- 
'  fnrd  to  be  justly  due  by  him  to  you/ 

The  arguments  were  substantially  the  same  as  on  the 
former  occasion. 

The  Lord  Justice-Clerk. — ^This  case  is  most  import* 
ant,  in  respect  of  both  the  objections  which  have  been 
taken  to  the  indictment.     I  apprehend  that  those  objec- 
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No.  53.  tions  are  connected  more  than  has  been  assumed  in  the 
cnl^ord.  course  of  the  argument ;  and  I  think  the  reasons  whidi 
Hi»ii  Court,  apply  to  the  repellmg  of  the  first  objection  have  equal 

mo, '  application  to  the  second,  as  to  the  necessity  of  ayer- 
Threaten.  ring  the  &lsehood  of  the  accusations  threatened  to  be 

inff  Letters.  . 

made. 

The  true  question  is,  what  is  really  the  essence  of  the 
crime  that  is  charged  in  the  major,  under  the  circum- 
stances ?  No  objection  is  taken  to  the  major  in  this  case. 
On  the  contrary,  it  is  admitted  to  be  good,  and  both  ob- 
jections resolye  themselves  into  this,  that  the  minor  does 
not  come  up  to  it.  To  my  mind,  the  argument  is  falhi- 
cious.  The  act  of  sending  a  threatening  letter,  for  the 
purpose  of  getting  money,  instead  of  resorting  to  dae 
form  of  law  in  order  to  its  recovery,  is  the  crime.  Every 
man  has  a  right  to  make  his  answer  in  a  court  of  law  to 
all  demands  made  against  him,  whether  the  Court  thinks 
his  case  good  or  not ;  and  the  only  punishment  that  can 
be  awarded  against  him,  if  his  case  be  bad,  is  to  subject 
him  to  costs,  and,  in  special  classes  of  cases,  he  may  be 
liable  in  damages ;  but  before  the  case  is  tried  in  form 
of  law,  no  assumption  whatsoever  can  be  made  on  the 
justice  or  injustice  of  his  resisting  a  demand.  If  it  were 
necessary,  in  the  case  of  a  threatening  letter,  to  shew  the 
nuda  fides  of  the  party  in  making  the  demand,  to  convert 
which  into  payment  is  the  object  of  the  letter,  it  would 
exoner  all  persons  in  sending  threatening  letters ;  for  it 
would  be  scarcely  possible  to  shew  that  such  party  did 
not  entertain  a  strong  belief  that  his  demand  was  just. 
The  more  wrongheaded  the  party,  the  more  would  he 
believe  that  he  was  an  injured  man,  and  that  his  demand 
was  just.  To  require  it  to  be  averred  that  he  had  no  be- 
lief in  the  justice  of  his  claim  would  therefore,  in  my 
opinion,  be  absurd.  The  crime  consists  in  using  the 
threat  to  concuss  a  person  into  paying  a  demand  which 
he  intends  to  resist ;  and  the  crime,  the  use  of  the  threat 
for  that  purpose,  is  the  same,  whether  the  party  xmng 
the  threat  thinks  his  demand  good  or  bad. 
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The  second  objection  is,  that  the  indictment  does  not   ^^';^p 
aver  that  the  accusations  contained  Mn  the  letter  were  Crawford. 
false,  and  known  to  be  false.    The  first  point  here  is,  %^^^"'*- 
whether  there  is  any  such  practice  in  the  style  of  indict-     is^o. 
ments  as  to  create  a  presumption  in  favour  of  the  neces-  Thr«aton. 

,  ,  ingLetten. 

sitj  of  this  averment  m  the  indictment,  as  necessary  for 
the  relevancy  of  the  indictment.  In  the  case  of  Leding" 
ham€j  the  circumstances  perhaps  might  be  thought  to« 
justify  the  prosecutor  in  disproving  the  charges  contained 
in  the  letter ;  but  the  style  adopted  in  that  indictment, 
instead  of  being  an  ordinary  one,  is  quite  opposed  to  the 
common  form,  and  was,  I  believe,  now  causelessly  so.  In 
the  case  of  Murray^  tried  at  Perth  in  1820,  where  the 
party  was  transported  for  seven  years,  the  indictment  did 
not  negative  the  truth  of  the  charges  contained  in  the 
letter.  No  doubt  there  were  in  that  case  threats  of  per- 
sonal violence,  which  made  it  less  important  that  the 
truth  of  the  accusations  should  be  denied ;  but  in  the 
case  of  Millar^  in  1831,  for  demanding  deeds  from  Lady 
Mar,  and  a  threat  of  exposing  certain  mal-practices  on 
her  part,  the  indictment  does  not  gainsay  the  truth  of 
the  allegation.  The  like  observations  apply  to  the  cases 
of  Douglas^  1837,  and  Nelson,  1839,  where  in  neither 
case  was  there  any  allegation  that  the  charges  made 
were  untrue.  The  case  of  Ledinghame  is  the  first  in 
which  I  have  been  able  to  find  any  allegation  that  the 
charges  contained  in  the  threatening  letter  were  untrue ; 
and  I  observe  that  in  subsequent  cases  that  the  style 
adopted  in  that  case  has  not  been  observed.  In  the  case 
of  Buchanan,  1842,  Boss,  1844,  Balfour,  1844  Muir, 
1844,  Balfour,  1844,  Smith,  1845,  there  was  not  any 
negative  of  the  demand  claimed  being  due,  or  the  truth 
of  the  accusations  made. 

These  examples  are  sufficient  to  shew  that  there  is  no 
practice  so  commonly  observed  as  to  create  any  presump- 
tive case  in  favour  of  the  objection. 

The  question  therefore  arises,  is  there  any  principle 
which  requires  the  public  prosecutor  to  allege  and  prove 
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Juex^  F    ^^^  &lsehood  of  the  demand,  and  also  of  the  accusations 

Cnwford.  made? 

H^hCourt.     In  considering  this,  I  must  take  into  consideration  the 
1850.'   question,  whether  in  defence  or  mitigation  the  Veritas  of 

Threaten-  the  accusatiou  csii  be  proved  in  behalf  of  the  pannel.  It 
""  would  be  impossible,  in  mj  opinion,  to  separate  the  two 
points,  and  it  would  be  very  improTident  to  decide  the 
«  one  without  looking  forward  to  the  other  point,  although 
that  more  directlj  will  arise  in  the  course  of  the  trial. 
And  it  is  much  more  couTenient  to  consider  the  point 
now. 

Now,  as  I  have  before  said,  the  criminal  offence  is 
sending  a  threatening  letter,  with  the  view  to  extort 
money. 

The  first  objection  is,  I  think,  utterly  untenable,  when 
the  nature  of  the  offence  is  considered.    Take  the  case 
of  a  threat  of  personal  violence.    Can  the  crime  of  using 
such  a  threat  depend  on  the  justice  of  the  debt  ?    Is  it 
to  be  contended,  that  if  a  man's  debt  can  be  shewn  to 
rest  on  probable  grounds,  he  is  innocent  of  any  crime 
when  he  uses  a  threat  of  taking  life,  if  that  debt  is  not 
immediately  paid  ?    That  is  absurd.     Every  man  has  a 
right  to  dispute  the  demand  of  his  creditor  in  a  court  of 
justice,  and  it  is  no  answer  to  a  charge  of  threatening  to 
bum  his  house,  to  say  that  the  debt  which  the  party 
sought  by  that  threat  to  recover  was  really  due.    Now, 
there  can  be  no  difference  as  to  the  nature  and  essence  of 
the  crime  from  the  character  of  the  threat :  The  crime 
is  the  same,  whether  the  threat  is  of  personal  violence  or 
of  the  character  of  those  contained  in  the  present  case. 
The  crime  charged  against  the  pannel  is,  his  having  en- 
deavoured to  extort  money,  by  means  of  threats,  and  that 
crime  is  equally  committed,  whether  the  party  using  the 
threat  has  a  good  or  a  bad  debt,  and  whether  he  uses 
a  threat  of  personal  violence,  or  such  threats  as  here.    I 
think  it  could  not  be  left  to  the  jury  to  say  whether  he 
had  a  right  to  recover  something  from  the  party  whom 
he  threatened  to  expose,  any  more  than  when  he  threat- 
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ened  personal  violence ;  and,  in  either  case,  if  the  threat  j^^'^^f  p 
is  used,  I  think  it  could  not  be  left  to  the  jury,  as  any  Crawford. 
answer  to  the  charge,  to  say  whether  the  debt  was  just,  ^^^j,^"'** 
or  rested  on  probable  grounds.  Reference  has  been  isio. 
made  to  the  English  law,  and  to  the  necessity  of  proving  J^^";; 
bj  that  law  that  the  demand  was  without  probable  or 
reasonable  cause ;  but  that  law  is  altogether  statutory, 
and  it  is  not  for  us  to  construe  an  English  statute. 
Moreover,  under  that  law,  in  all  the  cases  in  which  a 
prosecution  has  taken  place,  the  party  threatened  has 
been  the  private  prosecutor ;  and  I  can  readily  conceive, 
that  the  conduct  of  the  private  party  may  have  been  con- 
sidered as  inseparable  firom  the  nature  of  the  crime ;  for, 
were  any  objection  to  be  taken  to  the  counsel  for  the 
pannel  endeavouring  to  establish,  by  cross-examination, 
that  the  charges  preferred  in  the  letters  were  true,  the 
jury  would  at  once  assume  that  they  were  so,  and  might 
perhaps  act  accordingly.  The  case  assumes  a  totally  dif- 
ferent aspect  here,  where  we  have  a  public  prosecutor, 
who  has  to  look  to  the  public  interest  only,  and  affords 
another  illustration  of  the  immense  advantages  our  sys- 
tem affords  over  that  observed  in  the  other  end  of  the 
island  in  criminal  proceedings.  When  the  statute  is 
passed  on  such  matters  in  criminal  law,  it  is  often  very 
diflScult  to  frame  it  so  as  to  be  adapted  to  the  offence ; 
and  these  statutes  are  often  passed  with  too  little  consi- 
deration. If  the  statements  as  to  English  law  are  cor- 
rect, it  seems  to  follow,  that  if  a  man's  clairg  rests  on 
probable  grounds,  he  may,  with  impunity,  use  any  threats 
well  calculated  to  intimidate;  and  that  absurd  result 
seems  to  follow  from  the  ill  considered  terms  of  the  sta- 
tute. In  Scotland  the  offence  rests  on  common  law,  and 
therefore  the  principle  of  the  case  depends  on  the  real 
essence  of  the  crime. 

The  like  observations  apply  to  the  second  objection, 
namely,  that  the  indictment  does  not  aver  that  the  charges 
were  lalse,  and  known  to  the  pannel  to  be  false.  Again, 
we  must  here  consider  what  is  truly  the  offence  the  party 


Digitized 


by  Google 


326  CASES  BEFORE  THE  HIGH  COURT 

Aiei.*F  ^®  alleged  to  have  committed.  Plainly  that  of  having 
Crawford,  uscd  throats  for  the  purpose  of  obtainiDg  money.  That, 
^Feb^?^'  and  that  alone,  is  the  essence  of  the  charge.  Now,  sup- 
1850.  posing  the  threat  had  been  one  of  personal  violence, 
.Tbr^ten-  at  a  particular  time  and  place,  would  it  be  any  answer 
to  say,  that  the  threat  was  an  idle  boast,  and  that  the 
pannel  did  not  intend  to  do  any  harm?  Would  he 
be  permitted  to  shew  this,  viz.  that  he  had  arranged 
with  his  friends  that  they  should  be  present,  to  be  able 
to  prove  that  he  had  remained  within  doors,  and  never 
proceeded  to  execute  the  violence  he  had  threatened? 
Surely  not,  if  the  object  of  the  threat  was  to  extort 
money.  The  crime  would  be  complete  by  using  the 
threat.  Here,  indeed,  the  threat  is  d^erent,  but  that 
surely  makes  no  difference.  It  is  equally  no  answer  to 
the  charge,  that  he  undertakes  to  prove  the  accusation, 
which  he  threatens  to  make  known  to  others.  For  him- 
self, he  has  no  interest  to  come  forward  as  private  prose- 
cutor. His  only  right  was  to  give  information  to  the 
public  authorities,  in  doing  which,  he  was  entitled  to  a 
large  protection,  on  principles  of  public  policy.  Now, 
suppose  a  crime  to  be  committed  by  a  party  abroad,  in 
early  life,  when,  after  a  period  of  thirty  or  forty  years  of 
correct  conduct,  he  returns  home  with  a  well  earned  for- 
tune, and  that  some  one  happens  to  know  of  this  earlj 
delinquency,  and  threatens  to  expose  him  unless  payment 
is  made  of  a  sum  of  money :  Is  the  crime  of  sending  a 
threatening  letter  not  the  same,  whether  the  charge  be 
true  or  &lse  ?  Or  is  not  the  indictment  equally  relevant, 
whether  the  falsehood  of  the  charge  which  forms  the 
threat  be  alleged  or  not  ?  And  if  the  indictment  would  be 
relevant  without  alleging  the  falsehood,  I  cannot  see  how 
the  truth  of  the  charge  of  Veritas  would  be  relevant,  or  an 
answer  to  the  charge,' or  could  be  allowed  even  in  mitiga- 
tion. It  is  no  part  of  the  charge,  that  the  accusations 
in  the  letter  were  false.  The  charge  is,  that  the  pannel 
made  a  threat,  in  order  to  extort  money ;  and  that  being 
80,  I  do  not  see  how,  in  logic  or  in  law,  the  Veritas  is 
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lelevant  as  aa  answer  to  the  indictment,  or  in  allevia-   ^<»*  ^^ 

Alex.  F. 
tion.  Crawford. 

The  observation  of  the  Lord  Advocate,  that  the  ob-  ^j?^^'?^ 

Feb.  lu 

jeet  of  the  threat  would  be  completely  secured  if  the  i850. 
pannel  were  allowed  to  enter  into  any  investigation  of  Thrwten- 
the  troth  of  his  charges,  either  in  justification  or  extenua-  ^^ 
tion  of  his  offence,  seems  to  me  most  important.  That 
woald  make  the  criminal  law  not  a  protection  to  the 
threatened  party,  but  the  means  of  injury,  and  would 
thereby  secure  to  the  party  the  most  unlimited  and  pub- 
lic means  of  propagating  his  charge,  without  any  answer. 
For  observe,  if  it  is  not  necessary  to  allege  the  &Isehood, 
the  public  prosecutor's  case  would  be  proved  by  establish- 
ing the  threat,  with  the  intent  with  which  it  was  made. 
He  has  no  replication  to  the  proof  in  defence.  If  the 
pannel  were  to  be  allowed  a  proof  of  the  kind  proposed, 
it  would  be  in  vain  to  talk  of  protection  to  the  accused 
party.  He  would  have  no  means  of  controlling  the 
course  of  the  trial ;  and  if  he  had,  it  would  not  be  allowed 
to  him  to  bring  affirmative  evidence  to  answer  the  pan- 
nePs  defence. 

I  also  attach  much  importance  to  the  necessary  incon- 
venience which  must  arise  if  such  a  proof  were  to  be 
held  competent.  I  do  not  say  that  inconvenience  is  ab- 
solutely conclusive  as  to  the  course  to  be  pursued,  as  in 
a  civil  case;  but  it  is  extremely  important,  either  in  civil 
or  criminal  cases,  not  to  allow  collateral  issues ;  and  un- 
less we  had  some  precedent  to  guide  us,  or  some  impor- 
tant principle  of  justice  to  be  served  in  the  present  case, 
I  am  not  disposed  to  allow  an  issue  so  plainly  collateral  to 
be  raised  on  so  important  a  matter,  thinking,  as  I  do,  that 
every  principle  of  justice  is  opposed  to  the  course  proposed. 

In  so  iar  as  a  proof  of  the  Veritas  is  proposed  to  be  led, 
by  way  of  extenuation,  I  think  it  equally  irrelevant,  even 
assuming  the  charge  contained  in  the  threat  to  be  true. 
The  threat  held  out  is  the  issue  the  jury  have  to  try,  and  all 
that  the  Court  would  look  on  in  determining  the  punish- 
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No.  5|.    ment.    I  wish  to  reserve  my  opinion  on  one  point  which 

Crawford,  might  ariso  as  to  one  part  of  this  indictment.     I  am  not 

High  Court,  prepared  to  say  that  a  threat  of  making  public  that  a  party 

^850. '   is  living  in  an  immoral  and  incorrect  way,  is  sufficient  to 

Threaten-  render  the  party  making  such  threat  amenable  in  a  crimi* 

ing    tters.  ^^|  f^Qn^t^  though  that  be  done  to  extort  money.     On  this 

question  T  give  no  opinion,  as  it  may  be  contended,  with 

some  plausibility,  that  public  policy  ought  not  to  mter- 

fere  to  prevent  such  exposure,  if  parties  choose,  by  their 

immoral  life,  to  expose  themselves  to  such  threats ;  and 

I  reserve  myself  until  that  point  shall  arise*     It  may 

arise  in  the  trial,  and  the  &cts  may  affect  the  relevancy 

of  the  allegation,  either  as  a  defence  or  a  mitigation.    If 

a  married  man,  for  instance,  is  living  in  adultery  with  a 

woman,  whom  he  visits  in  a  house,  though  it  may  not  be 

known  to  his  family,  I  am  not  at  present  prepared  to  say, 

that,  if  a  person  gets  that  hold  over  him,  and  threatens 

to  expose  him,  if  he  does  not  buy  his  silence,  either 

such  a  threat  ought  to  be  subject  of  criminal  trial,  or 

the  truth  might  not  be  proved.     I  reserve  my  opinion 

on  both  points. 

Lord  Mackenzie. — ^I  concur  in  the  conclusion  at 
which  your  Lordship  has  arrived,  and  in  the  reasons  on 
which  you  have  founded  your  judgment.  I  think  the 
first  objection,  that  the  libel  does  not  negative  that*  there 
was  a  debt  due,  is  not  well  founded,  and  that  it  is  equally 
a  crime,  whether  the  sum  demanded  was  a  debt  or  other- 
wise. 

No  man  is  entitled  to  take  the  law  into  his  own  hand. 
If  it  was  a  relevant  defence  to  prove  that  there  was  a 
good  demand  against  the  debtor,  it  would  then  be  equally 
available,  whatever  was  the  nature  of  the  threat  used ; 
consequently  it  would  be  no  crime  if  the  threat  was  one 
that  the  debt  would  be  enforced  by  personal  violence,  or 
by  holding  a  pistol  to  the  head.  It  is  said  that  that 
would  be  robbery ;  but  what  is  robbery?  There  can  be 
no  doubt  that  that  crime  would  be  perfected  if  the  money 
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were  obtained  by  means  of  threats  of  personal  violence.   ^'^•^  p 
If  such  defence  were  admitted,  it  would  OTertum  every  Crawford. 
principle  of  law.  ^^rt^^T" 

As  to  the  second  objection,  if  it  was  good,  it  would  i850. 
apply  equally  whether  the  application  for  payment  of  a  Thj^ten- 
debt  was  good  or  not,  and  this  I  cannot  hold.  If  a  party 
has  committed  an  offence,  his  creditor's  right  is  either  to 
inform  the  public  prosecutor,  or  to  make  an  application 
for  payment  of  his  demand,  without  any  threat  of  in« 
forming  other  parties.  To  attempt  to  obtain  payment 
of  a  civil  debt  by  means  of  suppressing  evidence  of  a 
criminal  offence  seems  to  me  unwarrantable  in  law. 

It  only  remains  to  be  considered,  whether  proof  of  the 
Veritas  is  admissible  either  in  exculpation  or  alleviation. 
I  do  not  think  that  it  is ;  and  for  the  reasons  stated  by 
your  Lordship,  on  which  I  do  not  think  it  necessary  fur- 
ther to  enlarge. 

Lord  Moncbeiff. — ^I  am  of  opinion  that  this  indict- 
ment is  relevant.  I  do  not  consider  that  it  is  necessary 
for  the  prosecutor  to  allege  either,  on  the  one  hand,  that 
the  debt  demanded  was  not  due,  or,  on  the  other,  that 
the  accusations  by  means  of  which  it  was  attempted  to 
be  enforced  were  untrue.  It  seems  to  me  that  the  of- 
fence is  complete  so  soon  as  the  party  attempts  to  en- 
force either  legal  or  illegal  demands  by  illegal  means. 

As  to  the  second  objection,  I  think  that  it  would  be 
far  worse  to  hold  that  a  criminal  charge  could  not  be 
sustained,  unless  the  indictment  negatived  the  truth  of 
the  accusations  contained  in  the  threats.  As  mentioned 
by  your  Lordship,  it  would  be  giving  the  accusing  party 
the  full  opportunity  of  stating  publicly  in  Court  what  he 
had  promised  otherwise  to  conceal,  in  case  his  demand 
were  acceded  to,  that  he  be  allowed  to  lead  evidence 
of  the  Veritas.  It  would  be  very  dangerous  if  such  were 
the  law.  In  the  main,  I  concur  in  what  your  Lordship 
has  so  well  explained. 

Lord  Gockburn. — I  entirely  agree,  in  so  far  as  it  is 
Becessary,  to  repel  the  objections  taken  to  the  relevancy 
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Aieif  F.  ^^  *^®  indictment.  As  to  the  other  point,  as  to  wkeiber 
^^^Q"^'  it  is  competent  to  the  pannel  to  lead  evidence  either  in 
^^jj^^^  justification  or  allevatiou,  I  feel  some  difficulty ;  but  m 
1850.  consequence  of  the  opinions  I  have  now  heard,  I  do  not 
Threaten-  wish  to  do  morc  than  reserre  mj  opinion,  until  the 
*°*       "'  question  shall  distinctly  arise. 

Lord  Ivort. — I  agree  with  Lord  Coekbum^  as  well 
in  repelling  the  objection  to  the  relevancy  of  this  indict- 
ment, as  also  in  reserving  my  opinion  on  the  competencj 
of  any  special  questions,  by  way  of  defence,,  until  the 
same  shall  distinctly  arise. 
The  objection  to  the  relevancy  was  thereupon  repelled. 
Thereafter  the  pannel  pleaded  guilty  to  the  sending 
of  the  first  letter,  as  libelled. 

In  respect  of  which  judicial  confession,  the  Court  ad- 
judged the  pannel  to  be  imprisoned  for  the  space  of  four 
months. 


Feb.  21. 
1850. 


Present, 
Lord  Justtcb-Clbrk, 
LoKD»  MoxREiFF,  CocKBURN,  WooD,  and  Ivort.  . 
Daniel  Burns,  Suspender — Dea9 — Millar, 

AGAINST 

Richard  John  Moxet,  Respondent— JT^rar^f. 

Suspension — Vagrancy. — Circnmstances  in  which  the  Court  sus- 
pended a  conriction  in  the  Police  Court,  on  the  ground  that  the  •ri^ 
ginal  complaint  chai^d  no  cognizable  offence. 

No.  64. 

Bnnis  V. 

^Q*^y*       This  was  a  Suspension  of  a  conviction  on  a  chaige  rf 

"^^ti^  "^rfi^cy,  proceeding  on  a  complaint  which  narrated  that 

^g^-     the  suspender  and  others  *  did  all  and  each,  or  one  or 

SoBpeuxon.    more  of  them,  in  contravention  of  the  Edinburgh  Police 
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*  Act  1848/ conduct  themselves  as  vagrants,  by  being    No.  54. 
'  foand  on  the  14th  day  of  February  1850  years,  or  about    Momj.' 

*  that  time^  in  the  house  situated  in  St  James'  Square,  High  Court 
'  in  or  near  Edinburgh,  occupied  by  Jane  Marshall  or     im.  * 

'  Rossel,  and  by  Jane  Brash  or  Shiells,  or  by  one  or  other  sw^^^ 

*  of  them,  or  by  some  other  person  or  persons  to  the 

*  eom|4aiaer  unknown,  idle,  and  having  no  fixed  places 
^  of  residence^  had  no  lawful  means  of  gaining  their  live- 

*  lihooi' 

On  the  same  date  the  Judge  found  the  complaint 
|HP0ved  against  the  accused,  and  sentenced  him  to  forty 
days  imprisonment. 

Pleaded  for  the  suspender — That  he  was  a  pawnbroker 
in  Glasgow,  and  had  only  arrived  in  Edinburgh  on  the 
day  in  which  he  was  apprehended,  Imving  come  on  occa- 
sion of  business. 


1  Bjrihe  Ediuburgh  Polioe  Act,  lltb  &  12th  Vict,  c  113,  sect.  107, 
it  is  enacted,  ^  That  do  order,  judgment,  record  of  conviction,  or  other 

*  prooeeding  whatsoever,  concerning  any  prosecution  instituted  in  the 

*  said  Police  Court,  by  virtue  of  this  Act,  shall  be  quashed  or  vacated 

*  for  amy  misnomer  or  iDibrmality ;  and  all  judgments  and  sentences 
*'  proQoonced  by  the  Judge  shall  be  final  and  qonclusive,  and  not  sub- 

*  ject  to  suspension,  or  advocation,  or  appeal,  or  any  other  form  of  re- 
«  view,  or  stay  of  execution,  unless  on  the  ground  of  corruption,  malice, 

*  or  oppression  on  the'  part  of  the  Judge,  or  of  such  deviations  in  point 

*  of  form  from  the  statutory  enactments  as  the  Ooort  of  review  shall 

*  think  took  place  wilfully,  or  of  incompetency,  including  defect  of 

*  jurisdiction  of  the  Judge,  and  which  suspension,  or  advocation,  or 

*  appeal,  or  review,  or  stay  of  execution,  must  be  presented  to  the 

*  High  Court  of  Justiciary  witliin  fourteen  days  after  the  date  of  the 
^  seatenoe  complained  of/    Sect.  157,  *  That  it  shall  be  lawful  for  the 

*  said  Saperiutendent  of  Police  and  other  officers  to  apprehend  and 

*  bring  before  the  Judge  all  such  beggars,  vagrants,  and  idle  poor  per- 

*  sons,  men,  women,  or  children  strolling  or  wandering,  or  seeking  re- 

*  lief,  or  found  lying  in  any  outhouse,  stair,  close,  or  area,  or  other 

*  pbuse  within  the  said  limits,  and  it  shall  be  lawful  for  the  Judge  to 
'  direct  and  cause  all  such  persons  as  he  may  not  at  the  time  convict 
'  of  begging  and  vagrancy,  as  herein-before  provided,  to  be  handed 

*  over  to  the  inspector  of  the  poor  or  other  official  of  the  parish  within 

*  wbich  such  persons  shall  have  been  found,  in  order  that  tbeir  claim, 
^  as  paupers,  may  be  investigated  and  disposed  of  according  to  law/ 
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1^0.54.        The  107th  section  of  the  Police  Act  shewed  in  what 

Bonis  V. 

Moxey.    coses  revIew  was  excluded,  and  where  it  was  competent 


H^hCoixrt.  One  of  these  cases  was  want  of  jurisdiction.  The  Police 
Im. '  Act  had  not  created  a  statutory  crime  of  vagrancy,  out 
Sni^Bsioo.  of  species  facti  which  the  common  law  declared  inBo- 
cent.  This  petition  would  not  do  if  it  had  not  come  np 
to  the  conmion  law  offence  designed  in  the  statute.  AU 
that  was  alleged  in  the  complaint  was,  that  he  conducted 
himself  as  a  vagrant,  by  being  found  in  the  house  men- 
tioned. Nothing  was  said  as  to  the  character  of  the 
house.  Section  157  of  the  act  threw  light  on  what  was 
meant  by  the  term  vagrant,  and  none  of  the  circum- 
stances mentioned  in  that  section  were  averred  against 
the  suspender  in  the  complaint. 

Pleaded  for  the  respondent — ^The  objection  was  merely 
want  of  specification  in  the  libel.  As  to  the  jurisdiction 
there  was  no  doubt,  nor  was  there  any  doubt  as  to  the 
competency  of  the  complaint.  The  fact  that  the  suspen- 
der was  found  in  a  house  so  well  known  as  Jane  Brash's, 
was  quite  sufficient  to  justify  the  police  in  apprehending 
and  the  Judge  in  convicting  him. 

Lord  Ivory. — Jane  Brash's  house  is  not  a  nomen  juris 
for  vagrancy. 

Neaves. — Perhaps  the  libel  might  have  been  more 
specific,  but  the  house  was  so  well  known,  that  his  being 
found  in  it  was  quite  sufficient  to  constitute  the  crime  of 
vagrancy. 

Lord  Ivory. — ^The  vagrancy  here  averred  is  being 
found  in  a  house  idle. 

The  Lord  Justice-Clerk. — It  looks  as  if  Jane  Brash's 
house  was  taken  to  include  every  thing  in  the  157th  sec- 
tioU'  of  the  act. 

Neaves. — It  was  denied  that  he  was  a  broker,  or  that 
he  was  there  for  any  lawfiil  purpose,  and  so  the  Judge 
had  found. 

Lord  Moncreiff. — I  think  there  is  a  mistake  in  this 
complaint.  It  libels  nothing  here  but  being  found  in 
a  house.     Now,  a  gentlemen  may  be  found  in  a  house 
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very  idle  indeed,  but  he  is  not  therefore  a  vaffrant.    If    No.  64. 

^  Bums  t, 

the  &ct  be  as  stated,  that  this  house  was  of  such  a  noto-    Moxey. 
nous  description,  why  was  it  not  averred?  Hij^hCoupt, 

Lord  Cookburn. — I  demur  to  the  competency  of  this  mo. ' 
appeal.  It  was  competent  for  the  Police  Court  to  examine  Suspension, 
into  a  case  of  vagrancy.  The  answer  made  is,  that  this 
indictment  is  not  relevant.  But  are  we  to  review  the 
objections  to  the  relevancy  of  this  charge  in  the  Police 
Court  ?  I  do  not  think  the  defect  in  the  libel  is  any  good 
reason  for  appealing  the  case  to  us.  Besides,  I  do  not 
think  the  objection  itself  is  well  founded.  It  was  com^ 
petent  under  this  libel  to  prove  the  state  of  this  house. 

Lord  Wood. — I  see  no  diflficulty  as  to  this  Court 
having  a  competency  of  review  in  this  case.  The  police 
have  only  jurisdiction  in  certain  cases.  Then,  if  this  be 
one  where  they  have  it  not,  it  must  be  competent  to  bring 
it  up  here.  If  the  charge,  taking  it  as  a  whole,  is  not  a 
police  offence,  then  there  is  no  jurisdiction  given  to  the 
Police  Court  by  the  act. 

As  to  the  second  point,  I  concur  with  Lord  Mon- 
crei£  I  say  nothing  as  to  what  would  be  the  effect 
if  the  libel  had  stood  merely  on  the  words,  conducting 
himself  as  a  vagrant ;  but  the  specification  here  given  is 
being  found  idle  in  a  house.  Why,  every  man  may 
be,  and  is  so,  every  day  in  his  life.  We  have  nothing 
here  as  to  the  character  of  the  house. 

Lord  Ivory. — I  concur  entirely  with  Lord  Wood. 

The  Lord  Justce-Clerk. — I  concur  in  the  view  that 
the  question  of  competency  here  does  involve  the  merits  ; 
for  if  there  is  no  statutory  charge  the  conviction  cannot 
stand,  and  I  abstain  from  giving  any  opinion  as  to  the  ge- 
neral charge  being  sufficient  or  not.  There  is  here  given 
a  specification  of  what  the  vagrancy  is ;  but  I  do  not  think 
there  is  any  sufficient  description  of  vagrancy,  for  his  being 
found  idle  merely  is  stated.  Therefore  it  would  be  enough, 
under  this  complaint,  that  when  the  police  officers  enter 
a  man's  house  he  is  found  idle.  Now,  that  would  be  very 
alarming,  and  cannot  be  tolerated,  and  it  would  have  been 
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No.  54.    yerjr  easy  to  have  altered  it ;  for  you  can  combine  the 
Moxey.    157th  sectioH^  and  make  out  the  character  of  the  house. 


Hij^h  Court.  This  suggosts  to  me  the  great  expediency  of  having  the 
I860.'   same  review  given  over  all  police  cases.  In  Glasgow  every 

Suaponaioii.  man  may  bring  any  thing  under  review.  Here  they  can- 
not. Now,  why  should  we  not  have  the  same  review 
over  those  cases  in  the  Edinburgh  Police  Courts  that  we 
have  in  those  occurring  in  the  Sheriff  and  Justice  of  Peace 
Courts?  and,  indeed,  there  are  fewer  appeals  from  those 
places,  such  as  Glasgow,  where  the  Court  has  the  un- 
limited right  of  review,  than  from  those  like  Edinburgh, 
where  there  is  an  attempt  to  exclude  it.  And  the  rea- 
son is  plain.  It  is  just  because  there  is  greater  care  taken 
in  the  former  case  than  in  the  latter. 

The  Court  passed  the  Note  with  expenses. 


Present, 

^^jjj  The  Lord  Justicb-Clbrk, 

Lords  Mackenzie  and  AVood. 

Her  Majesty's  Advocate — Sol.  Gen.  Moncreif-^Deas  A.D. — 
J.  M.  Bell  A.D. 


AGAINST 

William  Duncan — Anderean — Qifferd. 
Alexander  Cummino— i!/<>^an. 

Ikdictment — Relevancy — Forgery — Jurisdiction. — Held,  Ist, 
That  it  was  a  relevant  charge  against  two  pannols  to  aver  that  tbej 
*  both  and  each,  or  one  or  other/  acting  in  parsoance  of  an  onlaw- 
ful  concert,  and  for  a  fraudulent  purpose,  adhibited  the  ngnature  of 
one  of  them  to  the  document ;  2d,  That,  under  the  ciicumstaDcasy 
the  words  at  and  near  Edinburgh,  and  elsewhere,  was  not  too  vague 
a  specification  of  the  locu%  delicti ;  and,  dd,  That,  in  respect  of  tlM 
above  words  importing  the  commission  of  au  offence  in  Scotlani 
the  Jury  could  not  convict  one  of  the  pannels,  who  had  never  left 
England,  as  art  and  part  of  an  offence  committed  in  Scotland. 
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William  Duncan,  practising  as  a  surgeon  at  Amble,  No.  55. 
in  the  county  of  Northumberland,  and  Alexander  Dimcan  a, 
CuHMiNO,  practising  as  a  surgeon  and  druggist,  in  o^^g^ 
Broughton  Street,  Edinburgh,  were  charged  with  For-  High  court 
gery ;  As  also.  Using  and  Uttering,  ss  genuine,  a  False  ^*^o"* 
and  Forged  Writing,  knowing  the  same  to  be  false  and  "FOTgeiyT 


!       foiged ;  As  also,  with  Falsehood,  Fraud,  and  Wilfixl  Im-      *^ 
position  ;  As  also.  Conspiring  to  Commit  the  above 
crimes,  or  one  or  more  of  of  them : 

In  so  far  as,  it  being  required  by  the  RegulationB  of  the  Royal 
College  of  Surgeozis  of  Edinburgh,  in  force  in  or  about  the  year  1 S44, 
that  every  candidate  for  a  diploma  from  that  college  should,  before  ob- 
tamiug  such  diploma,  have  followed  a  certain  prescribed  course  of 
study,  and  should  have  laid  before  or  furnished  to  the  President  of  the 
said  College  a  tabular  statement  or  schedule  subscribed  by  the  said 
candidate,  exhibiting  the  full  extent  of  his  professional  education,  and 
a  separate  list  of  all  classes,  hospitals,  and  dispensaries  which  he  had 
attended  during  each  session  of  his  studies  respectiyely,  and  should 
thereupon  obtain  from  the  said  president  a  letter  or  authority  directing 
or  authorising  the  examlnators  of  the  sud  college  to  take  him  the  said 
candidate  upon  trial,  and  should  thereafter  appear  before  the  examina- 
tors  of  the  said  college  and  undergo  an  examination,  and  should  only 
be  entitled^to  receive  a  diploma  from  the  said  college  on  being  found 
by  the  said  examinators  to  be  duly  qualified  to  practise  surgery  and 
pharmacy ;  and  yon  the  said  William  Duncan  and  Alexander  Gum- 
ming havingjformed  and  concocted  a  false  and  fraudulent  scheme, 
machination,  and  design,  to  procure  a  diploma  from  the  said  Royal 
College  of  Surgeons  in  name  of  you  the  said  William  Duncan,  so  as  to 
enable  you  the  said  William  Duncan  to  hold  yourself  out  to  the  public 
as  having  been  found  duly  qualified  by  the  said  Royal  CoUege  to 
practise  surgery  and  phannacy,  without  you  the  said  William  Duncan 
actually  appearing  before  the  said  examinators,  or  undergoing  any  ex- 
amination, or  being  found  qualified  as  aforesaid,  you  the  said  William 
Duncan  and  Alexander  Gumming  did,  both  and  each,  or  one  or  other 
of  you,  some  time  or  times  in  or  about  the  months  of  October,  Novem- 
ber, and  December  1844,  or  in  or  about  one  or  more  of  these  months, 
the  particular  time  or  times  being  to  the  prosecutor  unknown,  at  or 
near  Amble  aforesaid,  and  at  or  near  Edinburgh,  or  at  or  near  one  or 
other  of  these  places,  or  at  some  time  or  times,  and  at  some  place  or 
places,  to  the  prosecutor  unknown,  wickedly  and  feloniously,  conspire, 
confederate,  and  agree,  that  you  the  said  Alexander  Gumming  should, 
falsely  and  fraudulently,  personate  and  assume  the  character  of  you 
the  said  William  Duncan,  and  should,  in  that  character,  apply  for  and 


Digitized 


by  Google 


336  CASES  BEFORE  THE  HIGH  COURT 

No.  55.  obtain  a  diploma  from  the  said  Rojral  College  of  Suigeons,  in  name  of 
Duncan  A.  V^^  *^®  ^^  William  Duncan,  importing  that  you  the  said  William 
Alexander  Duncan  had  been  found  duly  qualified  to  practice  surgery  and  phar- 
Cumming.  ^^^y^  ^q^i  should,  falsely  and  fraudulently,  represent  and  pretend  to 
High  Court,  the  office-bearers  and  examinators  and  others,  acting  for  or  on  behalf 
1850.  *  ^^  ^^®  ^^  College,  or  to  some  of  *theni,  that  the  name  of  yon  the  said 
~^  Alexander  Cumming  was  William  Duncan,  and  that  you  the  said 

iSLc.  '  Alexander  Cumming  should,  under  the  name  of  William  Duncan, 
undergo  the  aforesaid  examination,  prescribed  by  the  foresaid  regula- 
tions, and  that  upon  you  the  said  Alexander  Camming  obtaining  a 
diploma  as  aforesaid  from  the  said  Royal  College  of  Surgeons,  under 
the  name  of  William  Dunoan,  the  same  should  be  delivered  to  yon  the 
said  William  Dunoan,  and  that  you  the  said  William  Duncan  should 
thereafter  use  and  act  upon  the  same,  as  in  all  respects  a  diploma  pro- 
perly and  lawfully  obtained  by  you  the  said  William  Duncan :  And 
you  the  said  Alexander  Cumming  did  accordingly,  in  furtherance  and 
pursuance  of  the  object  and  purpose  of  the  said  conspiracy,  and  acting 
in  concert  with  the  said  William  Duncan,  and  in  order  to  carry  into 
effect  and  accomplish  the  object  and  purpose  of  the  said  conspiracy, 
some  time  betwixt  the  1st  day  of  October  and  the  5th  day  of  Decem- 
ber 1844,  the  particular  time  being  to  the  prosecutor  unknown,  pro- 
ceed from  Amble  aforesaid  to  Edinburgh,  and  did,  in  or  near  Surgeons' 
Hall,  in  or  near  Ediuburgh,  or  at  some  other  place  in  or  near  Edin- 
burgh to  the  prosecutor  unknown,  procure  or  obtain  from  the  conser- 
vator for  the  time  being  of  the  said  Royal  College,  or  from  some  other 
person  or  persons  acting  for  the  said  Royal  College,  to  the  prosecutor 
unknown,  a  printed  form  of  a  tabular  statement  or  schedule,  required 
to  be  presented  by  candidates  to  the  President  of  the  said  Royal  Col- 
lege as  aforesaid,  for  the  purpose  of  the  same  being  filled  up  and  pro- 
perly kttested,  with  a  view  to  the  same  being  presented  to  the  said 
president,  in  terms  of  the  foresaid  regulations  :  And  you  the  said  Wil- 
liam Duncan  and  Alexander  Cumming  did,  both  and  each,  or  one  or 
other  of  you,  acting  in  concert  as  aforesaid,  time  and  place  last  above 
libelled,  or  at  some  other  time  and  place  in  or  near  Edinburgh,  to  the 
prosecutor  unknown,  wickedly  and  feloniously,  falsely  and  frauda- 
lently,  forge  and  adhibit,  or  cause  or  procure  to  be  forged  and  ad- 
hibited to  a  certificate  prefixed  to  the  tabular  statement  or  schedule  so 
procured  as  aforesaid,  in  the  following  or  some  similar  terms :  *  I  here- 
*>  by  certify  that  the  subjoined  summary  contains  a  full  and  accurate 

*  account  of  the  education  which  I  have  received,  commencing  session 

*  1833,  as  I  have  more  particularly  specified  in  the  annexed  schedules, 

*  pages  2  and  3,'  the  words  or  subscription,  *  William  Duncan,'  intend- 
ing  the  same  to  pass  for,  and  to  be  received  as,  the  genuine  subscrip- 
tion of  you  the  said  William  Duncan,  or  of  some  wholly  fictitious  per- 
son :  Fartheb,  time  and  place  last  above  libelled,  or  at  some  other 
time  and  place  in  or  near  Edinburgh  to  the  prosecutor  unknown,  yoa 
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the  said  WilliiEun  Duncan  and  Alexander  Gumming  did,  both  and  each,  No.  55. 
or  one  or  other  of  you,  acting  in  concert  as  aforesaid,  wickedly  and  ^^^\ 
feloniously,  falsely  and  fraudulently,  use  and  utter,  as  genuine,  the  Alexandar 
said  false  and  forged  tabular  statement  or  schedule  and  certificate,  or  CprnmSiig. 
one  or  other  of  them,  haying  the  said  hlae  and  forged  subacription  High  Court, 
thereat,  you,  both  and  each,  or  one  or  other  of  you,  knowing  the  same      1^50.  ' 

to  be  false  and  forged,  by  then  and  there  deiiyering  the  same,  or  cans-  — 

ing  the  same  to  be  delivered,  as  a  genuine  document,  to  Dr  James  &e. 
Simson,  the  then  President  of  the  said  Royal  College  of  Surgeons,  or 
to  some  other  office-bearer  of  the  said  college  to  the  prosecutor  un- 
known ;  and  you  did,  both  and  each,  or  one  or  other  of  you,  acting  in 
concert  as  aforesaid,  then  and  there,  wickedly,  wilfully,  and  feloniously, 
falsely  and  fraudulently,  represent  and  pretend  to  the  said  president  or 
other  office-bearer  of  the  said  college,  that  you  the  said  Alexander 
Gumming  was  the  William  Duncan  therein  referred  to,  and  that  the 
said  signature  *  William  Duncan'  at  the  said  certificate,  was  the  ge- 
nuine subscription  of  you  the  said  William  Duncan ;  and  yon  the  said 
William  Duncan  and  Alexander  Gumming  did,  farther,  both  and  each, 
or  one  or  other  of  you,  acting  in  concert  as  aforesaid,  then  and  there 
deliver  to  the  said  president  or  other  office-bearer  of  the  said  college, 
the  tickets  and  certificates  granted  to  you  the  said  William  Duncan, 
and  referred  to  and  founded  on  in  the  said  tabular  statement  or 
schedule,  as  if  the  same  applied  to  you  the  said  Alexander  Gumming, 
and  on  the  footing  that  the  name  of  you  the  said  Alexander  Gumming 
was  William  Duncan,  and  this  you  did,  to  verify  or  confirm  the  state- 
ments or  entries  contained  in  the  said  tabular  statement  or  schedule ; 
by  all  which,  or  part  thereof,  the  said  president  and  other  office- 
bearers of  the  said  Royal  GoUege  of  Surgeons,  or  one  or  more  of  them, 
were  coaened,  cheated,  deceived,  and  imposed  upon,  by  you  the  said 
William  Duncan  and  Alexander  Gumming,  or  by  one  or  other  of  yon, 
acting  in  concert  as  aforesaid ;  and  the  said  president  having  directed 
or  authorised  an  examination  of  yon  the  said  Alexander  Gumming,  in 
the  belief  that  you  were  the  William  Duncan  referred  to  in  the  said 
tabular  statement  or  schedule,  and  in  the  said  certificate  to  be  taken 
by  the  examinators  of  the  said  Royal  Gollege,  you  the  said  Alexander 
Gumming,  acting  in  concert  as  aforesaid,  did  attend  for  examination 
within  or  near  Surgeons'  Hall  aforesaid,  on  or  about  the  4th  day  of 
December  1844,  before  and  in  presence  of  Doctor  John  M^Farlane, 
now  or  lately  residing  in  or  near  Gharlotte  Square,  in  or  near  Edin- 
burgh, Doctor  Richard  Huie,  now  or  lately  residing  in  or  near  Oeorge 
Square,  in  or  near  Edinburgh,  Doctor  Francis  Farquharson,  then  re- 
siding in  Edinburgh,  and  now  or  lately  residing  at  or  near  Finzean,  in 
Aberdeenshire,  Doctor  Robert  Omond,  now  or  lately  residing  in  or 
near  Charlotte  Square  aforesaid,  and  others,  or  one  or  more  of  them, 
examinators  appointed  by  the  said  Royal  Gollege  of  Surgeons ;  and 
you  the  said  Alexander  Gumming,  acting  in  concert  as  aforesaid,  di3, 
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No.  56.  then  and  there,  falsely,  frandalentlj,  and  wilfollj,  represent  yourself 
Duncan  &  ^  ^^®  ^^  examinators,  or  to  some  of  them,  to  be  the  said  William 
Alexander  Duncan,  or  falsely,  fraudulently,  and  wilfolly,  lead  or  induce  them  to 
^^'*°^"'^'  believe  you  were  William  Duncan,  and  the  person  mentioned  and  le- 
High^°^-  ferred  to  in  the  foresaid  certificate  and  tabular  statement  or  schedule 
1850.      Above  libelled :  And  the  said  examinators  did,  consequently,  time  and 

place  last  above  libelled,  examine  you  the  said  Alexander  Cummmg, 

&c.  '  io  terms  of  the  said  regulations,  in  the  belief  that  you  were  the  Wil* 
liam  Duncan,  referred  to  in  the  foresaid  certificate  and  tabular  state- 
ment or  schedule,  and  found  you  to  be  duly  qualified  to  practise  sor* 
gety  and  pharmacy ;  and  did  deliver  or  cause  or  authorijse  to  be  de- 
livered to  you  the  said  Alexander  Gumming,  a  diploma  in  the  usual 
form  subscribed  by  the  said  examinators  and  their  preses,  or  by  some 
of  them,  bearing  or  importing  that  you  the  said  William  Duncan,  or  at 
least  a  person  of  the  name  of  William  Duncan,  had  been  examined  and 
found  duly  qualified  to  practise  surgety  and  pharmacy ;  and  you  tiie 
said  Alexander  Gumming  did  immediately,  or  soon  thereafter, deliver  the 
said  diploma  to  you  the  said  William  Duncan  for  the  purpose  of  bebg 
acted  on  and  used  by  you  the  said  William  Duncan  as  a  diploma  in 
your  favour ;  and  you  the  said  William  Duncan  did  accept  and  receive 
from  the  said  Alexander  Gumming  the  said  diploma,  in  the  full  know- 
ledge of  the  manner  in  which  the  same  had  been  obtained  by  the  said 
Alexander  Gumming  as  aforesaid,  and  did,  in  or  near  Edinbuigh  and 
elsewhere,  act  upon,  exhibit,  and  use  the  same  as  a  diploma,  properly 
and  lawfully  obtained  by  and  in  favour  of  you  the  said  William  Don- 
can  ;  by  all  which,  or  part  thereof,  the  said  examinators  and  other 
office-bearers  of  the  said  Royal  Gollege  of  Surgeons,  or  one  or  more  of 
them,  were  cozened,  cheated,  deceived,  and  imposed  upon,  by  yon  the 
said  William  Duncan  and  Alexander  Gumming,  or  by  one  or  other  of 
you ;  and  all  this,  or  part  thereof,  you  the  said  William  Duncan  and 
Alexander  Gumming  did,  wickedly  and  feloniously,  in  furtherance  and 
pursuance  of  the  foresaid  conspiracy ;  and  the  object^  purpose,  and  de- 
sign, of  the  said  conspiracy  were  thereby  accomplished  and  carried  into 
eflfect,  or  partially  accomplished  and  carried  into  effect,  by  you  the 
said  Vrilliam  Duncan  and  Alexander  Gumming. 

GiFFORD  objected  to  the  relevancy  of  the  indictment,  in 
so  &r  as  it  charged  forgery.  The  conspiracy  set  forth  was, 
that  the  prisoner  Duncan  should,  by  means  of  false  repre- 
sentations, obtain  a  diploma,  and  the  mode  in  which  the 
conspiracy  was  carried  out,  was  alleged  to  be  that  one  or 
other  of  the  pannels  acting  in  concert,  adhibited  the  word 
or  subscription  *  William  Duncan'  to  the  document  li- 
belled ;  it  was  thus  left  uncertain  whether  the  subscription 
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of  Duncan  was  his  genuine  signature ;  and  farther,  even   ^9^^ 
holding  that  the  document  had  been  signed  by  Cum-  Duncui  & 
ming  in  Duncan's  name,  yet,  as  the  indictment  alleged  camiSng. 
them  to  be  acting  in  concert,  it  must  be  presumed  that  HighCoart. 
he  had  Duncan's  authority  for  so  doing.     All  that  was  ^'^^o.^^' 
alleged  therefore,  amounted  to  &lsehood,  fraud,  and  Forgery, 
wilful  impositton  libelled,  and   not    to    forgery.     The      **• 
indictment,    moreover,  was   too   vague  both  in  time 
and  place,  all  that  was  alleged  was  that  the  prisoner 
Gumming    *  did,   in  or    near    Edinburgh,    and  else- 
^  where,  act  upon,  exhibit,  and  use  the  same  as  a  di- 
'  ploma,'  &c.      This  left  it  uncertain  whether  or  not 
the    prosecutor   intended    to   found   on  the    prisoner 
Duncan  having  used  the  diploma  in  England.  If  so,  there 
ought  to  be  a  more  specific  statement,  and  if  not,  he 
objected  to  the  jurisdiction  of  the  Ck)urt,  inasmuch  as 
he  had  never  been  in  Scotland. 

Dea8 — ^The  argument  was,  that  no  one  could  forge  his 
own  signature ;  that  doctrine  had  been  overruled  in  diffe- 
rent cases  where  the  object  for  which  the  signature  was  at- 
tached, was  to  deceive  the  person  to  whom  the  document 
was  uttered,  as  to  whom  it  was  intended  to  denote.  Here 
the  object  was  alleged  to  be  fraudulent,  and  that  the 
fraud  was  carried  into  effect,  and  that  deception  was  ac- 
tually practised  thereby,  and  the  Crown  undertook  to 
prove  this,  and  that  all  that  took  place  was  done  in  con- 
cert, which  made  it  equally  forgery  whether  Duncan 
signed  the  document  or  Gumming. 

Anderson. — ^The  question  was  not  whether  the  crime 
of  forgery  had  been  committed,  but  whether  that  crime 
was  sufficiently  charged  in  the  indictment ;  it  might  be 
read  as  charging  Duncan  individually  with  using  his 
own  subscription. 

Lord  Wood. — If  Gumming  forged  the  document,  then 
his  crime  is  complete ;  and  surely  Duncan  might  be  art 
and  part  in  so  doing. 

Anderson. — If  the  indictment  had  been  so  laid,  the 
objection  would  not  have  arisen;  but  it  is  presently 
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No.  55.    chamng  both  and  each  with  adding  and  adhibiting^  the 

William  o      o  o  o 

Duncan  A  subscription,  and  it  was  quite  consistent  therewith  that 
^J^ng[  the  signature  was  genuine. 

High  Court.     The  words  *  elsewhere'  were  also  too  vague,  looking 
^^^0.^^*  to  the  designation  of  the  prisoner  Duncan  as  set  forth 
Forgery,  in  the  indictment,  and  the  nature  of  the  charge. 
*^         The  Lord  Justice-Clerk, — ^They  do  not  charge  prac- 
tising in  England  as  a  crime,  here  it  can  only  be  used  as 
evidence  to  the  conspiracy  for  obtaining  a  diploma;  the 
finding  of  stolen  goods  in  the  hands  of  a  man  in  Cal- 
cutta, may  be  good  evidence  against  him  in  respect  of  a 
theft  said  to  be  committed  in  Edinburgh. 

Lord  Mackenzie. — I  cannot  hold  this  documeat  not 
to  be  forgery ;  it  is  said  that  if  Duncan  did  not  sign  him- 
self^ that  yet  as  the  prisoners  are  alleged  to  have  acted  in 
concert,  it  must  be  presumed  that  Cumming  had  his 
authority  to  sign  his  name,  but  that  will  not  in  all  cases 
be  enough  to  protect  the  parties  from  the  crime  of  for- 
gery. Take  the  case  of  one  man  authorising  the  other 
to  sign  his  name  to  drafts  for  money,  under  an  agree- 
ment that  as  soon  as  he  shall  have  got  the  same  he  shall 
abscond,  and  that  thereafter  the  party  whose  name  has 
been  used  should  plead  forgery  as  a  protection  against 
honouring  the  drafts,  would  not  this  be  forgery  by  both 
parties  ?  I  cannot  doubt  that  it  would.  So  in  this  case 
the  charge  of  fabrication  and  conspiracy  runs  through- 
out the  whole,  and  whatever  difficulty  there  might  be  in 
reducing  to  rule  the  definitions  which  have  been  usually 
given  for  forgery,  that  only  shews  that  the  ingenuity  of  bad 
men  is  greater  than  that  of  lawyers.  I  would,  however, 
have  had  more  difficulty  if  it  had  been  expressly  alleged 
that  the  signature  was  that  of  Duncan. 

Lord  Wood. — If  it  had  been  necessary  to  give  an 
opinion,  as  to  whether  there  could  be  forgery  in  Duncan 
himself  signing  the  document,  I  should  have  had  some 
hesitation,  but  the  point  has  not  arrived. 

The  Lord  Justice-Clerk. — No  doubt  we  have  only 
to  consider  Mr  Anderson's  objection,  and  I  have  no 
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doubt  that  on  the  indictment  as  framed  he  will  be  dis-   ^?».^^- 
charged  of  that  charge.     That  Gumming  was  to  go  to  Duncan  & 
Edinburgh  and  present  the  document  as  the  genuine  sub-  cui^ing! 
scription  of  himself,  and  thereby  obtain  a  diploma  in  the  High  Court. 
name  of  William  Duncan,  is  clearly  charged,  but  whether  ^^Tsso!^' 
it  would  make  any  difference  that  Duncan  himself  signed  Forgery, 
the  document  so  intended  to  be  used,  and  actually  used  for      ^^ 
such  a  purpose,  I  doubt,  but  I  reserve  my  opinion  thereon. 

It  appeared  in  evidence  that  the  prisoner  Gumming 
on  the  4th  of  December  1844,  passed  in  the  name  of 
Duncan  an  examination  required  by  the  GoUege  of  Sur- 
geons, and  thereafter  received  a  diploma  also  in  his 
name,  under  which  the  prisoner  Duncai^  practised  in 
England.  There  was  no  evidence  that  Duncan  had  ever 
been  in  Scotland,  either  at  the  time  of  getting  the  di- 
ploma, or  afterwards,  until  brought  for  trial. 

Anderson  thereupon  objected,  that  as  the  prosecutor 
had  not  proved  that  Duncan  had  done  anything  in  Scot- 
land, there  was  no  case  for  the  Jury.  The  case  laid 
was  that  of  conspiracy, — ^had  anything  been  proved  with 
reference  to  that  in  Scotland  ?  The  conspiracy,  if  made, 
was  in  England.  The  forgery  again,  if  perpetrated  was 
here.  Duncan  was  not  here  on  any  one  occasion.  Sup- 
pose two  or  three  men  conspired  in  England  to  commit 
a  theft  in  Scotland.  One  remained  in  England;  two 
came  to  Scotland,  and  were  caught  in  the  act.  Gould 
it  be  said  that  this  Gourt  had  jurisdiction  to  try  the 
third,  though  he  was  never  was  out  of  London  ?  If  it 
could  be  shewn  that  this  was  a  crime  in  c(yntinuum^  part 
perpetrated  in  England,  part  in  Scotland,  the  case 
might  be  different,  but  they  had  not  shown  anything  of 
the  sort. 

SoLiciroB^GENERAL. — It  was  not  an  objection  to  the 
trial,  in  so  far  that  the  facts  proved  against  Duncan  were 
committed  in  England  wholly,  they  having  been  com- 
mitted by  him  with  reference  to  a  crime  perpetrated  in  ^ 
Scotland,  in  which  we  say  he  was  art  and  part.  The 
objection  went  to  this,  that  the  Gourt  could  not  try  the 
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wmbm  question  whether  he  was  art  and  part ;  it  might  be  that 
2^^*  it  was  not  established  in  fact  that  he  was  guilty,  but 
cnmming.  had  not  the  Court  jurisdiction  to  declare  him  innocent 
HighCourt.  The  wholc  of  that  would  come  to  this,  that  whenerer  a 

1850.  '  crime  was  committed  in  Scotland  in  concert  with  a  j 
Foi^ry,  party  residing  in  England,  that  you  could  not  try  the 
party  here  because  of  his  residence  there ;  and  you  could 
not  try  him  there,  because  the  crime  was  committed 
here.  Suppose  that  rebellion  had  started  in  England, 
of  which  the  first  outbreak  was  to  be  in  Scotland,  could 
I  not  try  all  the  parties  concerned  in  the  plot  even  al- 
though some  of  them  had  not  left  England  ?  | 

The  Lord  Justice-Clerk. — The  case  that  you  put  is 
peculiar,  because  that  amounts  to  high  treason ;  but  ui 
a  case  of  sedition  like  that  of  Horn  Tooke,  could  you  try 
it  here  ? 

The  SoLicrroR-GENERAL. — ^The  Court   would   have 
jurisdiction  to  try  it.     Take  the  case  of  the  Cotton-      i 
spinners ; — ^receipts  were  found  on  them  from  parties  in      | 
England  for  money,  which  had  been  given  to  induce  the 
commission  of  the  oifence.     There  was  no  authority  to 
shew  that  they  could  not  have  been  tried  here,  (Hume^ 
vol.  ii.  p.  53).     It  did  not  signify  how  the  crime  or  main       j 
act  was  committed,  the  whole  question  was,  whether  the 
Court  was  competent  to  try  the  crime  ?  If  it  was  a  com- 
petent jurisdiction  to  try  the  crime,  it  necessarily  fol- 
lowed that  the  Court  had  jurisdiction  to  try  the  crime 
of  art  and  part.    Suppose  the  Jury  found  it  a  fact,  that 
Duncan  was  art  and  part  in  an  offence  committed  here^ 
had  not  the  Court  jurisdiction  to  punish  ? 

The  Lord  Justice-Clerk. — You  put  the  trial  on  this 
indictment,  that  the  diploma  was  exhibited  here,  or  else- 
where. 

The  SoucrroE-GENBRAL. — The  Ctotvti  was  entitled 
to  prove  that,  in  order  to  shew  imposition  on  the 
College  here, — could  he  have  been  tried  in  England 
for  firaud  on  the  College  here  ?  surely  not ;  for  if  it 
was  a  crime  at  all,  it  was  committed  here.    The  result 
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of  holding  that  a  party  in  England  who  was  art  and  part  No.  6^ 
iu  such  an  imposition  would  be,  that  if  he  could  not  be  Jj^^* 
tried  here,  he  could  not  be  tried  anywhere.  Camming. 

Anderson. — ^The  case  was  not  one  depending  merely  HighCourt. 
on  proof  of  art  and  part,  but  depended  on  a  separate     1850. 
charge  of  conspiracy,  which  was  libelled  as  a  separate  Forgery, 
act.     Suppose  the  words,  *  at  or  near  Edinburgh,  or      **' 
*  other  place  or  places  to  the  prosecutor  unknown,'  were 
struck  out  of  the  indictment,  and  it  had  stood,  '  at  or 
'  near  Amble  aforesaid,  conspired,  confederated,'  &c., 
could  there  be  a  doubt  that  that  was  an  English  crime, — 
that  was  the  present  case  as  it  came  out  in  proof,  for.  all 
that  took  place  subsequently,  which  was  charged  against 
Duncan,  referred  back  to  the  conspiracy,  and  was  not 
libelled  independently  as  art  and  part  of  the  actual  im- 
position ;  consequently,  the  crime  alleged  was  one  cog- 
nizable in  the  English  courts,  and  if  so,  there  was  no 
jurisdiction  here. 

The  Lord  Justzcb-Clerk. — ^This  discussion  has  raised 
a  question  as  large  and  important  in  principle  as  can  be 
conceived,  and  it  would  be  premature  were  we  obliged 
now  to  decide  so  general  a  point.     But  we  do  not  think 
this  indictment  framed  so  as  to  cover  the  case  against 
Duncan,  and  the  occurrence  of  the  case  which  has  occa- 
sioned the  discussion,  is  matter  of  surprise,  because  it  is 
stated  *  you  Duncan  did,  in  or  near  Edinburgh,  act  on.' 
The  whole  of  this  indictment  proceeds  first,  with  an  al- 
legation of  conspiracy.     I  do  not  mean  that  this  is  the 
indictment,  or  the  whole  of  it.     But  there  is  an  aver- 
ment of  conspiracy  at  or  near  Amble.     It  would  have 
been  easy  to  have  framed  an  indictment,  setting  forth 
that  Duncan  furnished  Gumming  with   the   necessary 
documents,  and  Gumming,  in  possession  of  these  for  his 
behoof,  and  in  concert,  did  so  and  so,  and  having  received 
^e  diploma,   committed  the   fraud   you   arranged  he 
should  perpetrate.      We  abstain  from  saying  whether 
that  would  have  been  relevant.     But  the  indictment, 
after  stating  that  your  acting  in  concert  did  proceed 
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No.  55.    from  Amble  to  Edinburgh,  goes  on  to  say, — ^you  two,  (tm 
Dancan  &  and  place  last  above  libelled,  did  forge  and  adhibit,  and 
Cumming.  then  jou  did  use  and  utter  as  genuine.   So  that  the  forgery  I 
High  Court,  and  uttering  is  stated  as  in  Scotland,  and  yon  did  proceed 
^*850.^^'  to  represent  to  the  Presideixt  of  the  College  that  Cumminjj 
Forgery,  was  Duncau ;  then  you  or  one  or  other  did  present  ceT-| 
^^'      tificates,  so  that  what  is  done  is  said  to  be  done  by  both  j 
or  one  or  other  in  Scotland,  and  not  by  me  as  the  agents 
of  the  other.     And  then,  at  the  close,  it  is  declare4| 
^  which  was  delivered  to  yon  the  said  William  Duncan, 
'  and  you  did  u^e,'  &c.,  from  all  which  it  would  hate 
been  impossible  to  suppose  that  William  Duncan  re-' 
mained  in  England,  and  never  came  to  Scotland.    The 
prosecutor  ought  always  to  frame  his  indtctment  con- 
sistently with  the  case  he  means  to  prove;  and  if  a  dif- 
ferent case  was  to  be  tried,  the  indictment  should  haie 
raised  it. 

Lord  Mackenzie. — I  concur  on  the  special  gronnd 
on  which  this  judgment  is  viewed  by  your  Lordsbip. 
When  the  objection  was  first  stated  by  Mr  Anderson,  I 
thought  it  unimportant,  or  doubtful.  I  took  tbe  viewtbat 
the  crime  was  committed  in  Scotland,  on  employment 
by  a  person  in  England.  Suppose  a  man  in  England 
hires  an  assassin  in  Scotland  to  shoot  another,  but  never 
comes  here  himself,  and  the  man  shoots  the  person, 
would  that  not  afford  jurisdiction?  The  view  jonr 
Lordship  takes,  makes  it  clear.  The  indictment  states 
that  both  parties  were  in  Scotland ;  the  prosecutor  is 
bound  to  prove  this, — ^he  has  not  done  it.  I  agree  in 
this  view,  and  reserve  the  general  question. 
Lord  Wood  concurred. 

The  Jury  found  the  pannel  Cumming  guilty  as  libelled, 
and  Duncan  not  guilty. 

In  respect  of  which  verdict  of  assize,  the  said  Alex- 
ander Cumming  was  sentenced  to  imprisonment  for  the 
space  of  twelve  months,  and  the  said  William  Duncan 
was  assoilzied  simpliciter. 
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NORTH   CIRCUIT. 

INVERNESS. 

Spring  1850.  April  19. 

^     ^  1850. 

Judge — The  Lord  Justiob-Clerk. 

William  Welsh,  Appellant — Millar. 

AGAINST 

J.  Macpherson,  Respondent — «/.  M,  Bell. 

PoLicB  Jurisdiction. — Held  that  a  Police  Magistrate  has  no  jurisdic- 
tion to  trj  an  alleged  offence,  except  upon  a  regular  complaint 

This  was  an  appeal  against  a  sentence  pronounced  in  No.  56. 
the  Police  Court  of  Inverness  under  the  following  cir-  MiScphi- 
cumstances : —  '°°' 

The  appellant  had  sold  to  a  flesher  in  Inverness  a  ad^iT 
young  Ayrshire  bull,  which  had  died  at  his  fiann.    The  '  . 

flesher  afterwards  cut  up  the  carcase,  and  portions  of  it  ^^^^^ 
were  exposed  to  sale  at  his  stall.  On  the  allegation  that 
the  meat  was  diseased,  and  unfit  for  human  food,  the 
Procurator-fiscal  presented  a  complaint  against  the 
flesher  in  the  Police  Court,  and,  upon  that  complaint, 
the  flesher  was  cited  to  appear  and  answer  to  the  charge. 
A  warrant  was  granted  on  the  complaint  in  common 
form  to  cite  witnesses ;  and  in  virtue  thereof  the  appellant 
was  cited  to  appear  as  a  witness  at  the  trial  of  the  case. 

The  appellant  accordingly  appeared  under  this  cita- 
tion ;  but,  instead  of  being  dealt  with  as  a  witness,  he 
was  arraigned  at  the  bar  as  an  oflTender  along  with  the 
flesher. 

The  appellant  objected  to  this  course  of  procedure, 
upon  which  an  offer  of  delay  was  made,  but  refused. 

After  evidence  had  been  led,  both  the  appellant  and 
the  flesher  were  found  guilty  of  exposing  unwholesome 
ineat  for  sale,  and  the  appellant  was  fined  three  guineas. 


Digitized 


by  Google 


846  CASES  BEFORE  THE  HIGH  COURT 

w  kh*        Against  this  judgment  the  present  appeal  was  taken. 
Macphei^     MiLLAR,  for  the  appellant,  submitted,  that  the  sentence 

son. 


.  was  null,  and  that  upon  two  grounds.    In  the  first  place, 
ApriTiT  th©  Magistrate,  in  the  circumstances,  had  no  jurisdiction 

^^^'  to  entertain  a  complaint  against  the  appellant.  A  citation, 
Appea],  ^j.  ^  fQYmal  complaiut,  was  requisite  to  give  jurisdiction; 
but  here  there  had  been  no  such  citation.  The  appellant 
appeared  in  Court  as  a  witness ;  and  the  Magistrate  had 
no  more  power  to  deal  in  the  way  he  did  with  the  appel- 
lant than  with  a  person  who  happened  to  be  a  spectator  in 
Court.  It  would  arm  magistrates  with  a  very  dangerous 
power  if  such  procedure  as  that  adopted  against  the  ap- 
pellant were  to  be  sanctioned;  the  provisions  of  the 
Police  Act  were  plainly  inconsistent,  but  there  was  no 
occasion  to  argue  that  as  a  general  question,  because  the 
provisions  of  the  Inverness  Police  Act  were  plainly  in- 
consistent with  the  right  which  the  Magistrate  had  ex- 

-  ercised.  In  the  second  place,  the  sentence  complained 
of  was  invalid,  because,  even  if  the  Magistrate  could  in 
any  circumstances  entertain  a  charge  where  the  alleged 
offender  had  not  been  cited  upon  a  regular  complaint,  he 
was  here  barred  from  dealing  with  the  appellant  as  such, 
because  the  appellant  had  been  cited  by  the  Prosecutor, 
and  actually  appeared  in  Court  as  a  witness.  The 
authorities  on  this  point  were  explicit,  case  of  Ritchie  r. 
Pilmevy  High  Court,  Shaw,  p.  142. 

The  Court  had  no  difficulty  in  holding,  that  it  was 
necessary  to  give  validity  to  Police  sentences  in  ordinary 
cases,  that  the  party  should  have  be^i  brought  before  a 
Magistrate  on  a  regular  citation,  proceeding  on  a  proper 
complaint,  and  on  that  ground  sustained  the  appeal  with 
expenses. 
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PERTH. 
Judgt — Lord  Wood.  ^^^  24. 


Pbtrr  Launders,  Appellant — P,  Frater. 


AGAINST 


Oborgb  Mann  &  Co.  Respcmdents — Millar. 

Appeal — Coicpbtenct — Final  Interlocutor. — Held  that  an  appeal 
might  be  presented  within  tea  days  from  the  interlocutor  approving 
of  the  taxation  of  expenses. 

This  was  an  appeal  from  a  judgment  of  the  Magis-    No.^7. 
trates  of  Dundee,  of  date  31st  October  1849,  pronounced  Mannrc^.' 
in  the  following  terms: — *  Having  advised  the  report    Perth. 

*  upon  the  pursuer's  account  of  expenses,  approves  of  the     ? "so. ' 

*  report,  and  in  terms  thereof  taxes  these  expenses  at    Appeal. 
'  £7:12:2,  and  for  this  sum  decerns  at  the  pursuer's 

'  instance  against  the  defender.* 

The  interlocutor  disposing  of  the  merits,  and  remitting 
to  the  Clerk  of  Court  to  tax  the  same,  was  pronounced 
on  the  17th  of  October  1849. 

The  appeal  was  taken  within  ten  days  of  the  inter- 
locutor of  31st  October  1849,  approving  of  the  report  of 
expenses. 

Millar,  for  the  respondent,  objected  to  the  com- 
petency of  the  appeal,  in  respect  that  it  had  not  been 
taken  within  ten  days  from  the  date  of  the  interlocutor 
disposing  of  the  merits,  and  remitting  to  the  clerk.  It 
had  been  held  in  the  case  of  the  Dundee  Union  Whale 
Fishing  Company^  Perth,  Oct.  13.  1848,  awte,  p.  15,  that 
w  appeal  was  competent  after  a  final  interlocutor  on  the 
merits  finding  expenses  due,  but  before  the  same  had 
been  taxed.  The  Act  of  Sederunt  regulating  appeals 
to  Circuit  Courts  only  contemplated  one  time,  within 
ten  days  of  which  the  appeal  must  be  taken,  and  it 
followed  firom  the  decision  referred  to,  that  as  it  might 
have  been  taken  within  ten  days  after  the  interlocutor 
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No.  67.    of  17th  October,  so  under  the  Act  of  Sederunt  it  must 

Launders «.  ,.       •        , 

Mann&co.  be  dismisscd. 
Perth.        Lord  Wood. — It  certainly  was  not  the  intention  of 

April  24.      ,       ^  ,        -  •'  1      .   .  ,  .  , 

1850.     the  Court  in  that  case  to  pronounce  any  decision  which 
AppeaL   would  havo  the  effect  contended  for. 

After  consulting  with  the  Lord  Justice-Clerk,  his 
Lordship  held  that  the  objection  stated  could  not  be 
sustained,  and  allowed  the  case  to  proceed  upon  its 
merits. 


A] 


pril25. 
1850. 


Judges, — Lord  Justice-Clerk  and  Lord  Wood. 
Her  Majesty's  Advocate — •/.  M.  Bell  A. D, 

AGAINST 

David  Bell. —  W*  G.  Du:k9on. 

Statute — Jurisdiction. — Held,  that  where  contravention  of  the  lit 
and  2d  sections  of  9th  Geo.  lY.  c.  69,  were  not  libelled  cumula- 
tively, that  the  Court  of  Justiciary  had  no  jurisdiction  in  the  absence 
of  two  previous  convictions. 

Da^  bSu      I^avid  Bell  was  charged  with  Contravention  of  the 
Perth.    Statute  9th  Geo.  IV.  cap.  69.' 

April  25. 

?850. 


Night         ^  By  §  1  it  is  enacted,  that  *  if  any  person  shall,  after  the  passing  of 

PoftchiDg.  t  ^jjig  ^Qt,  by  night,  unlawfully  take  or  destroy  any  game  or  rabbite 

'  in  any  land,  whether  open  or  enclosed,  or  shall  by  night,  unlawfully 

'  enter  or  be  in  any  land,  whether  open  or  enclosed,  with  any  gun, 

^  net,  engine,  or  other  instrument,  for  the  purpose  of  taking  or  destroj- 

*  ing  game,  such  offenders  shall,  upon  conviction  thereof  before  tiro 
'  Justices  of  the  Peace,  be  committed,  for  the  first  offence,  to  the 
'  conunon  gaol  or  house  of  correction  for  any  period  not  exceeding 
<  three  calendar  months,  there  to  be  kept  to  hard  labour,  and  at  the 
'  expiration  of  such  period  shall  find  sureties  by  recognisance,  or  in 
'  Scotland  by  bond  of  caution,  himself  in  ten  pounds,  and  two  sureties 
^  in  five  pounds  each,  or  one  surety  in  ten  pounds,  for  his  not  so 

*  offending  again  for  the  space  of  one  year  next  following,  and  in  case 
'  of  not  finding  such  sureties,  shall  be  farther  imprisoned  and  kept  to 
'  hard  labour  for  the  space  of  six  calendar  months,  unless  such  sureties 
'  are  sooner  found ;  and  in  case  such  person  shall  so  offend  a  secon 
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Lf  BO  PAR  AS,  you  the  aaid  Darid  Bell  did,  bj  night,  that  is  to  saj,     No.  58. 
between  the  expiration  of  the  first  hoar  alter  snnset  and  the  beginning  ^^^ 


of  the  last  hour  before  sunrise,  on  the  night  of  the  30th  of  November,    .^^.'^ 
or  morning  of  the  ist  of  December  1849,  or  on  some  other  night  or      ^350,  * 
morning  of  the  said  months  of  November,  or  Deoember,  or  of  October      ^,  . 
immediately  preceding,  nnlawfallj  enter  or  were  ia  the  park  at  Largo  Poaching. 

*  time,  and  shall  be  thereof  convicted  before  two  Justices  of  the  Peace, 
*'  be  shall  be  committed  to  the  common  gaol  or  house  of  correction  for 

*  anj  period  not  exceeding  six  calendar  months,  there  to  be  kept  to 
*'  hard  labour,  and  at  the  expiration  of  such  period  shall  find  sureties 

*  by  recognisance  or  bond  as  aforesaid,  himself  in  twenty  pounds,  and 
'  two  sureties  in  ten  pounds  each,  or  one  surety  in  twenty  pounds,  for 

*  his  not  so  offending  again  for  the  space  of  two  years  next  following, 

*  and  in  case  of  not  finding  such  sureties,  shall  be  farther  imprisoned 
<  and  kept  to  hard  labour  for  the  space  of  one  year,  unless  such  sureties 
^  are  sooner  found ;  and  in  case  such  person  shall  so  offend  a  third 
*•  time,  he  shall  be  guilty  of  a  misdemeanour,  and  being  convicted 

*  thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  trans- 
*'  ported  beyond  seas  for  seven  years,  or  to  be  imprisoned  and  kept  to 

*  hard  labour  in  the  common  gaol  or  house  of  correction  for  any  term 

*  not  exceeding  two  years ;  and  in  Scotland,  if  any  person  shall  so 

*  offend  a  first,  second,  or  third  time,  he  shall  be  liable  to  be  punished 
'  in  like  manner  as  is  hereby  provided  in  each  case.'  By  §  2,  it  is 
enacted,  '  That  where  any  person  shall  be  found  upon  any  land  com- 
'  mitting  any  such  offence  as  is  herein-before  mentioned,  it  shall  be 

*  lawful  for  the.  owner  or  occupier  of  such  land,  or  for  any  person 

*  having  a  right  or  reputed  right  of  free  warren  or  free  chase  thereon, 
^  Of  for  the  Lord  of  the  manor,  or  reputed  manor,  wherein  such  land 

*  may  be  situate,  and  also  for  any  gamekeeper  or  servant  of  any  of  the 

*  persons  herein  mentioned,  or  any  person  assisting  such  gamekeeper 
^  or  servant  to  seize  and  apprehend  such  offender  upon  such  land,  or 

*  in  case  of  pursuit  being  made  in  any  other  place  to  which  he  may 

*  have  escaped  therefrom,  and  to  deliver  him  as  soon  as  may  be  into 
'  the  custody  of  a  peace-officer,  in  order  to  his  being  conveyed  before 

*  two  Justices  of  the  Peace ;  and  in  case  such  offender  shall  assault  or 

*  offer  any  violence  with  any  gun,  cross-bow,  fire-arms,  bludgeon, 
^  stick,  club,  or  any  other  offensive  weapon  whatsoever,  towards  any 

*  person  hereby  authorised  to  seize  and  apprehend  him,  he  shall, 
^  wbeUier  it  be  his  first,  second,  or  any  other  offence,  be  guilty  of  a 

*  misdemeanour,  and  being  convicted  thereof,  shall  be  liable,  at  the 
'  discretion  of  the  Court,  to  be  transported  beyond  seas  for  seven  years, 

*  or  to  be  imprisoned  and  kept  to  hard  labour  in  the  common  gaol  or 
'  house  of  correction  for  any  term  not  exceeding  two  years ;  and  in 

*  Scotland  whenever  any  person  shall  so  offend,  he  shall  be  liable  to 

*  to  be  punished  in  like  manner.* 
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No.  68.     House,  belongiug  to  or  occupied  by  Mrs  Lilias  Dundas  Calderwood 

David  Bell.  Durham,  of  Largo,  situated  in  the  parish  of  Largo,  and  shire  of  Fife, 

Perth,     and  at  or  near  a  part  of  said  park  which  is  near  to  the  highway  from 

y^^Q   '    Largo,  in  the  parish  of  Largo  aforesaid,  to  Cupar -Fife,  you  being 

; armed  with  a  gun  or  other  fire-arm  for  the  purpose  of  taking  or  de- 

Poaciing.  «troying  game :  And  you  the  said  David  Bell  have  been  previously 
convicted  of  the  statutory  offence  of  contravention  of  the  first  section 
of  the  said  statute  9th  Geo.  IV.,  cap.  69  :  Likeas  (2.),  time  and  place 
above  libelled,  you  the  said  David  Bell  did,  wickedly  and  felouiouslj, 
attack  and  assault  John  M^Creath,  then  and  now  or  lately  gamekeeper 
to  the  said  Mrs  Lilias  Dundas  Calderwood  Durham,  a  person  lawfully 
authorised,  then  and  there,  to  seize  and  apprehend  you  the  said  David 
Bell,  and  you  did,  wickedly  and  feloniously,  strike  the  said  Jolm 
M'Creath  one  or  more  severe  blows  on  the  head  or  other  part«  of  his 
person  with  your  fists,  and  did,  with  your  gun  or  other  fire-arm  afore- 
said, or  with  some  other  instrument  to  the  prosecutor  unknown,  strike 
the  said  John  M'Creath  one  or  more  severe  blows  on  the  head  or  other 
parts  of  his  person,  and  did  fell  him  to  the  ground,  and  did  kick  bim 
severely  with  your  feet,  and  did  otherwbe  maltreat  and  abuse  him ;  bj 
all  which,  or  part  thereof,  the  said  John  M^Creath  was  bruised  or 
wounded  to  the  effusion  of  his  blood,  and  the  injury  of  his  person : 
And  you  the  said  David  Bell  have  been  previously  convicted  of 
assault:  And  you  the  said  David  Bell,  being  conscious  of  your  guilt  is 
the  premises,  did  abscond  and  flee  from  justice. 

Dickson  objected  to  the  jurisdiction  of  the  Court  to 
try  the  case,  so  far  as  the  libel  charged  a  contravention 
of  the  first  section  of  the  act.  The  tribunal  which  was 
to  try  the  different  offences  under  the  act  was  regulated 
by  the  eleventh  section  of  the  act,  under  which  no  trial 
was  competent  before  the  Justiciary  Court,  unless  for  a 
third  offence,  or  where  sentence  of  transportation  might 
be  pronounced.  Here  the  libel  only  alleged  one  previous 
conviction,  and  transportation  might  not  be  imposed  for 
a  second  offence.  The  point  had  already  been  decided 
hi  RoweU  Ayr,  April  27.  1843,  Broun,  vol.  i.  p.  540; 
which  decision  was  followed  in  Robertson^  Dumfries, 
April  27.  1844,  Broun,  vol.  ii.,p.  176;  and  M'Nab,  High 
Court,  March  14.  1845,  Broun,  vol.  ii.,  p.  416.  This 
case  differed  from  the  last,  as  the  charges  were  not  con- 
nected in  the  way  they  were  in  that  case. 

The  Court  sustained  the  objection,  whereupon  the 
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Advocate-Depute  *  passed  from  the  contravention  of  the  j.^;^,, 
*  first  section  of  the  statute  as  a  substantive  charge/  p^^^^ 

Evidence  having  been  adduced  by  the  Crown,  the  ^pJ**^^- 
paDueFs  counsel  addressed  the  Jury,  and  they  found  the     j^.  ^^ 
pannel  guilty  of  the  common  law  charge  as  libelled,  but  PoMshing. 
without  the  aggravation  of  striking  with  the  gun. 

In  respect  of  which  verdict,  the  pannel  was  sentenced 
to  ten  months  imprisonment. 


SOUTH   CIRCUIT. 

JEDBURGH. 

Spring  1850. 

Aprils* 
Jiidgei — Lords  Mackenzie  and  Ivory.  18^0' 

Her  Majesty's  Advocate. — E.  P.  MaiUand  A.D, 

AGAINST 

Gborqb  Howdbn.— ^.  Shaw. 

Declaration — Witness. — Held,  that  where  a  declaratioQ  is  sworn  to 
iiave  been  freely  and  voluntarily  emitted  by  two  witnesses  uncon- 
nected with  the  fiscal's  office,  it  may  be  read  without  calling  the 
^fagistrate  who  took  it,  even  though  one  of  the  witnesses  said  the 
prisoner  requested  an  alteration  to  be  made,  which  did  not  appear 
to  have  been  done. 

Geobge  Howden  was  charged  with  Forgery,  and  also  np.  59. 
as  Using  and  Uttering  as  Genuine  a  Forged  Bill  of  ^SS. 
Exchange  or  other  Writing.  jedburgh. 

April  8. 
In  so  par  as,  you  the  said  George  Howden  being  a  member  of,  or      ^^^' 
contributor  to,  a  friendly  society  or  other  similar  association  at  or  near   Forgery. 
Galashiels,  in  the  parish  of  Galashiels,  and  shire  of  Selkirk,  and  in  the 
parish  of  Melrose,  and  shire  of  Roxburgh,  or  in  one  or  other  of  said 
parishes,  or  carrying  on  its  operations  there,  calling  itself  or  known  as 
The  Friendly  Yearly  Society,  or  having  some  similar  designation,  and 
yon  the  said  George  Howden  having  applied  to  Walter  Patersou,  inn- 
keeper, and  then  and  now  or  lately  residing  In  or  near  the  Black  Bu^^ 
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^  69.    luD,  situated  in  or  near  Galadfaiela,  in  ike  pariah  of  Gakshieb,  and 

How^.   ^^''^  ^^  Selkirk,  then  acting  as  box-master  or  treasarer  of  said  societj, 

Jedbunrh   ^'  ^^  some  other  person  or  persons  acting  for  behoof  of  said  society, 

April  8.    for  a  loan  from  the  funds  of  said  society ;  and  the  said  Walter  Pater- 

son,  or  some  other  person  to  the  prosecutor  unknown,  having  written 

Foi^ery.  a  bill  of  exchange  or  other  writing,  in  the  following  or  similar  terms  :— 

'  £5  .  4  .  Stg  Galashiel  31"^  deC  1849. 

^  At  one  Two  Three  Four  Fire  Six  Seven  eight  and  nine 

'  months  after  date  pay  to  me  or  my  order  by  usual  instalments  as 

*  Treasurer  of  the  Galashiel  Yearly  Benfiet  Society  the  sum  of  Five 
^  Pounds  Four  Shillings  Sterling. 

*  To  Greorge  Howden 

*  Weaver 
*  Galashiel;' 
and  the  said  Walter  Paterson  having  signed  the  said  bill  of  exchange 
or  other  writing,  as  drawer  thereof,  you  the  said  G^rge  Howden  did, 
on  a  day  or  days  between  the  25th  and  31  st  days  of  December  1849 
inclusive,  the  particular  day  or  days  being  to  the  prosecutor  unknown, 
or  on  one  or  more  of  the  days  of  that  month,  or  of  November  imme- 
diately preceding,  or  of  January  immediately  following,  and  within  or 
near  the  house  situated  in  or  near  Stirling  Street  of  Galashiels,  in  the 
parish  of  Melrose,  and  shire  of  Roxburgh,  then  and  now  or  lately  og- 
cupied  by  you  the  said  Greorge  Howden,  or  at  some  other  place  or 
places  in  the  shires  of  Roxburgh  or  Selkirk  to  the  prosecutor  unknown, 
wickedly  and  feloniously,  forge  and  adhibit,  or  cause  and  procure  to 
be  forged  and  adhibited  upon  the  said  bill  of  exchange  or  other  writing, 
the  subscriptions  ^  Robert  Howden,'  and  ^  Audrew  Clapperton,'  or  one 
or  other  of  them,  as  the  subscriptions  of  the  joint  acceptors  with  your- 
self of  said  bill  of  exchange  or  other  writing,  intending  the  said  sub- 
scriptions to  pass  for,  and  to  be  received  as,  respectively,  the  gennine 
subscriptions  of  Robert  Howden  junior,  a  weaver,  then  and  now  or 
lately  residing  in  or  near  Galashiels,  in  the  parish  of  Gralashiels,  and 
shire  of  Selkirk,  and  of  Andrew  Clapperton,  a  spinner,  then  and  now 
or  lately  residing  in  or  near  Galashiels,  in  the  parish  of  Melrose  afore- 
said :  Further,  having  subscribed  your  own  name  to  the  said  bill  of 
exchange  or  other  writing  as  a  joint-acceptor  thereolf,  you  the  said 
George  Howden  did,  on  the  31st  day  of  December  1849,  or  on  one  or 
other  of  the  days  of  that  month,  or  of  November  immediately  preced- 
ing, or  of  January  immediately  following,  in  or  near  the  Black  Bull 
Inn  aforesaid,  then  and  now  or  lately  occupied  by  the  said  Walter 
Paterson,  wickedly  and  feloniously,  use  and  utter,  as  genuine,  the  said 
bill  of  exchange  or  other  writing,  having  thereon  the  said  forged  sub- 
scriptions, you  knowing  the  same  tu  be  forged,  by  then  and  there  de- 
livering the  same,  or  causing  the  same  to  be  delivered  on  your  behalf, 
to  the  said  Walter  Paterson,  and  to  John  Newlands,  then  and  now  or 
lately  foreman  in  the  employment  of  William  Roberts  and  Company, 
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mannfactoiers  In  or  near  Galashiels,  and  then  and  now  or  lately  re«     No.  ^9. 
siding  in  or  near  Oalashiels,  in  the  parish  of  Galashiels  aforesaid,  and   ||^|^^|^, 
to  William  Bonnington,  a  joiner,  then  and  now  or  lately  residing  in  — - — -- 
or  near  (Galashiels,  in  the  parish  of  Galashiels  aforesaid,  or  to  one    April  8.* 
or  more  of  them,  acting  as  a  committee,  or  for  hehoof,  of  the  said      J^^Q' 


society,  in  order  that  yon  might  reoeive  the  amount  of  said  foigod  hill   Forgery, 
of  exchange  or  other  writing  in  loan  from  said  society ;  and  the  amount 
thereof  was  accordingly  then  and  there  received  hy  you  in  loan  as 
aforesaid. 

The  declarations  not  having  been  admitted,  the  Public 
Prosecutor,  for  the  purpose  of  substantiating  them, 
called,  besides  the  Procurator-fiscal,  two  witnesses  to 
each,  one  of  whom  was  clerk  to  the  Sheriff-Clerk,  and 
the  other  two,  respectively,  constables  in  Selkirk. 

On  cross-examination  one  of  the  constables  deponed, 
that,  at  the  time  when  the  last  declaration  was  taken, 
the  prisoner  had  requested  that  an  alteration  might  be 
made  in  his  declaration.  It  appeared  from  the  declara- 
tions themselves  that  no  alteration  had  been  made. 

J.  Shaw,  for  the  prisoner,  thereupon  submitted,  that 
the  declarations  could  not  be  read,  in  the  absence  of 
the  Magistrate  before  whom  the  declaration  was  made, 
case  of  M'Gaven^  May  11.  1846,  Arkley,  p.  67,  and  case 
of  VaUance,  High  Court,  Nov.  30.  1846,  Arkley,  p.  181. 
The  principle  of  those  cases  applied  here  most  empha- 
tically, as  it  had  been  deponed  to  by  one  of  the  wit- 
nesses that  the  party  had  requested  an  alteration,  which 
was  shewn  not  to  have  been  made  by  the  declarations 
themselves,  and  the  presence  of  the  Sheriff  who  took 
the  declaration  was  important  to  the  prisoner,  in  order 
that  the  circumstance  might  be  explained. 

E.  F.  Maitland. — ^There  was  no  direct  decision  to 
the  effect  that  the  Magistrate  who  took  the  declaration 
was  a  necessary  witness,  in  order  that  the  declaration 
might  be  read,  and  in  the  present  case  the  declara- 
tions were  sworn  to  have  been  freely  and  voluntarily 
given  by  two  parties  besides  the  Procurator-fiscal. 

LfORD  Mackenzie  said,  that  he  thought  the  Court 
would  not  be  warranted  in  rejecting  the  declarations  on 
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^  59.    the  authority  of  the  cases  mentioned,  as  neither  of  those 

Howden.  cascs  appeared  to  have  been  direct  decisions.   There  was, 

Jedburgh,  moreover,  this  difference,  that  in  this  case  there  were 

Apnl  8.  ' 

i85o,     two  witnesses  to  each  declaration,  who  were  not  con- 
Forgery,  nected  with  the  fiscal's  ofGce,  which  was  enough  to  dis- 
tinguish it  from  the  case  of  Vallance,  the  authority  of 
which  in  the  particular  circumstances  he  did  not  mean 
to  impeach. 

Lord  Ivoby  concurred. 

The  Jury,  by  a  majority,  found  the  prisoner  guilty  as 
libelled.    . 

In  respect  of  which  verdict  of  Assize^  the  pannel  was 
sentenced  to  be  imprisoned  for  the  period  of  two  years. 


DUMFRIES. 


Judge* — Lords  Mackenzie  and  Ivory. 
Her  Majesty*6  Advocate — E.  F.  Maiiland  A,D. 


April  27. 
1850. 


AGAINST 

Helen  Daly.— J.  M.  Welsh. 
Helen  Kirk  or  James. — J.  Shaw. 


Evidence — Procurator-Fiscal. — Gircarastances  io  which  the  clerk 
to  the  Procurator -Fiscal  was  held  inadmissible  as  a  witness,  to  mat- 
ters out  of  his  own  department. 


No.  60. 

Helen  Daly 

and  Helen 

Kirk  or 

James. 

Dumfries. 

April  27. 

1850. 

Theft,  &e. 


Helen  Daly  and  Helen  Kirk  or  James,  were  ac- 
cused respectively  of  Theft,  and  Reset  of  Theft : 

In  so  far  as,  on  the  23d  or  24th  day  of  Noyember  1S49,  or  on  one 
or  other  of  the  days  of  that  month,  or  of  October  immediately  preced- 
ing, or  of  December  immediately  following,  in  or  near  a  close  in  or 
near  High  Street  of  Dumfries,  leading  to  the  house,  situated  in  or  near 
said  close,  then  and  now  or  lately  occupied  by  William  Smith,  a  pe^ 
fumer,  then  and  now  or  lately  residing  there,  or  on  or  near  that  put 
of  the  High  Street  aforesaid  which  is  situated  opposite  or  near  to  tho 
entrance  of  said  close,  you  the  said  Helen  Daly  did,  wickedly  and  fe- 
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loBioufilj,  steal  and  tfaeftuotusly  away  take,  from  the  pocket  or  person     No.  60. 
of  John  Edgar,  then  and  now  or  lately  a  draper  in  or  near  High  Street  ^^^  Helen 
aforesaid,  a  gold  watch,  and  part  of  a  gold  guard-chain,  the  property,     Kirk  or 
or  in  the  lawfril  possession,  of  the  said  John  Edgar :  And  you  the  said     *^"°^'' 
Helen  Daly  are  habite  and  repute  a  thief,  and  you  hare  been  previ-  ^**™^^^t?" 
oasly  convicted  of  theft:  Likeas,  the  said  gold  watch  above  libelled      ^350.  ' 
bavii^  been,  time  and  place  above  libelled,  stolen  by  you  the  said  Theft,  Ac 
Helen  Daly,  or  by  some  other  person  or  persons  to  the  prosecutor  un- 
known, you  the  said  Helen  Kirk  or  James  did,  on  the  24th  day  of 
November  1 849,  or  on  one  or  other  of  the  days  of  the  days  of  that 
month,  or  of  October  immediately  preceding,  or  of  December  immedi- 
ately following,  or  at  some  other  time  to  the  prosecutor  unknown,  in 
or  near  the  house  or  premises  situated  in  or  near  High  Street  of  Dum- 
fries aforesaid,  then  and  now  or  lately  occupied  by  John  James,  a 
publican,  husband  of  yon  the  said  Helen  Kirk  or  James,  or  elsewhere 
io  or  near  Dumfries  to  the  prosecutor  unknown,  wickedly  and  feloni- 
ously, reset  and  receive  the  stolen  gold  watch  above  libelled,  you  well 
knowing  the  same  to  have  been  stolen. 

In  the  course  of  trial,  David  Rae,  constable,  de- 
poned— 

« 

To  hearing  the  prisoner  say,  *  she  would  find,  the  watch  if  allowed 
*  time/  She  wished  to  go  alone  to  find  it.  Mr  M^Minn  and  witness 
went  with  her  to  her  own  house.  Mr  M^Minn  went  up  stairs  with 
ber.  I  cannot  say  of  my  own  knowledge  what  occurred  there.  They 
then  went  to  another  house. 

George  M^Minn,  examained  in  initialibus. — I  am  clerk  to  Alex- 
ander Young,  Procurator-fiscal.  I  know  the  charge  against  the  pri- 
soner. I  have  written  some  of  the  papers  in  the  case,  and  may  have 
read  the  whole  of  them.  I  have  precognosced  some  of  the  witnesses. 
I  have  taken  no  part  in  the  prosecution,  except  the  recovery  of  the 
watch,  and  what  I  have  before  mentioned. 

J.  Shaw  then  submitted,  that  the  witness  was  incom- 
petent, on  the  ground  of  agency  and  partial  counsel ; 
case  of  Gordon  Robertson^  High  Court,  Feb.  19,  1849, 
ante^  p.  186. 

Maitland,  a.  D. — ^There  was  a  distinction  between 
the  Fiscal  and  the  Fiscal's  clerk.  In  many  cases  the 
former  might  be  incompetent,  while  the  latter  might  be 
received. 

Lord  Ivory. — I  wQuld  rather  not  be  pressed  to  give 
a.decision  on  circuit.     I  think  there  might  have  been 
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Ko.60.    more  doubt  had  the  witness  been  called  to  testify  to 

Helen  D«ly        .  _  _  ,.i,./«,, 

and  Helen  poiuts  of  proceduTe  Connected  with  his  office ;  but  as  he 

jttD^    appears  to  be  produced  for  the  purpose  of  corroborating 

Domfries.  aod  oveu  Supplementing  the  evidence  of  Rae,  a  primary 

^\m. '  witness  in  the  cause,  and  would  thereby  become  a  wit- 

Tbeft»&e.  noss  to  matters  out  of  his  proper  department,  there 

would  be  danger  in  admitting  him,  after  he  has  admitted 

that  he  had  read  the  declarations  of  the  other  witnesses, 

some  of  whom  he  had  precognosced. 

Lord  Mackenzie. — ^I  concur ;  though  I  would  not 
wish  to  go  further  than  the  Justice-Clerk  in  the  case  of 
Eobertson^  as  to  deciding  any  general  point. 
The  Jury  found  the  pannels  guilty  as  libelled. 

In  respect  of  which  verdict  of  assize,  the  pannel  Daly 
was  sentenced  to  seven  years  transportation,  and  the 
pannel  James  to  be  imprisoned  for  twelve  months. 


Her  Majesty's  Advocate — E.  F.  Maitland  A.D. 

April  28.  ^^^°^«^ 

1850. 

Ebexezer  Beattie — J.  Shato. 

Stamp — Production. — Held,  tbat  an  unstamped  receipt  waa  admiff- 
mble  to  shew  theft  from  an  employer,  although  it  was  the  only  eri- 
denoe  against  the  employer  that  his  claim  was  diachaiged  against  the 
debtor. 

Eb^eJer      Ebekezeb  Beattie,  publican  in  Annan,  was  indicted 
^^*^^'    for  Theft ;  as  also.  Breach  of  Trust  and  Embezzlement :        I 

Dimifries. 
AforU  28. 
1850.         In  80  FAB  A8,  you  the  said  Ebenezer  Beattie  haying  yeen  emploTed 

ThefL&c  ^  ^  clerk  or  collector  by  Elizabeth  Moon  or  Gass,  a  widow,  then  aod 

now  or  lately  a  brewer  in  or  near  Annan,  in  the  parish  of  Annan,  and 

shire  of  Dumfries,  and  then  and  now  or  lately  residing  there,  and  joo 

the  said  Ebenezer  Beattie  having,  in  the  course  of  your  said  emploj- 

ment,  collected  and  received  payment,  for  behoof  of  the  said  Elizabetli 

Moon  or  Gass,  of  various  accounts  for  ale  and  porter  due  to  her ;  And 

MORB  PARTICULARLY  (1.),  you  the  Said  Ebenezer  Beattie  having,  in 
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the  course  of  your  said  employment,  on  or  about  the  9th  day  of  May     No.  61. 
1S48,  or  on  one  or  other  of  the  days  of  that  month,  or  of  April  imme-   ^^^?^ 

diately  preceding,  or  of  June  immediately  following,  in  or  near  the -^ 

house  or  inn  or  other  premises  situated  in  or  near  the  Tillage  of  Spring-    \^\^^^ 
field,  in  the  parish  of  Graitney,  and  shire  of  Dumfries,  then  and  now      1850. 
or  lately  occupied  by  David  Fulton,  then  and  now  or  lately  innkeeper  Theft,  Ac 
there,  receiyed  as  aforesaid,  for  behoof  of  the  said  Elizabeth  Moon  or 
Gass,  from  the  said  David  Fulton,  the  sum  of  jE21  sterling,  or  there- 
by, in  payment,  or  part  payment,  of  an  account  for  ale,  or  other  fur- 
nishings, due  by  the  said  David  Fulton  to  the  said  Elizabeth  Moon  or 
Gass,  you  the  said  Ebeueier  Beattie  did,  at  some  time  or  times  be- 
tween the  8th  day  of  May  1848  and  the  first  day  of  April  1849,  the 
particular  time  or  times  being  to  the  prosecutor  unknown,  in  or  near 
the  house  in  or  near  Annan,  then  and  now  or  lately  occupied  by  you 
the  said  Ebeneier  Beattie,  or  at  some  other  place  or  places  in  the  shire 
of  Dumfries  to  the  prosecutor  unknown,  wickedly  and  feloniously, 
steal  and  theftuously  away  take,  £8,  13s.  sterling,  or  thereby,  part  of 
the  said  sum  of  £21  sterling,  or  thereby,  received  by  you  as  aforesaid 
from  the  said  David  Fulton  :  Or  otherwise,  time  or  times  and  place 
or  places  last  above  libelled,  yon  the  said  Ebenezer  Beattie  did,  wick- 
edly and  feloniously,  and  in  breach  of  the  trust  reposed  in  you  in  vir- 
tue of  your  said  employment,  embezzle  and  appropriate  to  your  own  ' 
uses  and  purposes  the  said  sum  of  £8,  Ids.  sterling,  or  thereby: 
LiKEAs  (2.),  you  the  said  Ebenezer  Beattie  having,  in  the  course  of 
your  said  employment,  on  or  about  the  5th  day  of  September  1 848,  or 
on  one  or  other  of  the  days  of  that  month,  or  of  August  immediately 
preceding,  or  of  October  immediately  following,  in  or  near  the  house 
situated  at  or  near  Stapleton  Toll-Bar,  in  the  parish  of  Domock,  and 
ehire  of  Dumfries,  then  and  now  or  lately  occupied  by  David  Byres, 
then  and  now  or  lately  toll-keeper  there,  received  as  aforesaid,  for  be- 
hoof of  the  said  Elizabeth  Moon  or  Gass,  £rom  the  said  David  Byres, 
the  sum  of  £12:1:6  sterling,  or  thereby,  in  payment  or  part  pay- 
ment of  an  account  for  ale  and  porter,  or  other  furnishings,  due  by  the 
said  David  Byres  to  the  said  Elizabeth  Moon  or  Ckiss,  you  the  said 
Ebenezer  Beattie  did,  at  some  time  or  times  between  the  4th  day  of 
September  1848  and  the  1st  day  of  April  1849,  the  particular  time  or 
times  being  to  the  prosecutor  unknown,  in  or  near  the  said  house  situ^ 
ated  in  or  near  Annan,  then  and  now  or  lately  occupied  by  you  the 
said  Ebenezer  Beattie,  or  at  some  other  place  or  places  in  the  shire  of 
Dumfries  to  the  prosecutor  unknown,  wickedly  and  feloniously,  steal 
Aud  theftuously  away  take,  £4:6:6  sterling,  or  thereby,  part  of  the 
said  sum  of  £12 : 1 :  6  sterling,  or  thereby,  received  by  yon  as  afore- 
said from  the  said  David  Byres :  Or  otherwise,  time  or  times  and 
place  or  places  last  above  libelled,  you  the  said  Ebenezer  Beattie  did, 
wickedly  and  feloniously,  and  in  breach  of  the  trust  reposed  in  you  in 
virtue  of  your  said  employment,  embezzle  and  appropriate  to  your  own 
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No.  61.     uaes  and  purposes  the  aaid  sum  of  £4:6:6  eterltng,  or  thereby; 
Beauie.'   LiKEAS  (3.),  you  the  said  Ebenezer  Beattie  having,  in  the  coarse  of 


J.  f  .  your  said  employment,  on  or  about  the  29th  day  of  September  1848, 
April  28.  or  on  one  or  other  of  the  days  of  that  month,  or  of  August  immedi- 
^^^^'  ately  preceding,  or  of  October  immediately  following,  in  or  near  the 
Theft,  &c.  shop  or  other  premises  situated  in  or  near  Queensberry  Street  of  Duni' 
fries,  then  and  now  or  lately  occupied  by  Robert  Shanks,  then  and 
BOW  or  lately  a  painter,  grocer,  and  spirit-dealer  there,  received  a» 
aforesaid,  for  behoof  of  the  said  Elizabeth  Moon  or  Ghiss,  from  Isabella 
Sloan  or  Shanks,  wife  of,  and  then  and  now  or  lately  residing  with, 
the  said  Robert  Shanks,  in  or  near  Qaensberry  Street  aforesaid,  the 
sum  of  £l  sterling,  or  thereby,  in  payment  or  part  payment  of  an  ac- 
count for  ale,  or  other  furnishings,  doe  by  the  said  Robert  Shanks  to 
the  said  Elizabeth  Moon  or  Gass,  you  the  said  Ebenezer  Seattle  did, 
at  some  time  or  times  between  the  28th  day  of  September  1848  and 
the  Ist  day  of  April  1849,  the  particular  time  or  times  beiag  to  the 
prosecutor  unknown,  in  or  near  the  said  house  situated  in  or  near 
Annaa,  then  and  now  or  ktely  occupied  by  you  the  said  Ebeaezer 
Beattie,  or  at  some  other  place  or  placea  in  the  shire  of  Dumfries  to 
the  prosecutor  unknown,  wickedly  and  feloniously,  steal  and  thefto- 
ously  away  take,  the  said  sum  of  £l  sterling,  or  thereby,  receired  by 
you  as  aforesaid  from  the  said  Isabella  Sloan  or  ^lauks :  Or  other* 
WISE,  time  or  times  and  place  or  places  last  above  libelled,  you  the 
said  Ebenezer  Beattie  did,  wickedly  and  feloniously,  and  in  breach 
of  the  trust  reposed  in  you  in  rirtue  of  your  said  employment,  em- 
bezzle and  appropriate  to  your  own  uses  and  purposes  the  said  sum  of 
£l  sterling,  or  thereby :  Likeas  (4.),  you  the  said  Ebenezer  Beattie 
haying,  in  the  course  of  your  said  employment,  on  or  about  the  6th 
day  of  January  1849,  or  on  one  or  other  of  the  days  of  that  month,  or 
of  December  immediately  preceding,  or  of  February  immediately  fol- 
lowing, in  or  near  the  shop  or  other  prendses  situated  in  or  near 
Queensberry  Street  of  Dumfries,  then  and  now  or  lately  occupied  by 
Dayid  Johnston,  then  and  now  or  lately  a  grocer  and  provision-dealer 
there,  received  as  aforesaid,  for  behoof  of  the  said  Elizabeth  Moon  or 
Gass,  from  the  said  David  Johnston,  the  sum  of  £d  :  10  :  6  sterling, 
or  thereby,  in  payment  or  part  payment  of  an  account  for  ale,  or  other 
furnishings,  due  by  the  said  David  Johnston  to  tho  said  Elizabeth 
Moon  or  Oass,  you  the  said  Ebenezer  Beattie  did,  at  some  time  or 
times  between  the  5th  day  of  January  1849  and  the  Ist  day  of  April 
1849,  the  particular  time  or  times  being  to  the  prosecutor  unknown,  in 
or  near  the  said  house  situated  iu  or  near  Annan,  then  and  now  or 
lately  occupied  by  you  the  said  Ebenezer  Beattie,  or  at  some  other 
place  or  places  in  the  shire  of  Dumfries  to  the  prosecutor  unknown, 
wickedly  and  feloniously,  steal  and  theftaously  away  take  the  said 
sum  of  £3 :  10  :  6  sterling,  or  thereby,  received  by  you  as  aforesaid 
from  the  said  David  Johnston :  Or  otherwise,  time  or  times  and 
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place  or  places  last  above  libelled,  jron  the  said  Ebenezer  Seattle  did,     No.  61. 
wickedly  and  feloniously,  and  in  breach  of  the  trust  reposed  in  you  in     g^^j^]^ 


virtue  of  your  said  employment,  embezzle  and  appropriate  to  your  own   ^     . . 
uses  and  purposes  the  said  sum  of  £3  :  10 :  6  sterling,  or  thereby :    April  28. 
LiKEAs  (5.),  you  the  said  Ebenezer  Beattie  having,  in  the  course  of      ^^^' 
your  said  employment,  on  or  about  the  17th  day  of  February  1849,  or  Theft,  &c. 
on  one  or  other  of  the  days  of  that  month,  or  of  January  immediately 
preceding,  or  of  March  immediately  following,  in  or  near  the  house  or 
inn  or  other  premises  called  the  Globe  Inn,  situated  in  or  near  the  High 
Street  of  Dumfries,  then  and  now  or  lately  occupied  by  Mary  Carru- 
tbers  or  Graham,  a  widow,  then  and  now  or  lately  a  publican,  resid- 
ing there,  received  as  aforesaid,  for  behoof  of  the  said  Elizabeth  Moon 
or  Gass,  from  the  said  Mary  Oarruthers  or  Graham,  or  from  Elizabeth 
Graham,  daughter  of,  and  then  and  now  or  lately  residing  with,  the 
said  Mary  Garruthers  or  Graham  at  the  Globe  Inn  aforesaid,  the  sum 
of  £9  sterling,  or  thereby,  in  payment  or  part-payment  of  the  balance 
of  an  account  for  ale,  or  other  furnishings,  due  by  the  said  Mary  Gar- 
ruthers or  Graham  to  the  Bsad  Elizabeth  Moon  or  Ga8s,  you  the  said 
Ebenezer  Beattie  did,  at  some  time  or  times  between  the  1 6th  day  of 
February  1849  and  1st  day  of  April  1849,  the  particular  time  or 
times  being  to  the  prosecutor  unknown,  in  or  near  the  said  house  situ- 
ated in  or  near  Annan,  then  and  now  or  lately  occupied  by  you  the 
said  Ebenezer  Beattie,  or  at  some  other  place  or  places  in  the  shire  of 
Dumfries  to  the  prosecutor  unknown,  wickedly  and  feloniously,  steal       , 
and  theftnonsly  away  take,  £4  sterling,  or  thereby,  part  of  the  said  sum 
of  £9  sterling,  or  thereby,  received  by  you  as  aforesaid  from  the  said 
Mary  Oarruthers  or  Graham,  or  from  the  said  Elizabeth  Graham  : 
Or  otherwise,  time  or  times  and  place  or  places  last  above  libelled, 
you  the  said  Ebenezer  Beattie  did,  wickedly  and  feloniously,  and  in 
breach  of  the  trust  reposed  in  you  in  virtue  of  your  said  employment, 
embezxle  and  appropriate  to  yonr  own  uses  and  purposes  the  said  sum 
of  £4  sterling,  or  thereby:    Likbab  (6.),  you  the  said   Ebenezer 
Beattie  having,  in  the  course  of  your  said  employment,  on  or  about 
the  10th  day  of  March  1849,  or  on  one  or  other  of  the  days  of  that 
month,  or  of  February  immediately  preceding,  or  of  April  immediately 
following,  in  or  near  the  house  or  inn  or  other  premises,  situated  in  or 
near  Queensberry  Street  aforesaid,  then  and  now  or  lately  occupied  by 
Thomas  Gowanlock,  then  and  now  or  lately  an  innkeeper,  and  then 
and  now  or  lately  residing  there,  received  as  aforesaid,  for  behoof  of 
the  said  Elizabeth  Moon  or  Gass  from  the  said  Thomas  Gowanlock, 
the  sum  of  £5  sterling,  or  thereby,  in  payment  or  part-payment  of  an 
account  for  ale  and  porter,  or  other  furnishings,  due  by  the  said 
Thomas  Gowanlock  to  the  said  Elizabeth  Moon  or  Gass,  yon  the  said 
Ebenezer  Beattie  did,  at  some  time  or  times  between  the  9th  day  of 
March  1849  and  1st  day  of  April  1849,  the  particular  time  or  times 
being  to  the  prosecutor  unknown,  in  or  near  the  said  house  eltuated  in 
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No.  61.    or  near  Annan,  then  and  now  or  lately  occupied  by  yon  the  aaid 
BmlI^^  Ebenezer  Beattie,  or  at  some  other  place  or  places  in  the  shire  of 
, —  Dumfries  to  the  prosecutor  unknown,  wickedly  and  feloniously,  steal 
April  28.   A°^  theftuously  away  take,  £2  sterling,  or  thereby,  part  of  the  said 
^S^Q'      sum  of  £5  sterling,  or  thereby,  receiyed  by  you  as  aforesaid  from  the 
Theft,  &c.  said  Thomas  Gowanlock :  Or  othbrwisb,  time  or  times  and  pkoe  or 
places  last  above  libelled,  you  the  said  Ebenezer  Beattie  did,  wickedly 
and  feloniously,  and  in  breach  of  the  trust  reposed  in  you  in  yirtue  of 
your  said  employment,  embezzle  and  appropriate  to  your  own  uses 
and  purposes  the  said  sum  of  £2  sterling,  or  thereby ;  the  said  several 
sums  so  stolen  or  embezzled  and  appropriated  by  you,  as  above  li- 
belled, being  the  property  or  in  the  lawful  possession  of  the  said  Eliza- 
beth Moon  or  Gass,  or  under  the  charge  of  you  the  said  Ebenezer 
Beattie,  and  the  same  consisting  of  bank  or  banker's  notes,  and  gold, 
silver,  or  copper  coin,  or  one  or  more  of  them,  the  particular  kind  and 
description  of  notes  or  coin  being  to  the  prosecutor  unknown ;  and 
you  did  wilfully  fail  to  enter  the  said  sums  stolen  or  embezzled  by  you 
as  before  libelled  in  the  cash-book  or  other  account-book  kept  by  you 
for  behoof  of  the  said  Elizabeth  Moon  or  Gass,  in  the  course  of  yoor 
said  employment. 

In  the  course  of  the  proof,  David  Fulton,  innkeeper, 
Springfield,  having  deponed — 

That  he  knew  the  prisoner,  and  had  dealt  with  Mrs  Gass  through 
him,  who  acted  as  her  clerk,  and  received  payment  on  her  account. 
The  prisoner  came  to  his  house  on  9th  May  1848,  and  got  pajrment  of 
an  account  being  £21. 

The  Advocate-Depute  was  then  about  to  put  into 
the  hands  of  the  witness  an  unstamped  paper,  purport- 
ing to  be  a  receipt  by  the  pannel  of  the  sum  mentioned 
by  the  witness. 

J.  Shaw  objected  to  the  admissibility  of  this  docu- 
ment. The  indictment  charged  that  the  pannel  had 
either  stolen  or  embezzled  certain  monies,  the  property 
of  Mrs  Gass,  and  the  document  sought  to  be  given  in 
evidence,  was  for  the  purpose  of  shewing  that  the  money 
which  the  prisoner  was  charged  to  have  embezzled  was 
her  property.  It  would  not,  under  the  stamp  act,  be 
admissible  as  a  discharge  to  her  former  debtor,  and  con- 
sequently could  not  be  admitted  to  prove  that  the  pri- 
soner had  abstracted  the  property  of  Mrs  Gass,  whose 
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riffht  asfainst  her  customer  remained  UDaffected  thereby.    No.  ex. 
Had   the  prosecutor  libelled  the  offence  alternativelj,    fieattie. 
as  against  either  Mrs  Gass  or  her  customer,  the  objection  Dumfries, 
would  have  been  obviated ;  but  as  it  then  stood,  it  was     i850.  " 
part  of  the  issue  that  it  was  Mrs  Gass  alone  who  had  been  Theft,  &c. 
defrauded,  which  could  not  be  established  by  any  im- 
probative  document.     This  case  differed  altogether  from 
those  where  the  offence  committed  lay  in  the  creation  of 
the  instrument  itself,  as  in  the  case  of  forged  bills  of  ex- 
change, or  receipts  on  unstamped  paper.     In  such  cases, 
the  pannel  was  not  entitled  to  plead  an  evasion  of  the 
stamp  law  to  screen  him  from  his  criminal  act ;  but  here 
the  receipt  was  extrinsic  to  the  offence  itself,  and  it  was 
only  produced  for  the  purpose  of  shewing  a  discharge  of 
the  obligation  due  to  Mrs  Gass  from  her  customer. 

E.  F.  Maitland  A.D. — ^The  objection  came  too  soon. 
Whether  or  no  it  being  an  improbative  document  would 
have  any  effect  upon  the  cause  as  it  came  out  in  proof, 
would  be  for  the  Jury  to  determine,  under  the  direction 
of  the  Court ;  but  at  present  the  document  was  admis- 
sible amongst  other  things,  for  the  purpose  of  shewing 
that  the  pannel  had  been  employed  as  clerk  or  collector 
by  Mrs  Gass,  and  had,  in  the  course  of  his  employment, 
given  said  receipt  as  her  professed  clerk. 

Lord  Mackenzie. — I  think  this  objection  must  be 
repelled.  I  think  that  it  would  have  been  a  good  libel 
to  have  alleged  that  the  pannel  had  obtained  money  on 
behalf  of  another,  although  he  only  gave  an  unstamped 
receipt.  And  if  I  am  right  in  that,  it  follows  that  an 
unstamped  receipt  may  be  given  in  evidence. 

Lord  Ivory. — It  is  also  very  important  to  observe, 
that  the  receipt  may  be  very  material  to  establish  the 
capacity  of  clerk  in  which  the  pannel  is  said  to  have  acted. 

•  The  prisoner  subsequently  pleaded  guilty  of  embezzle- 
ment, under  the  1st,  4th,  5th,  and  6th  charges. 

In  respect  of  which,  the  Court  sentenced  him  to  be 
imprisoned  for  the  sj)ace  of  one  year. 
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Mavl.  AYR. 

1850. 

Lords  Mackenzie  and  Itory. 
Her  Majesty's  Advocate — E.  F.  Maittand  A.D, 

AGAINST 

John  Bare — Boyle, 

Evidence — Partial  Counsel. — CircumstaBces  in  whi«h  a  witness 
was  held  admissible^  nat withstanding  he  had  precognosced  some  of 
the  witnesses^ 

No.  62.       John  Barr  was  charged  with  Rape ;  As  also,  with  As- 
John  Barr.  gg^^jj.  ^j^jj  Intent  to  Ravlsh ;  As  also,  Assault,  committed 
v^\     *^  *^®  effiision  of  Wood,  serious  injury  of  the  person,  and 
^g^^'     danger  of  life : 

Rape^  &c. 

1^  so  far  as,  on  the  night  of  the  23d,  or  morning  of  the  24th,  days 
of  November  1849,  or  on  one  or  other  of  said  days,  or  on  one  or  other 
of  the  days  of  sard  month,  or  of  October  immediately  preceding,  or  of 
December  immediately  following,  on  or  near  that  part  of  the  public 
road  from  Kilwinning,  in  the  parish  of  Kilwinning,  to  the  village  of 
Stevenston,  in  the  parish  of  Stevenston,  both  in  the  shire  of  Ayr^ 
which  is  at  or  near  to,  or  in  the  vicinity  of,  the  entrance  leading  from 
said  road  to  the  steading  of  the  farm  or  lands  of  West  Domra  or  Doura, 
in  the  parish  of  Kilwinning  aforesaid,  then  and  now  or  lately  occnpied 
or  tenanted  by  Robert  Blair,  then  and  now  or  lately  residing  there, 
and  on  or  near  to  that  part  of  said  road  which  is  adjoining  or  near  to 
the  said  farm  or  lands  of  West  Doura  or  Doura,  and  in  or  near  a  field 
called  or  known  as  the  East  Laigh  Park,  or  hj  some  similar  name,  or 
of  which  the  name  is  to  the  prosecntor  unknown,  which  is  situated  on 
said  farm  or  lands  of  West  Doura  or  Doura,  and  is  adjoining  or  near 
to  the  southern  side  of  said  road,  or  at  or  near  one  or  more  of  said 
places,  all  in  the  parish  of  Kilwinning  aforesaid,  you  the  said  John 
Barr  did,  wickedly  and  feloniously,  attack  and  assault  Mary  Campbell 
or  Donaldson,  a  widow,  then  and  now  or  lately  residing  in  or  near  the 
village  of  Stevenston  aforesaid,  and  did  drag  or  force  her  from  said 
road  into  said  field,  and  did,  in  or  near  said  field,  strike  her  with  yoar 
fists,  and  with  some  iron  or  other  instrument  to  the  prosecutor  Jan- 
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known,  repeated  severe  blows  on  or  abont  the  face  and  head  and  other    No.  62. 
parts  of  her  person,  and  did  knock  or  force  her  down  upon  the  ground,  Jo*^"  ^"^» 
and  di<4hold  her  down,  and  did  take  down  or  unloose  your  trowsers,       Ayr. 
aod  did  raise  her  pettic<»ats,  and  did  lie  upon  her  and  struggle  with  her,       1050?' 


and  did^ha?e  carnal  knowledge  of  her  person  forcibly  and  against  her  -^ 
will,  and  did  ravish  her ;  and  you  did  thereafter,  then  and  there,  again 
strike  her  with  your  fists,  and  with  some  iron  or  other  instrument  to 
the  prosecutor  onknown,  repeated  severe  blows  on  or  about  the  face 
and  bead  and  other  parts  of  the  person  ;  and  you  did  otherwise  mal- 
treat; and  abuse  her ;  by  all  which,  or  part  thereof,  the  said  Mary 
Campbell  or  Donaldson  was  severely  ciit  and  bruised,  and  was  seri- 
ously injured  in  her  person,  to  the  effusion  of  her  blood,  and  to  the 
danger  of  her  life  :  Or  othebwisb,  time  and  places  or  place  above 
libelled,  you  the  said  John  Barr  did,  wickedly  and  feloniously^  attack 
and  assault  the  said  Mary  Campbell  or  Donaldson,  and  did  drag  or 
force  her  from  said  road  into  said  field,  and  did  in  or  near  said  field, 
strike  her  with  your  fists,  and  with  some  iron  or  other  instrument  to 
the  prosecutor  unknown,  repeated  severe  blows  on  or  about  the  face 
and  head  and  other  parts  of  her  person,  and  did  knock  or  foirce  her 
down  upon  the  ground,  and  did  hold  her  down,  and  did  take  down  or 
unloose  your  trowsers,  and  did  raise  her  petticoats,  and  did  lie  upon 
her  and  struggle  with  her,  and  did  attempt  to  have  carnal  knowledge 
i>f  her  person  forcibly  and  against  her  will ;  and  this  you  the  said  John 
Barr  did  with  intent  to  ravish  the  said  Mary  Campbell  or  Donaldson ; 
and  jou  did  thereafter,  then  and  there,  again  strike  her  with  your 
^aia^  and  with  some  iron  or  other  instrument  to  the  prosecutor  un- 
known, repeated  aeyere  blows  on  or  about  the  face  and  head  and  other 
parts  of  her  person ;  and  you  did  otherwise  maltreat  and  abuse  her ;  by 
all  which,  or  part  thereof,  the  said  Mary  Campbell  or  Donaldson  was 
severely  cut  and  bruised,  and  was  seriously  injured  in  her  person,  to 
the  effusion  of  her  blood,  and  to  the  danger  of  her  life. 

In  the  course  of  the  trial,  a  witness  of  the  name  of 
John  Hutchinson,  designed  in  the  list  of  witnesses  as  a 
messenger-at-arms  in  Ayr,  was  adduced  on  behalf  of. the 
Crown,  who  deponed  as  follows : — 

I  am  a  messenger-at-arms.  Went  to  Mrs  D.'s  house  on  Sunday, 
25th  November.  Slie  described  the  person  who  had  injured  her.  She 
could  not  give  his  name,  and  said  she  knew  nothing  abont  him.  I  was 
present  at  pannel's  apprehension.  He  answeied  exactly  the  descrip- 
tion I  had  got.  She  told  me  of  some  scratches  on  his  face.  I  found 
scratches  on  his  face.  Mrs  D.  described  the  field  where  the  thing  had 
happened.  She  afterwards  shewed  me  the  field  when  able  to  go  out. 
I  had  in  the  meanwhile  been  on  field  from  her  description.     It  was  the 
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No.  62.     same.     It  was  on  same  Sunday  I  first  went  to  the  field.     I  fouod  a 

John  Barr.  quantity  of  blood  at  two  places,  and  at  both  the  ground  was  very  much 

Ayr.      torn.     It  was  soft  and  in  grass.     I  observed  at  one  of  the  places  cow 

1850       ^^^§'     '^^^  ^^  ^ho  furthest  from  the  gate,  and  the  greatest  quantity 

of  blood  was  there.     Found  a  number  of  onions,  a  piece  of  orange 

^'  ^'  half-sucked,  a  quantity  of  suet,  at  the  place  where  the  greatest  quan- 
tity of  blood  was.  The  prisoner  was  apprehended  next  morning,  Mon- 
day, at  7  A.  M.  I  first  took  him  to  the  inn  at  Dairy.  I  left  him  there 
with  Peter  Hutchison.  I  returned  to  his  house,  a  few  minutes  after 
taking  him  to  the  inn.  Eadie  was  with  me.  Pannel  was  in  bed  when 
I  apprehended  him.  He  dressed  himself,  and  I  took  him  away.  When 
I  returned  to  his  house,  I  took  possession  of  his  clothes.  Those  on 
him  are  the  same.  I  saw  him  put  them  on  to-day.  This  bonnet  I 
found  in  his  house.  He  has  now  on  a  white  shirt,  which  I  also  found 
in  his  house.  I  afterwards  shewed  those  clothes  to  Dr  Hutchison,  and 
afterwards  took  them  to  Edinburgh,  to  Dr  Douglas  Maclagan.  They 
were  marked  with  sealed  labels,  so  as  to  preserve  evidence  of  identity. 
I  had  kept  them  in  custody  up  to  that  time,  when  I  delivered  them  to 
Dr  Maclagan.  They  are  in  precisely  the  same  state  as  when  I  found 
them.  There  were  stains  on  outer  clothes.  They  appeared  to  be  blood. 
I  found  marks  of  cow-dung  on  the  white  shirt.  Eadie  was  with  me 
when  Mrs  D.  shewed  me  the  field.  I  know  the  road  from  Kilwinning 
to  Dairy.  Distance  from  Mrs  M^Nish's  to  schoolhouse,  about  from 
30  to  40  yards ;  may  be  a  good  deal  more.     I  am  not  certain. 

Cross-examined. — I  occasionally  act  as  clerk  in  Fiscal's  office,  and 
I  take  precognitions  for  him.  I  took  two  or  three  statements  in  this 
case,  from  parties  at  whose  houses  it  had  been  said  Mrs  Donaldson  had 
been  drinking.  I  recollect  of  taking  precognitions  from  three  parties 
who  have  been  examined  to-day,  and  may  have  taken  others,  but  I  for- 
get if  I  did  so. 

Boyle  thereupon  objected  to  the  witness  being  further 
examined,  and  requested  the  Judge  to  inform  the  jurj 
that  his  evidence  was  inadmissible,  on  the  ground  of 
agency  and  partial  counsel,  and  cited  the  cases  of  Stephens, 
April  20.  1839  ;  M'Clure,  March  15.  1848 ;  Jiobertson, 
February  9.  1^49. 

Maitlakd. — ^Those  cases  do  not  apply,  as  in  all  of 
them  the  party  sought  to  be  adduced  was  in  a  different 
situation  from  that  of  the  present  witness.  It  could  not 
be  contended  that  the  objection  of  partial  counsel  was  to 
be  applied  with  equal  strictness  in  criminal  as  in  civil 
cases.     Were  that  so,  it  would  exclude  the  evidence  of 
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policemen,  whose  duty  it  was  to  get  up  all  the  evidence    No.  62. 

possible  against  a  wrong-doer.     In  this  case,  the  witness ' 

was  not  then  employed  by  the  fiscal,  and  it  was  quite    May^ 
competent  for  him  to  have  taken  all  the  steps  he  did, 
and  without  the  fiscal's  authority. 

The  Ck)UET,  after  considering  the  cases  cited,  repelled 
the  objection  to  the  admissibility  of  the  witness,  holding 
that,  however  indiscreet  the  fiscal  had  been  in  allowing 
the  witness  to  take  such  important  steps  in  the  prosecu- 
tion as  he  appeared  to  have  done,  there  was  not  enough 
to  exclude  his  testimony. 

The  witness  was  then  recalled,  and  his  examination 
proceeded  with. 

The  jury  unanimously  found  the  pannel  guilty  as  li- 
belled. 

In  respect  of  which  verdict  of  assize,  the  Court  sen- 
tenced the  pannel  to  be  transported  for  the  period  of  his 
natural  life. 


HIGH   COURT. 

Present,  -^--f- 

The  Lord  Justice-Clerk, 

Lords  Mackenzie  and  Moncreiff, 
Her  Majesty's  Advocate — SoL-Oen.  Moncreiff'-^Deas  A.D. 

AGAINST 

Daniel  Frasbr. — Kinnear. 

Indictment — Reletangy — Description. — Held  that  in  modem 
practice  it  was  sufficient  to  describe  the  article  stolen  by  a  generic 
name,  under  which  the  party  injured  could  identify  it. 

Theft. — Direction  to  the  Jury^  that  if  a  pasty  receive  an  article  for 
the  purpose  of  pledging  it,  he  may  be  guilty  of  stealing  the  same, 
although  he  actually  pledge  it,  if  his  purpose  was  all  along  to  ap- 
propriate the  advance  thereon  to  himself. 
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DaJei*        Daniel  Fraseb  was  charged  with  Thefft,  aggravated 
Fraser.    by  bejpg  habit  and  repute  a  thief,  and  previously  con- 
High  Court,  victed  of  Theft : 

June  3. 

L_-      ^^  SO  PAR  AS,  on  the  23d  day  of  April  1850,  or  on  one  or  other  of 

Theft  ii^Q  jji^yg  Qf  ^^jij  month,  or  of  March  immediately  preceding,  or  of  May 
immediately  following,  within  or  near  the  house  situated  in  or  near 
Warriston's  Close,  High  Street,  in  or  near  Edinburgh,  then  and  now 
or  lately  occupied  by  Elizabeth  M'Dougal  or  Fraser,  then  and  now 
or  lately  residing  there,  you  the  said  Daniel  Fraser  did,  wickedly  and 
feloniously,  steal  and  theftuously  away  take,  two  gowns,  the  property, 
or  in  the  lawful  possession,  of  Ann  Fraser  or  Black  lock,  daughter  of 
and  then  and  now  or  lately  residing  with,  the  said  Elisabeth  M^Dongal 
or  Fraser,  or  in  the  lawful  possession  of  the  said  Elizabeth  M^Dougal 
or  Fraser. 

Kinneab  objected  to  the  relevancy  of  the  indictment^ 
on  the  ground  that  the  articles  stolen  were  not  suffi- 
ciently described.  The  pannel  was  entitled  to  every 
information  which  the  Public  Prosecutor  had,  and  in 
several  cases  the  Court  had  animadverted  upon  the 
vagueness  of  indictments  framed  like  the  present ;  cases 
of  Henderson,  6th  November  1833,  Bell's  Notes,  p.  205; 
Campbell,  same  date,  ubi  supra ;  Blackwood,  6th  February 
1837»  BelPs  Notes,  p.  204 ;  where  the  reasons  on  which 
the  Court  had  proceeded  in  the  various  cases  were  given. 
The  value  and  quality  of  the  articles  bearing  a  generic 
name  might  be  totally  different. 

The  Lord  Justice-Clerk. — I  think  the  objection 
ought  to  be  repelled.  No  doubt  the  old  practice  was 
more  strict,  but  at  present  that  strictness  has  been 
abandoned.  The  whole  question  is  that  of  identification, 
and  if  the  party  who  has  sustained  the  injury  is  able  to 
identify  the  articles,  that  is  all  that  is  required.  Indeed, 
in  so  far  as  quality  is  concerned  in  such  cases  as  the 
present,  it  would  require  the  Public  Prosecutor  to  have 
a  mercer  at  his  elbow  to  enable  him  to  frame  an  indict- 
ment, were  it  necessary  for  him  to  describe  the  material 
of  which  the  gown  was  made ;  and,  in  so  far  as  value  is 
sought  to  be  made  material,  of  what  consequence  can 
that  be  ?     We  have  every  day  instances  of  indictment! 
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libelling  thefts  of  hams,  cheeses,  &c.,  without  any  aver-    ^^^j'; 
ment  as  to  values,  to  which  no  one  ever  thought  of  ob-    Fraaer. 
jecting,  the  whole  question  being  whether  the  party  is  High  Court. 
able  to  identify  them.  i»do.' 

Lord  Mackenzie. — I  remember  noting  long  ago  that  Theft 
there  was  a  change  in  the  practice  respecting  the  strict- 
ness required  in  libelling  the  description  of  property 
alleged  to  have  been  stolen,  and  its  value,  and  at  that 
time  I  had  some  doubt  as  to  the  propriety  of  the  change, 
but  that  has  altogether  disappeared,  as  I  have  never  seen 
the  pannel  suffer  any  disadvantage  from  the  change. 

The  objection  was  repelled. 

It  appeared  in  the  course  of  the  trial  that  the  pannel 
had  received  one  of  the  gowns  for  the  purpose  of  pawn- 
ing it,  and  that  he  had  done  so,  and  afterwards  appro- 
priated the  money  to  himself 

KiNNEAB  objected,  in  his  address  to  the  Jury,  that  this 
did  not  amount  to  theft  of  that  gown. 

The  LoBD  Justice-Clerk,  in  summing  up,  told  the 
Jury,  in  respect  of  the  objection  stated,  that  the  &cts 
did  not  support  the  charge  of  stealing  the  first  gown.  The 
Court  could  not  say  that  if  the  pannel  had  taken  posses- 
sion of  the  gown  with  the  express  purpose  of  turning  it 
into  money,  and  then  keeping  it,  it  would  not  have  been 
theft,  but  this  was  not  alleged  in  the  indictment,  and,  as 
the  proof  left  the  matter  in  doubt,  the  charge  had  better 
be  withdrawn  as  to  that  gown. 

The  SoucitoB-GENERAL  withdrew  the  charge  as  to 
that  gown. 

The  Jury  unanimously  found  him  guilty  of  the  rest  of 
the  libel. 

In  respect  of  which  verdict  of  Assize,  the  pannel  was 
sentenced  to  be  transported  for  the  period  of  ten  years. 
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Present, 
TuE  Lord  Justicb-Clkrk. 

June  1 1 . 

1850.  Lords  Moncreiff  and  Cockburn. 

FiKNiE,  Suspender — Neaves, 

AGAINST 

OiLMOUB,  Respondent — .4.  T.  Boyle, 

Justices — Glosbd  Doors. — Held,  that  it  was  a  relevant  ground  of 
suspension  that  the  Justices  had  tried  and  sentenced  the  complainer 
in  a  court  from  which  the  public  were  excluded. 

No.  64.        This  was  a  suspension  of  a  sentence  pronounced  by  the 
GHmour!  Justlccs  of  Ifvine  against  the  suspender,   master  and 
Higii  Court,  servants'  act,  4th  Geo.  IV.,  for  sentencing  him  to  thirty- 
^Tm!'  fi^®  ^*y®  imprisonment. 

This  sentence  was  sought  to  be  set  aside  on  various 
grounds,  the  principal  of  which  was,  that  the  Magistrates 
had  held  their  Court  with  closed  doors  at  the  time  when 
the  suspender  was  before  them. 

This  was  admitted  on  the  part  of  the  respondent,  under 
this  explanation,  that  the  Magistrates  had  so  acted  under 
an  apprehension  that  the  public  peace  might  be  disturb- 
ed, and  a  rescue  effected,  were  the  populace  able  to  ob- 
tain access  to  the  Court. 

The  Court  held,  that,  by  the  common  law  of  Scotland, 
Police  Courts  were  public,  and  that  no  sentence  pro- 
nounced at  a  time  when  the  public  were  excluded  could 
be  allowed  to  stand,  there  being  no  proof  of  the  neces- 
sity for  protecting  the  Court  from  violence,  and  accord- 
ingly passed  the  bill  of  suspension,  with  expenses. 
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Present, 

The  Lord  Justice-Clerk,  ''niso  "' 

Lords  Moncreiff,  Cockburn,  Wocd,  and  Ivory. 

William  Campbell  Sleioit,  Esq.  and  Thomas  Russell,  Complainers. 
—6/.  G.  Bdl—Inglu. 

against 

Richard  John  Moxey,  Respondent — Neaves — Dea», 

Suspension — Police  Offbncb-*Relevancy. — Held,  that  it  was  a 
good  charge  in  a  Police  complaint  to  allege  that  the  party  had  been 
guilt  J  of  a  breach  of  the  publio  peace,  by  behaving  in  a  disorderly 
manner  at  a  public  meeting,  and  interrupting  and  obstructing  the 
pitceedings. 

This  was  a  suspension  of  a  sentence  in  the  Police    no.65. 
Court  of  Edinburgh,  proceeding  on  the  following  com-  Ru^n'JjJ 
plaint : —  ^oxey.' 

HighCoart. 
*  Unto  the  Honourable  the  Magistrates  of  Edinburgh,  or  any  of   "^*J^|J^' 
^  them  officiating  as  Judge  in  the  Police  Court  of  Edinburgh, \ — 

*  the  complaint  of  Richard  John  Moxey,  Superintendant  of  ^""P**"*®"' 

*  Police,  and  Procurator-Fiscal  of  Court  for  the  public 

*  interest ; 

*  Humbly  Sheweth, — That  "William  Campbell  Sleigh,  barrister-at- 
*'  law,  now  or  lately  residing  in  Princes  Street,  Edinburgh,  and 
*'  Thomas  Russell,  an  ironmonger,  now  or  lately  residing  in  Lauriston 
'  Place,  near  Edinburgh,  have  been  guilty  of  the  crime  or  offence  of 

*  committing  a  breach  of  the  publio  peace,  actors  or  actor,  or  art  and 

*  part,  in  so  far  as  the  Right  Honourable  William  Johnston,  Lord 
^  Provost  of  Edinburgh,  having,  upon  the  1st  day  of  April  1850  years, 
*'  or  about  that  time,  called  a  publio  meeting  of  the  inhabitants  of 

*  Edinburgh  and  its  vicinity,  to  be  held  within  the  hall  situated  in 
'  George  Street,  Edinburgh,  known  as  the  Music  Hall,  upon  the  8th 
'  day  of  the  said  month  of  April,  in  compliance  with  a  requisition,  of 
'  date  the  said  Ist  day  of  April,  subscribed  by  John  Lee,  Doctor  of 

*  Divinity,  Principal  of  the  University  of  Edinburgh,  and  others,  re- 

*  questing  the  said  William  Johnston  to  call  a  public  meeting  of  the 

*  inhabitants  of  Edinburgh  and  its  vicinity  opposed  to  the  Bill  pre- 

*  sently  before  Parliament  for  legalizing  the  marriage  of  a  husband 
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No.  65.     «  with  his  deceased  wife's  sister,  with  the  view  of  peiitioniog  agaJDst 

RuMell  V.   '  ^^^  ^^^^ '  ^^^  ^^®  ^^^  requisitionists,  or  some  of  them,  and  varioiu 

Moxey.     «  other  individuals,  inhabitants  of  Edinburgh  and  its  vicinity,  opposed 

High  Court.  '  to  the  said  Bill,  being,  upon  the  8th  day  of  the  said  month  of  April 

1850^^     '  assembled  within   the  said   hall,  and  the  said   William  Johnston 

having  been  appointed  chairman  of  the  said  meeting,  and  having 

taken  the  chair  accordingly,  the  said  accused  did,  both  and  each,  or 

*  one  or  other  of  them,  place  and  time  last  above  libelled,  behave  in  a 
*'  disorderly  manner,  and  interrupt,  obstruct,  and  disturb  the  proceed- 
*•  ings  of  the  said  meeting,  and  did  persist  in  so  doing,  though  warned 
*•  and  admonished  by  the  said  William  Johnston,  and  others,  to  desist 

*  therefrom,  whereby  the  said  William  Johnston,  as  chairman,  and 
*'  the  parties  forming  said  meeting,  or  some  of  them,  were  annoyed  and 
^  molested,  and  a  breach  of  the  public  peace  was  committed. — It  is 

*  therefore  craved   that   warrant  be  granted  for  apprehending  and 

*  bringing  the  said  accused  into  Court  to  answer  to  this  complaint ;  for 
'  citing  witnesses  for  both  parties ;  and  that  the  said  accused  be  there- 
*•  after  punished  according  to  law^,  or  that  such  other  judgment  be 
^  given  as  the. case  may  require. — According  to  Justice.' 

(Signed)         '  J.  R.  Moxet,  Sup.'      . 

Which  sentence  was  in  the  following  terms : — 

*  Edinburgh,  lOth  April  1850. — The  Judge  finds  this  complaint 

*  proved  against  the  accused  by  evidence  adduced,  and  finds  them 
^  guilty   accordingly  ;    therefore   fines  and  amerciates  the  accused 

*  William  Campbell  Sleigh  in  the  sum  of  two  guineas  sterling,  payable 

*  to  the  clerk  of  Court ;  and  ordains  said  accused  to  find  sufficient 

*  caution,  acted  in  the  books  of  Court,  under  a  penalty  of  ten  pounds 
^  sterling,  for  good  behaviour  for  six  calendar  months  from  and  after 

*  the  payment  of  said  fine,  or  from  the  expiry  of  the  term  of  imprison- 
*'  ment  after  mentioned,  for  non-payment  thereof ;  and  the  said  accused 

*  to  be  incarcerated  in  the  prison  of  Edinburgh,  therein  to  be  detained 
'  until  said  fine  be  paid,  and  said  caution  be  found ;  but  for  non-pay- 

*  ment  of  the  fine,  not  exceeding  twenty  days  from  this  date,  and  for 

*  not  finding  caution,  not  exceeding  twenty  days  further  from  payment 
^  of  the  fine,  or  from  the  expiry  of  the  term  of  imprisonment  for  non- 
^  payment  thereof ;  fines  and  amerciates  the  accused  Thomas  Russell 
'  in  the  sum  of  one  guinea  sterling,  payable  to  the  clerk  of  Court ; 
^  sentences  and  adjudges  said  accused  to  be  incarcerated  in  said  prison, 

*  therein  to  be  detained  antil  said  fine  be  paid,  but  not  exceeding  ten 

*  days  from  this  date. — One  word  deleted.' 

(Signed)        *  William  Law.' 

The  respondent  in  his  4th  and  5th  statement  of  facts 
alleged  as  follows  : — 
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'  4.  After  the  first  resolution  had  been  proposed  and  §,2^^^^^ 
seconded,  the  suspender,  Mr  Sleigh,  rose  to  speak.  ^^^•• 
It  was  seen  and  understood,  as  was  indeed  the  fact, 


HighConrt. 

'  that  he  had  come  to  oppose  and  obstruct  the  proceed-  June  12. 

*  ings,  and  that,  if  allowed  to  proceed,  this  would  be  the  ^ 
'  effect.     The  chairman  thereupon  intimated  to  him  that 

*  he  would  not  be  allowed  to  do  so ;  and  when  this  iri- 
'  timation  was  disregarded,  a  great  deal  of  excitement 
'  and  disturbance  ensued.     The  suspender  persisted  in 

*  his  attempts,  in  defiance  of  repeated  admonitions,  and 
'  against  the  manifest  feeling  of  the  meeting,  and  much 
'  irritation  and  commotion  were  occasioned.     The  re- 

*  spondent  was  then  called  on,  in  his  official  capacity,  to 

*  take  the  suspender  into  custody;  and  the  chairman 

*  having,  on  an  appeal  to  him  by  the  respondent,  de- 
'  clared  that  the  proceedings  were  obstructed,  and  the 

/  meeting  disturbed  by  the  suspender's  conduct,  the  re- 
'  spondent,  who  considered  that  a  breach  of  the  peace 

*  had  been  so  committed,  conceived  that  he  had  no  al- 
'  temative  but  to  take  the  suspender  into  custody,  as 

*  the  only  means  of  restoring  order,  and  preventing  more 

*  serious  consequences.' 

'  6.  A  similar  scene  was  repeated  afterwards,  when 
'  the  other  suspender,  Mr  Russell,  rose  and  insisted  on 

*  being  heard  in  favour  of  Mr  Sleigh's  views,  which  he 

*  had  previously  intimated  in  writing  to  the  Lord  Provost 

*  that  he  meant  to  support.     Mr  Russell  was  also  re- 

*  quired  to  desist,  but  reftised  to  do  so,  and  was  ulti- 

*  mately  in  like  manner  removed,  in  consequence   of 

*  similar  demands  and  complaints  made  to  the  respondent 
'  as  to  the  effects  of  his  conduct :  after  which  the  busi- 
'  ness  of  the  meeting  proceeded  without  interruption.' 

Inglis,  for  Suspender. — ^The  complaint  did  not  set 
forth  any  offence.  All  that  was  done  was  alleged  to 
have  taken  place  at  a  public  meeting,  at  which  the  sus- 
penders had  a  right  to  be  present.  And  what  was 
charged  against  them  in  the  minor  of  the  complaint  was, 
that  they  behaved  in  a  disorderly  manner.    This  was  too 
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No.  65.    ambiguous,  and  was   quite  consistent  that  they  were 

Rusaeii «.  merely  out  of  order,  as  m  speaking  to  a  resolution  not 

^^y'    then  before  the  meeting,  or  in  other  ways  not  constitu- 

jnile  12! '  ting  a  police  offence.     What  was  farther  alleged,  as  to 

^^'     the  obstruction  of  the  meeting,  did  not  carry  the  matter 

uRpeusjoD.  ^^y  fiurther,  as,  in  all  cases  where  a  party  was  out  of 
order,  it  necessarily  happened  that  be  created  an  inter- 
ruption or  obstruction  to  the  meeting.  This  went  to 
the  whole  case,  and  if  the  complaint  was  not  so  specific 
as  to  shew  any  offcfnce,  then  the  presiding  Magistrate 
had  no  jurisdiction. 

The  Lord  Justice^Clebk. — It  would  be  giving  undue 
importance  to  this  case  to  require  any  answer.  The 
complaint  sets  forth,  that  the  suspenders  have  been 
guilty  of  a  breach  of  the  public  peace ;  and,  after  setting 
forth  the  place  and  circumstances  where  the  offence  was 
committed,  alleges  that,  at  the  public  meeting  mention- 
ed, the  parties  behaved  ki  a  disorderly  manner,  and  in- 
terrupted and  obstructed  the  meeting  after  admonition 
from  the  Lord  Provost,  who  presided.  That  such  a 
charge  was  proper  for  the  Police  Court  no  one  can  doubt ; 
and  as  to  what  is  said  as  to  being  disonlerly,  meaning 
that  the  parties  were  merely  out  of  order,  that  was  a 
matter  for  the  Police  Magistrate  to  adjudicate  upon  on 
hearing  the  evidence  as  to  the  conduct  of  the  parties. 
By  imposing  the  sentence,  the  Ma^strate  found  that 
the  parties  had  been  criminally  disorderly,  and  hav- 
ing so  found,  we  have  no  jurisdiction  to  review  bis 
sentence. 

The  other  Judges  concurred.  Lord  Cockburn  remark- 
ing, that  he  considered  the  complaint  as  a  model  for 
Police  Courts  in  similar  cases. 

The  note  of  suspension  was  accordingly  reftised,  with 
expenses: 
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James  Burns,  Appellant — Deas. 

AGAINST 

John  Burnet,  Respondent^-  Young, 

Appeal — Jurisdiction — Procedure. — Held,  1st,  that  the  Court  of 
appeal  would  not  direct  enquiry  in  an  appeal  against  a  Police  sen- 
tence, unless  there  was  some  irregularity  patent  on  the  proceedings, 
or  an  allegation  that  the  Magistrate  had  exceeded  his  jurisdiction. 
2d,  That  the  Procurator-fiscal  had  equal  privileges  as  the  rest  of  the 
lieges  in  respect  of  offences  where  pecuniary  penalties  were  aloue 
sought  to  be  recovered,  and  that  a  formal  complaint  was  in  such 
case  unnecessary. 

This  was  a  certified  appeal  from  the  Glasgow  Circuit    No.  ^e. 
Court  of  Justiciary  under  the  following  interlocutor : —      Bumet/ 


High  Court. 
*  In  respect  that  it  is  maintained  in  this  case  that  an  appeal  to  the    <1^°®  l^* 

Circuit  Court  of  Justiciary  is  competeut  in  all  cases  from  any  sen- L_ 

tence  of  the  Magistrates  of  Glasgow  sitting  under  the  Police  statute,     Appeal, 
and  that,  in  virtue  of  the  general  clause  of  that  ;itatute,  §  282,^  and 


^  By  statute  6th  and  7th  Vic,  cap.  99,  entitled  '  An  act  to  conso- 
*•  lidate,  amend,  and  extend  the  provisions  of  several  acts  for  the  better 
*•  paving,  watching,  lighting,  and  cleansing,  and  for  regulating  the 
'  Police  of  the  City  of  Glasgow,  and  adjoining  districts ;  and  also  for 
'  managing  the  statute  labour  of  the  said  city ;  and  for  other  purposes 
'  in  relation  thereto,'  it  is  enacted  by  section  282,  '  That  if  any 
'  person  shall  be  aggrieved  by  any  sentence  pronounced  by  the  Magis- 

*  trates  under  this  act,  it  shall  be  lawful  for  such  person  to  appeal  to 
'  the  Conrt  of  Justiciary  at  the  next  Circuit  Court  to  be  held  at 
'  Glasgow,  or  elsewhere,  for  the  Western  Circuit,  in  the  manner  and 
^  under  the  rules,  limitations,  and  conditions  contained  in  an  act  passed 
'  in  the  twentieth  year  of  the  reign  of  His  Majesty  King  George  the 

*  Second,  intituled  An  act  for  taking  awag  and  abolishing  Heritable 
'  Jurisdictions  in  Scotland ;  and  it  shall  not  be  competent  to  appeal 
'  from  or  to  bring  the  judgment  of  the  Magistrates  under  this  act, 

*  under  review,  by  advocation,  suspension,  suspension  and  liberation, 
^  or  reduction,  or  in  any  way  whatever,  other  than  is  hereby  provided 

*  for;  saving  always  any  right  of  appeal  or  other  mode  of  review 

*  authorized  by  any  other  act,  under  which  it  is  by  this  act  made  law- 
^  ful  for  the  said  Magistrates  or  any  of  them  to  try  crimes  or  offences : 
'  Provided  always,  that  no  such  appeal  shall  operate  as  a  stay  of  exe- 
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No.  66.  '  in  respect,  that  though  this  qoestion  has  been  agitated  iu  varioua 
Burnet.'  '  <i^^Bes  in  the  High  Court  of  Justiciary,  it  is  believed  that  the  judg- 
jj.  ,  ^ —  *  nients  in  those  cases  have  proceeded  on  special  circumstances,  so  that 
Jane  12. '  *  the  general  question  on  the  effect  of  the  clause  of  the  statute  has  not 
^^^^'  '  been  definitely  settled ;  certifies  the  case  to  the  High  Court  of 
Appeal     <  Justiciary,  to  be  held  in  Edinburgh  on  Monday  the  20th  day  of 

*  May  next,  or  whatever  other  day  may  be  appointed  for  hearing  it.' 

(Signed)        James  W,  Moncrbiff.' 

The  appeal  was  presented  against  a  conviction  pro- 
ceeding on  the  following  citation  : — 

'  Cektral  DisTRioi  Polios  Opfio^  Glasgow,  28t]i  January  1850. 
^  To  James  Hums,  auctioneer,  92  Trongate  Street,  you  are  hereby 

*  summoned  to  compear  before  the  Sitting  Magistrate,  in  the  Police 

*  Court,  Glasgow,  on  the  twenty-ninth  day  of  January  current,  at  10 
'  o'clock  forenoon,  to  answer  to  a  complaint  at  the  instance  of  the 
*'  Procurator-Fiscal  of  Court,  charging  you  with  having  on  Saturday 

*  last,  within  or  near  the  shop  or  premises  occupied  or  rented  by  yoo, 

*  situated  in  or  near  Trongate  Street,  Glasgow,  called  or  proclaimed, 
^  or  caused  to  be  called  or  proclaimed,  a  public  sale  or  auction,  to  the 

*  disturbance  and  annojrance  of  the  inhabitants  in  the  neighbourhood, 
'  in  contravention  of  the  Police  Act. 

'  CoLiM  Campbell,  Police  Officer/ 

The  entry  in  the  Police  Court  book  was  as  follows : — 

*  Police  Court,  Glabogw,  Tuesday,  29th  January,  1850. 
*  Sitting  in  Judgment,  John  Gjlmour,  £squire,  Bailie. 
'  The  Procurator<-Fiseal  of  Court  for  the  Public  interest  charges  the 

*  Defenders  after  named  and  designed  with  the  Crimes,  Offences,  and 

*  Contraventions  after  stated,  and  craves  that  on  conviction  thereof 
^  they  be  punished  by  Fine  or  Imprisonment,  or  otherwise  disposed 
c  in  terms  of  Law,  vii.'  (Signed)        *  John  Burnet,  P.F/ 

<  333        James  Burns,  Auctioneer,  92  Trongate  Street         10/6 
*  Charged  with  having,  on  Saturday  last,  within  or  near  the  Shop 

*  or  premises  occupied  or  rented  by  him,  situated  in  or  near  Trongate 
'  Street,  Glasgow,  called  or  proclaimed,  or  caused  to  be  called  or  pro- 
'  claimed  a  Public  Sale  or  Auction,  to  the  disturbance  and  annoyance 

^  cution  in  cases  where  the  sentence  or  decree  awards  the  payment  of 

*  any  money  and  expenses,  unless  on  consignation  of  such  money  and 

*  expenses,  nor,  in  cases  where  the  sentence  or  decree  awards  imprison- 
^  ment,  unless  on  sufficient  caution  for  the  appearance  of  the  party  in 

*  such  manner  as  the  Judge  shall  direct,  and  that  without  prejudice  in 

*  either  case  to  the  caution  or  security  required  by  the  said  recited  act' 
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'  of  the  Inhabitants  in  the  neighbourhood,  and  in  Contravention  of  the     No.  69. 
'  On  defender's  motion,  continues  the  case,  in  order  to  his  Procura-- 


*  tor  appearing.  (Init^)  J.  G.'         ^tfif" 

IKSO. 

Deas,  for  the  appellant, — ^There  were  two  questions  ^pi^- 
involyed  in  this  appeal ;  1st,  one  of  jurisdiction  of  the 
Court  of  Appeal,  to  ascertain  the  facts  as  to  whether  there 
had  been  a  contravention  of  the  statute  or  not ;  and,  2d; 
as  to  the  validity  of  the  complaint  on  which  the  convic- 
tion proceeded. 

As  to  the  first  point,  after  the  case  of  Lockie  M*  Whar- 
iei\  High  Court,  Feb.  15. 1849  {arUe,  p.  161),  there  could 
be  no  doubt  that  the  court  of  appeal  had  authority  to  do 
everything  which  was  necessary  fully  to  review  the  sen- 
tence complained  of,  even  though  that  should  involve 
the  renewed  investigation  of  the  facts. 

The  Lord  Justice-Clerk. — ^Do  you  contend  that  the 
court  of  appeal  is  to  sit  and  bear  the  complaint  anew. 

Deas. — That  will  depend  on  whether  the  Judge  in 
the  Superior  Court  deems  such  investigation  necesssary. 
After  the  case  of  Lockie  he  cannot  decline  to  do  so  on 
the  ground  of  inconvenience. 

The  Lord  Justice-Clerk. — ^The  Court  are  unani- 
moasly  of  opinion  that  the  case  of  Lockie  is  not  an 
authority  to  the  extent  you  put  it.  In  that  case,  the  ob- 
jection stated  against  the  conviction  appeared  on  the 
face  of  the  proceedings  themselves,  arose  as  to  the  cor- 
rectness of  the  deduction  the  Magistrate  drew  from 
the  terms  in  which  the  confession  had  been  made.  No- 
thing of  that  kind  arises  here,  and  it  is  proper  that  it 
should  be  at  once  understood,  that,  neither  here,  nor  in 
the  Circuit  Court  of  appeal,  do  we  sit  to  review  the 
question  of  guilt  or  innocence  on  a  relevant  complaint, 
without  some  irregularity  appearing  on  the  proceedings 
themselves. 

Deas. — ^As  set  forth  in  the  Police  books,  the  charge 
was  at  the  instance  of  the  Procurator-fiscal,  but  there 

2b 
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No.  66.    had  been  no  previous  complaint  by  bim,  although  the 
Burnet.'  citatiou  boFC  that  there  had  been  such  previous  complaint. 


High  Court.  The  charge  was  under  the  246th  section,  andthepro- 
^850.  '  ceedings  altogether  differed  from  those  contemplated  in 
Appeal,  the  266th  and  272d,  where  the  proceedings  were  to  be  at 
the  instance  of  the  Procurator-fiscal.  The  265th  section, 
which  contemplated  the  proceedings  bj  private  parties, 
and  did  not  give  the  power  of  imprisonment,  was  alto- 
gether different ;  that  section,  applied  against  coachmen 
for  excessive  cab-hire,  &c.,  and  was  altogether  different 
from  complaints  at  the  instance  of  the  fiscal,  at  whose  in- 
stance, under  the  266th,  the  punishment  of  imprisonment 
might  be  awarded.  There  ought  to  have  been  a  formal 
complaint  lodged  before  citation,  and  a  copy  thereof  de- 
livered at  the  time  the  party  was  cited. 

Young. — ^The  proceedings  were  valid  under  the  278th 
section,  the  party  having  not  objected  in  limine,  either 
on  the  ground  of  a  regular  citation,  misnomer,  or  infor- 
mality. 

The  Lord  Justice-Cleek. — ^This  case  is  clear;  the 
entry  in  the  Police  book  shews  that  the  Procurator-fiscal 
was  acting  under  the  265th  section,  and  not  under  the 
266th,  and  the  reason  why  he  so  acted  is  obvious.  The 
act  charged  was  a  mere  Police  offence,  which  might  be 
fiiUy  punished  by  means  of  a  fine,  and  accordingly  a  fine 
is  imposed.     I  think  this  was  quite  competent. 

LoBD  Wood. — ^The  argument  of  Mr  Deas,  if  correct, 
would  exclude  the  fiscal  from  acting  at  all  under  the 
265th  section.  I  see  nothing  in  the  statute  to  justify 
such  a  construction  of  the  statute. 

The  other  Judges  concurred,  and  the  note  of  suspen- 
sion was  refcLsed,  with  expenses. 
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Present, 

The  Lord  Justice- Geiieral, 

July  20. 
The  Lord  Justice-Clerk,  1850. 

Lords  Mackenzie,  Moncreiff,  Cockburn,  Wood,  and  Ivory. 

Heb  Majsbtt's  Adyooate — SoL'Gen.  Moncreiff— G,  Young  A.D, 

against 

David  Balfour — Paton, 

Statute  1701 — Bail— Letters  op  Intimation — Criminal  Let- 
ters.— Held,  that  where  a  party  in  prison  applies  for  and  serves 
letters  of  intimation  nnder  the  act  1701,  and  thereafter,  before  sixty 
days,  is  liberated  on  bail  at  his  own  request,  he  may  be  indicted 
anew  after  the  expiration  of  sixty  days,  and  that  criminal  letters 
are  not  necessary. 

David  Balfour,  porter  and  pointsman  on  the  Edin-  ^o.  67. 
burgh  and  Glasgow  Railway,  was  indicted  at  the  Glasgow  Balfour. 
Spring  Circuit  upon  Culpable  Neglect  of  Duty :  High  Court. 

1850.  ' 
Ix  so  FAR  AS,  you  the  said  David  Balfour  being,  time  hereinafter  - — 

libelled,  employed  as  a  pointsman  upon  the  Edinburgh  and  Glasgow  Neglect  of 

Railway,  and  as  such,  or  in  some  other  capacity,  being  in  charge  of  ^^ty. 

certain  switches  or  points  upon  or  connected  with  said  railway  at  or 

Qamgaber,  in  the  parish  of  Kirkintilloch,  and  county  of  Dumbarton, 

where  the  Monklands  Junction  Railway  joins  the  said  Edinburgh  and 

Glasgow  Railway,  and  it  being  your  duty  to  see  and  take  care  that 

eyerytbing  about  the  switches  or  points  under  your  charge  was  right 

and  in  working  order,  and  to  keep  the  same  locked  or  shut,  except 

when  required  to  be  opened  to  admit  of  the  passage  of  engines  or  trains, 

yon  the  said  David  Balfour  did,  on  the  1st  day  of  January  1850,  or  on 

one  or  other  of  the  days  of  that  month,  or  of  December  immediately 

preceding,  or  of  February  immediately  following,  in  culpable  neglect 

of  yonr  duty  above  libelled,  fail  and  omit  to  shut  or  lock,  or  to  keep 

shut  or  locked,  a  switch  or  point  under  your  charge  as  aforesaid,  upon 

or  connected  with  said  Edinburgh  and  Glasgow  Railway,  at  or  near 

Gamgaber  aforesaid,  and  upon  or  connected  with  a  lye  or  line  of  rails 

leading  into  a  siding  at  or  near  the  place  where  the  said  Monklands 

Junction  Railway  joins  the  said  Edinburgh  and  Glasgow  Railway,  and 

did  leave  the  same  open,  or  permit  and  allow  the  same  to  remain  open. 
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No.  67.    at  a  time  when  it  was  not  required  to  be  open  to  admit  of  the  passage 
^^^^      of  any  engine  or  train,  or  for  any  other  purpose,  and  when  it  was 

'—  necessary  or  proper,  for  the  safety  of  the  lieges^  that  it  sliould  be  locked 

July  20.  ^'  ®^"*  *  ^^  consequence  whereof,  a  passenger  train  from  Airdrie  to 
1830.  Glasgow,  drawn  by  a  locomotiFe  engine,  was,  time  above  libelled,  pie- 
Culpable  vented  from  passing  from  the  said  Monklands  Junction  Railway,  on  to 
Neglect  of  the  main  line  of  the  said  Edinburgh  and  Glasgow  Railway,  at  the 
junction  of  said  railways,  and  was  turned  or  had  its  course  diverted  into 
the  said  siding  at  or  near  Gamgaber  aforesaid,  and  at  or  near  the  place 
where  the  said  Monklands  Junction  Railway  joins  the  said  Edinburgh 
and  Glasgow  Railway,  and  came  violently  in  collision  or  contact  with 
a  train  or  number  of  trucks  or  other  carriages  then  standing  in  said 
siding,  and  a  great  number  of  the  lieges  who  were  in  or  upon  said  pas- 
senger train,  were  thereby,  and  in  consequence  of  the  concussion  oc- 
casioned by  said  collision,  or  contact,  violently  thrown  or  forced  upon 
or  against  one  another,  and  upon  or  against  portions  of  the  carriages  io  j 
or  upon  which  they  were  travelling,  and  were  cut,  bruised,  and  j 
wounded,  to  the  serious  injury  of  their  persons,  and  were  put  in  danger 
of  their  lives :  In  particular,  Robert  M'Lachlan,  then  and  now  or 
lately  a  clerk  to  William  Buist  and  Company,  now  or  lately  coal- 
merchants  in  Airdrie,  and  now  or  lately  residing  in  Airdrie,  was 
out,  bruised,  and  wounded,  on  or  near  the  head  and  face,  or  other 
parts  of  his  person,  to  the  effusion  of  his  blood,  and  the  serious 
injury  of  his  person ;  Ann  M^Ilrevie  or  Boness,  wife  of  Robert 
Boness,  a  contractor,  now  or  lately  residing  in  or  near  Airdrie,  was 
rendered  insensible,  had  one  of  her  ribs  fractured,  and  was  other- 
wise bruised  and  wounded,  to  the  serious  injury  of  her  person ;  Daniel 
M'Cormick,  a  collier  s  drawer,  now  or  lately  residing  at  or  near  Rav- 
yards,  in  the  parish  of  New  Monkland,  and  county  of  Lanark,  had  his 
right  hand  sprained,  and  was  otherwise  bruised  and  wounded,  to  the 
serious  injury  of  his  person ;  Barnard  M^Ilhone,  a  labourer,  now  or 
lately  residing  at  or  near  Rawyards  aforesaid,  had  two  of  his  teeth 
fractured,  ami  was  bruised  on  or  near  the  face,  or  other  part  of  his  per- 
son, to  the  serious  injury  of  his  person ;  Barnard  Kean,  a  miner,  now 
or  lately  residing  in  or  near  Bell  Street  of  Airdrie,  was  bruised  on  or 
near  the  back,  to  the  serious  injury  of  his  person  ;  John  Watt,  a  shoe- 
maker, now  or  lately  residing  at  or  near  Rawyards  aforesaid,  was  ren- 
dered insensible,  and  was  cut,  bruised,  and  wounded  on  or  near  the 
head,  and  face,  and  side,  or  other  parts  of  his  person,  to  the  effusion  of 
his  blood,  and  serious  injury  of  his  person ;  John  Boyd,  a  labourer, 
now  or  lately  residing  in  or  near  Rawyards  aforesaid,  was  rendered  in- 
sensible, had  two  of  his  teeth  fractured,  and  was  cut,  braised,  and 
wounded  on  or  near  the  head  and  face,  or  other  parts  of  his  person,  to 
the  effusion  of  his  blood,  and  serious  injury  of  his  person  ;  Margaret 
Campbell  or  Connoway,  wife  of  John  Connoway,  a  miner,  now  or 
lately  residing  in  or  near  Bell  Street  of  Airdrie,  was  rendered  insen- 
sible, and  was  severely  cut  above  or  near  the  right  eye,  or  other  part 
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of  her  person,  to  the  effusion  of  her  blood,  and  the  serious  injury  of  her  No.  (>7. 
person  ;  John  Connowaj  aforesaid  was  severely  cut  or  wounded  across  Q^]f^ 
or  near  the  brow,  or  other  part  of  his  person,  to  the  effusion  of  his  blood, 


and  serious  injury  of  his  person ;  John  Allan,  a  miner,  now  or  lately  jQiy  20. 
residing  at  or  near  Rawyards  aforesaid,  was  cut,  bruised,  and  wounded  1850. 
on  or  near  the  leg,  or  other  part  of  his  person,  to  the  effusion  of  his  Calpable 
blood,  and  serious  injury  of  his  person ;  Sarah  M' William  or  Pelargy,  ^^f^*  ®^ 
wife  of  James  Delargy,  a  mason,  now  or  late  residing  in  or  near  Bell 
Street  of  Airdrie,  was  rendered  insensible,  and  was  cut,  bruised,  and 
wounded  on  or  near  the  head,  face,  and  other  parts  of  her  person,  to 
the  effusion  of  her  blood,  and  serious  injury  of  her  person;  David 
Mitchell,  now  or  lately  a  clerk  to  James  Thomson  Rankine,  now  or 
lately  a  writer  in  Airdrie,  and  now  or  lately  residing  in  or  near  Chapel 
Street  of  Airdrie,  was  rendered  insensible,  and  was  cut,  bruised,  and 
wounded  on  the  head,  face,  and  side,  and  other  parts  of  his  person,  to 
the  effusion  of  his  blood,  and  serious  injury  of  his  person;  Ann 
M'Pherson  or  Sands,  wife  of  James  Sands,  a  waggon-driver,  now  or 
lately  residing  at  or  near  Hall  Craig,  near  Airdrie,  was  cut,  bruised, 
and  wounded,  on  the  head,  face,  and  other  parts  of  her  person,  to  the 
effusion  of  her  blood,  and  serious  injury  of  her  person ;  and  Robert 
Sands,  collier  s  drawer,  now  or  lately  residing  with  his  father,  James 
Sands  aforesaid,  was  cut,  bruised,  and  wounded  on  the  face,  or  other 
part  of  his  person,  to  the  effusioii  of  his  blood,  and  serious  injury  of  his 
person ;  and  the  said  persons,  or  some  of  them,  by  your  culpable  neglect 
of  duty  above  libelled,  were  put  in  danger  of  their  lives. 

On  the  case  being  called — 

Patton,  on  behalf  of  the  pannel,  presented  an  appli- 
cation under  the  act  1701  for  instant  liberation ;  and  he 
further  objected  to  the  present  trial  proceeding  under 
the  indictment  now  called,  and  pleaded  that  the  pannel 
could  not  be  tried  under  the  present  indictment,  and 
could  only  be  tried  under  criminal  letters ;  in  respect 
that,  while  in  custody  with  a  view  to  trial  for  the  offence 
now  charged  against  him,  he  had  obtained  a  precept  for 
intimation  to  the  Public  Prosecutor  under  the  act  1701, 
and  had  intimated  his  letters  on  the  llth  of  January 
last,  conform  to  execution  produced.  The  present  in- 
dictment was  not  served  until  the  9th  of  April  cur- 
rent, being  more  than  sixty  days  from  the  date  of 
the  intimation  ;  and  farther,  that  the  Public  Prosecutor 
had,  upon  27th  of  February,  served  upon  pannel  an  in- 
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Balfour,    but  which  indictment  had  not  been  followed  out  to  a 


High  Court  conclusion,  in  terms  of  the  provisions  of  the  said  act 

3850.  *  The  Court  certified  the  foregoing  objection,  and  it 
Culpable  Came  on  to  be  advised  of  this  date, 
^^g  ect  0  Patton,  for  the  pannel,  stated  that  he  had  been  in- 
carcerated on  this  charge  on  the  7th  of  January  1850. 
He  raised  letters  of  intimation  on  the  11th  of  January ; 
and  on  the  following  daj,  the  12th,  was  liberated  on 
bail.  Thereafter  he  was  served  with  an  indictment,  re- 
quiring him  to  appear  on  the  15th  of  March,  on  which 
day,  however,  the  Public  Prosecutor  deserted  the  diet. 
Sixty  days  thus  elapsed  before  fixing  the  diet  after  the 
service  of  intimation,  *  after  which  he  was  again,  on  the 
9th  of  April,  served  with  an  indictment,  requiring  him 
to  appear  on  the  25th  of  April,  and  it  was  on  an  objec- 
tion to  this  indictment  that  the  present  question  arose. 
The  objection  was  twofold  : — 

1st,  That  no  diet  was  fixed  within  sixty  days  of  the 
date  of  the  letters  of  intimation ;  and, 

2d,  That  the  proceedings  had  not  been  brought  to  a 
close  within  a  hundred  days  therefrom. 

It  was  conceded  by  the  Crown,  that,  had  the  pannel 
been  in  prison,  no  such  coui-se  could  be  adopted ;  and 
the  question  was,  whether,  as  the  party  was  liberated  on 
bail  on  the  12th  of  January,  after  the  letters  of  intima- 
tion had  been  served  at  his  own  request,  he  was  thereby 
deprived  of  the  act  1701.  That  he  was  not  so,  was 
clear  from  this : — 

1st,  That  the  letters  of  intimation  were  competently 
raised  and  served. 

2d,  From  the  object  and  general  scope  of  the  enact- 
ments in  the  statute. 

The  statute  had  two  objects  in  view.  * 

1st,  To  prevent  undue  imprisonment ;  and, 

2d,  To  prevent  undue  delay  of  trial.  The  latter  be- 
ing clearly  as  apjilicable  to  the  case  of  parties  liberated 
on  bail,  as  to  parties  suffering  imprisonment.     The  sub- 
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ject  bad  been  much  considered  in  the  case  of  Macdonald    No.  67. 

•'  David 

and   Young,  18th  June  1832,  (BelFs  Notes,  p.  160,')    Balfour. 
where  the  decision  was.  in  favour  of  the  pannel;  and  High  Court 

*^  '  July  20. 

ia.>o. 


Culpable 

^  The  Opinions  in  this  case,  copied  from-  the  Notes  of  the  Lord  ^'^'^'  ^^ 
Justice-Qeneral,  are  here  inserted,  on  account  of  the  importance  of 
the  question,  thej  not  having  been  before  reported. 

The  Lord  Justice-Clerk. — In  delivering  our  opinions  upon  this 
petition  under  tho  act  1701,  it  ia  indispensably  necessary  to  keep 
correctly  in  view  the  facts  under  which  the  question  to  bo  determined 
has  been  raised. 

These  are,  that  ffro  previous  indictments,  containing  a  charge  of 
fraud  and  falsehoo<I,  having  been  raised  against  the  pannel  Charles 
Macdonald,  and  a  person  named  Robert  Young,  the  one  containing  a 
diet  of  compearance  on  the  14th  February  1831,  which  was  deserted 
pro  loco  et  tempore^  and  the  other  for  the  30th  May  following,  when, 
OQ  the  pannels  appearing,  a  discussion  took  place  as  to  the  citation  of 
Young,  the  proceedings  were  delayed,  and  minutes  of  debate  ordered ; 
and  afterwards  the  indictment  was  abandoned,  when  a  new  indictment, 
somewhat  varying  from  the  others,  was  served  on  the  2l8t  June,  the 
day  of  compearance  being  fixed  for  the  llth  July  1831. 

On  that  day  the  pannel  appeared;  on  the  diet  being  called,  the 
charge  was  pleaded  to,  and  the  indictment  found  relevant  by  an  interlo- 
cutor, and  remitting  to  the  knowledge  of  an  assize ;  but  on  motion  of 
the  prosecutor,  the  diet  was  continued  till  20th  July,  and  warrant 
granted  for  committing  the  pannel  to  prison  (the  crime  no  doubt  being 
bailable  as  had  been  before  acted  on.) 

The  pannel  went  to  prison^  and  on  the  day  following,  the  12th^  he 
applied  for  letters  of  intimation  uhder  the  act  1 701,  by  the  petition 
annexed  to  prosecutor  s  information. 

On  the  12th,  Lord  Medwyn  granted  the  warrant  for  letters  of  inti- 
mation, also  there  annexed,  which  were  duly  served  on  the  Advocate- 
Depute  on  the  1 3th  July. 

The  pannel  remained  after  this  in  prison  till  the  Idlh  July^  iohsn 
the  warrant  of  commitment  teas  withdrawn^  when  he  was  liberated 
cr  walked  out  of  gaol. 

On  the  20tb,  this  diet^  and  all  other  diets  in  absence  of  the  pannel, 
was  continued  till  the  \st  of  August^  and  again  continued  with  other 
diets  till  the  Sth  Novemher^  and  again  till  the  \Qth  November ^  when 
the  pannel  being  then  in  court,  presented  his  petition^  which  is  also 
annexed  to  the  prosecutor's  information,  craving,  that  as  the  indictment 
was  not  insisted  in  on  the  1st  August,  the  diet  fixed  for  his  trials  nor 
for  forty  days  thereafter,  the  petitioner  should  be  liberated  in  terms  of 
the  statute. 
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No.  67.    was  SO  considered  in  the  case  of  Dick  and  Latme, 

Dayid 

Balfour.   (Bell's  Notcs,  p.  161).     The  case  of  Dundas  referred  to 
High  Court  in  the  case  of  Macdonald.  was  to  the  like  effect. 

July  20. 
1860.        


Neei^  of  ^^  **  under  thi$  gUUe  of  facU  we  are  now  to  decide  whether  the 
Duty.        pannel  is  entitled  to  the  benefit  of  this  act. 

As  all  questions  touching  the  act  1701  are  of  importance,  both  to 
the  law  and  the  subject,  I  concurred  in  ordering  this  question  to  be 
argued  in  informations. 

I  am  glad  that  course  was  followed,  being  free  to  admit  that  the  dis- 
cussion this  point  has  undergone,  and  the  time  we  have  had  to  consider 
it,  has  been  at  least  of  use  to  myself  in  forming  my  opinion  upon  it 

I  am  ready  to  admit,  that  the  object  of  this  statute  was  not  merely 
to  prevent  the  evil  of  undue  delays  in  trials,  but  also  to  secure  the  lieges 
against  the  evil  of  protracted  imprisonment,  accompanied  with  the  de- 
lay of  their  prosecutors  in  instituting  charges  against  them,  and  follow- 
ing them  up  by  truU  ;  and  I  am  also  not  disposed  to  deny,  that  the 
case  chiefly  contemplated  in  the  provisions  of  the  aety  was  that  of  a 
prisoner  for  custody  in  order  to  trudy  before  any  indictment  was  raised 
against  him^  and  who  was  declared  entitled  to  adopt  the  proceedings 
therein  pointed  out. 

/  am  equally  clear ^  that  no  person  who  is  not  a  prisoner  at  the  time 
of  applying  for  letters  of  intimation  is  entitled  to  found  upon  the 
statute;  and  I  agree  also,  in  the  opinion  expressed  both  by  Baron 
Hume  and  Mr  Burnett^  that  in  regard  to  the  application  of  the  pro- 
visions as  to  the  last  period  of  forty  days,  in  regard  to  new  criminal 
letters,  the  party  founding  on  the  ctct  must  be  in  custody  ;  and  that  one 
on  bail  cannot  found  on  it. 

The  question  here  however  is,  whether  was  the  pannel^  on  the  12th 
of  July  last,  when  he  applied  for  letters  of  intimation,  ^  a  prisoner  for 
'  custody  in  order  to  trial,'  If  he  truly  was  so,  it  remains  to  be  con- 
sidered, whether  he  was  not  entitled  to  the  protection  of  the  act  ? 

1.  It  appears  to  me  that  the  first  question  must  be  answered  in  the 
afllrmative. 

The  pannel  was  &  prisoner  by  the  act  of  the  prosecutor,  who,  after 
the  interlocutor  of  relevancy  on  the  11  th  July  was  pronounced,  instead 
of  going  on  with  the  trial  moved  a  continuation  of  the  diet,  and  a  war- 
rant of  commitment  to  the  20th. 

It  will  not  do  to  say  this  was  the  act  of  the  court y  as  the  prosecator 
could  unquestionably  have  moved  that  the  commitment  should  be  dis- 
pensed with,  and  the  pannel  allowed  to  go  at  large. 

Had  this  been  done  the  pannel  could  not  have  set  forth  that  he  was 
a  prisoner y  either  in  fact  or  in  law. 

But  having  been  sent  to  prison,  was  he  not  there  ^'for  custody  in 
'  order  to  trial.'     He  was  so  in  the  most  direct  meaning  of  the  terms, 
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These  cases  explained  the  act,  and  evidenced  the  con-  go.  67. 
sistent  practice  from  the  date  of  the  euactment  to  the  Balfour. 
l>resent  time,  shewing  that  the  act  applied  equally  to  the  HiRhCourt. 

- 1850.  ' 


as  the  proteeutin'  moved  the  eantinuanee  of  the  diet  of  the  trud  tUl  the  p^esSert^ 
20M ;  and  he  was  certaiDlj  imprisoned  for  no  other  purpose.  Doty. 

2.  While,  then,  in  this  precise  situation,  and  under  the  very  words 
of  the  act,  he,  on  the  12th,  applied  for  and  obtained  warrant  for  letters 
of  intimation,  and  on  the  ISth  thej  were  served. 

On  what  grounds,  then,  is  the  pannel  to  be  denied  the  benefit  of  the 
other  provisions  of  the  act  ? 

Can  the  circumstance  of  the  prosecutor,  after  haying  enforced  the 
warrant  of  imprisonment  till  the  i9th,  then  withdrawn  it,  and  concurred 
in  the  pannel's  liberationy  and  that  he  did  not  remain  a  prisoner  all 
the  time  contemplated  by  the  aet^  afford  a  bar  to  its  application? 

I  am  decidedly  clear  that  it  cannot  if  originally  within  the  application 
of  the  direct  words  of  the  act.  Mere  relaxation  of  the  imprisonment 
which  he  endured,  tohen  he  sets  its  machinery  in  motion,  cannot  for 
one  moment  be  listened  to  without  a  total  subyersion  of  the  whole  pro- 
▼isioos  of  the  act. 

The  prosecutor  was  too  late  in  this  indulgence.  It  should  haye  been 
shewn  at  the  moment  the  releyancy  ^bb  founds  and  then  it  could  have 
been  stated  with  perfect  truth,  and  in  conformity  with  the  whole  scope 
of  the  act,  the  pannel  was  in  no  situation  applicable  to  it. 

It  is  no  answer,  therefore,  in  my  opinion,  to  say,  that  neither  on 
the  1st  of  August,  whatever  is  held  to  be  the  diet  prefixed^  nor  the  9th 
of  September,  when  the  forty  days  expired,  was  the  pannel  sl  prisoner^ 
and  Uierefore  the  act  is  inapplicable  as  throughout  contemplating  the 
party  being  all  along  in  confinement.  The  panneTs  being  at  large 
having  been  by  the  subsequent  act  of  the  prosecutor  alone. 

The  prosecutor  had  at  first  placed  him  within  the  express  predica- 
ment of  the  statute,  and  it  was  only  after  the  pannel  began  to  avail 
himself  of  its  enactments^  that  he  thrust  him  out  of  prison^  and  then 
turns  round  and  denies  that,  in  consequence  of  that  proceeding,  he  can 
ayail  himself  of  the  statutory  protection. 

If  the  1st  of  August  is  held  as  the  diet  duly  fixed  for  the  trial  under 
the  Letters  of  Intimation,  the  fact  of  the  pannel  being  then  at  huge 
was  occasioned  by  the  prosecutor's  turning  him  out  of  jail,  and  there- 
fore he  cannot  offer  that  as  a  bar  to  the  application  of  the  statute. 

On  the  other  hand,  if  no  diet  on  that  or  any  other  day  is  to  be  held 
as  fixed,  the  pannel  is  easilv  protected,  his  liberation  haying  only  been 
granted  by  the  prosecutor,  after  he  had  set  the  act  in  operation  in  his 
favour,  and  had  become  entitled  to  its  full  benefit. 

Bat  it  has  been  further  contended,  that  as,  previous  to  the  12th  of 
July,  when  the  pannel  obtained  letters  of  intimation,  a  diet/or  his  trial 
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Davfd '   ^^^^^S®  ^f  ^b®  accused,  whether  he  was  actually  or 
Batfour«   coHstructively  in  custody.    It  was  so  assumed  in  the  case 
HighCoart.  of  iJfwrra?/,  1826;  Bell,  p.  161. 

July  20.  ^  ^ 

1H60.       

Neeie^'of  ^^  ^'^  ^^^  ^°  ^^  ^^^^>  therefore  the  aut  does  not  at  all  fl^plj  to 
Duty.         bis  Ciue, 

If  it  is  to  be  held,  as  the  prateeutar  seems  to  maintain,  that  the  diet 
was  fixed  for  the  lUh  July^  and  previous  to  the  letters  of  intimation, 
and  consequently,  that  the  act  did  not  apply,  why  was  that  not  judi- 
cially stated  on  the  20M,  to  wiiich  that  diet  had  been  continued  7 

No  such  course  was  followed,  but  the  day  be/ore  the  panuel  was 
liberated  by  the  withdrawal  of  the  warrant. 

For,  if  this  had  been  so  stated,  and  the  Court  had  decided  that  the 
act  did  not  apply,  then  the  panuel  wonld  have  had  an  opportunity  of 
applying  directly  for  the  interposition  of  the  Court,  instead  of  being 
left  to  rely  on  the  efficacy  of  his  letters  of  intimation. 

Bui  hoi  it  been  estahliskedy  either  by  authority  or  decision^  thai  no 
prisoner  can  avail  himself  of  the  act  1701,  against  tehom  an  indictment 
has  been  raised^  and  a  diet  of  campearance fixed  and  called. 

It  must  be  admitted  that  one  may  have  suffered  much  by  confinement, 
and  repeated  charges  raised  and  not  followed  up ;  and  that,  after  an- 
other libel  has  been  executed,  he  may  have  a  great  anxiety  to  have  his 
trial  no  longer  delayed ;  and  in  this  case  though  there  was  little  con- 
finement, there  had  been  ample  delay  as  to  following  up  the  charge. 

Now,  I  have  certainly  seen  no  express  dictum  either  in  Baron  Hums 
or  Mr  Burnetty  that  the  act  does  not  apply  to  the  precise  case  of  the 
pannel,  the  observation  quoted  from  the  former  p.  10,  Information  for 
Prosecutor,  expressly  referring  to  the  other  branch  of  the  statute,  Mr 
Burnett,  again,  in  treating  of  the  provisions  as  to  the  last  forty  days, 
p.  379  merely  says :  ^  If  no  warrant  of  committment  be  at  all  applied 

*  for,  or  executed  against  the  accused,  or  if  he  be  admitted  to  bail,  he 
^  is  not  within  the  case  provided  for  by  the  act,  which  is  directed 

*  against  wrongous  imprisonment,  and  limits  the  imprisonment  of  those 

*  who  are  in  custody  in  order  to  trial.' 

But  in  another  passage  he  expressly  states,  p.  363,  ^  That  no  cod- 

*  tinuation  or  delay  by  the  Court,  any  more  than  that  occasioned  by 

*  the  prosecutor,  can  prevent  the  prisoner  from  availing  himself  of  the 

*  benefit  of  the  act.' 

There  is,  moreover,  to  be  found  in  none  of  these  authors  any  indica- 
tion that  any  act  of  oppression  arising  out  of  attempts  to  evade  the  ap- 
plication of  this  act,  are  to  be  left  to  the  protection  of  the  Court  in  con- 
trolling a  prosecutor.    On  the  contrary,  as  the  act  was  passed,  not  only 

*  for  preventing  wrongous  imprisonment,  but  (tgainst  undue  delays  in 

*  trials^  the  language  of  Baron  Hume,  as  quoted  by  the  pannel,  is 
entitled  to  the  greatest  attention,  and  the  propriety  of  '  rejecting  tud 
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^'       The  two  objects  contemplated  in  the  act  could  not  be    No.  67. 
-"    otherwise  carried  out ;  for  if  the  party  who  used  his  law-   Balfour. 

ful  privilege  of  liberation  on  bail,  was  deprived  of  all  High  court. 
—  privilege  under  the  act  1701,  he  was  left  to  the  mere  or-     ui50. ' 

Culpable 

Neglect  of 

'  a  conitruction  of  it^  as  leaves  erert^thing  almost  as  indefinite  and  as  ^"^y* 

~~ '   ^  liable  to  abuse  as  before^  and  nothing  can  more  strongly  illustrate  this, 

than  the  case  put  by  the  panned  as  following  from  the  prosecutor's 

'- '    argument^  that  such  only  must  be  left  to  the  Court,  the  discretion  of  a 

prosecutor,  or  the  control  of  public  opinion. 

If  there  is  no  authority,  then,  for  denying  the  pannel's  right  to  let- 
ters of  intimation,  has  there  been  any  decision  in  practice  produced 
against  it? 

I  cannot  hold  the  case  of  Campbell,  as  noticed  in  the  note  at  p.  J 10 
of  Baron  Hume,  as  a  decisive  authority;  for  the  reasons  stated  by  the 
pannel ;  it  is  not  relied  on  by  the  prosecutor. 

That  note  states,  that  after  the  case  had  been  certified  from  the  Cir- 
cuit, he  executed  letters  of  intimation,  and  then  applied  hj petition  for 
liberation  ;  th^i  forty  days  had  elapsed  from  his  serving  his  letters  of 
intimation.  This  was  refused,  and  justly,  as  incompetent^  as  not 
sanctioned  by  the  statute  at  all. 

But  the  case  of  Dundas,  as  detailed  by  the  pannel  in  his  Information, 
appears  to  me  to  be  entitled  to  more  regard  than  the  prosecutor  bestows 
on  it. 

Whatever  may  have  led  to  that  prosecution,  the  time  when  it  de- 
pended, and  the  rank  of  the  accused,  independently  of  the  nature  of  the 
offence,  must  have  secured  it  attention. 

We  see  then  Yns petition  (after  indictment  raised  and  diet  called,  when 
Mr  Dundas  was  a  prisoner),  and  warrant  for  the  intimation  granted, 
acted  on  by  the  prosecutor^  and  at  length  the  charge  given  up,  for  the 
reasons  assigned. 

But  cansideriny  this  was  only  eleven  years  after  the  passing  of  the 
act^  it  is  inconceivable  that,  if  it  had  been  supposed  to  be  inapplicable 
to  Mr  Dundas  8  situation,  the  objection  would  not  have  been  stated, 
either  by  prosecutor  or  the  Court.  On  the  contrary,  its  being  acted 
Off,  while  the  nature  of  the  enactments  must  have  been  fresh  in  recol-  * 

lection,  and  so  well  understood,  is  a  strong  authority  for  the  pannel. 

Again,  the  case  of  Welsh,  which  is  founded  on  as  in  other  matters 
settling  so  many  important  points  by  Baron  Hume,  originally  arose  by 
intimation  being  made  after  an  indictment  had  been  raised. 

The  same  course  here,  of  serving  a  new  indictment,  might  have  been 
followed,  after  the  intimation  on  the  13th  July,  if  prosecutor  chose. 

The  case  of  O'Neil  seems  also  a  case  distinctly  applicable  to  the 
point,  as  shewing  not  only  the  practice,  but  the  application  of  the  statute 
toi^ 
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Dayld     ^°^7  course  of  prescription  in  criminal  cases  of  twenty 
P^tfopy-  years,  and  thus,  that  which  is  intended  as  a  relief,  was 
H^sJ Court,  converted  into  a  gross  hardship,  by  allowing  an  indefinite 
1850. '   postponement  of  trial. 

Culpable 

Neglect  of 

Duty.  And  certainly,  to  such  of  as  as  are  familiar  with  the  case  of  Edgar, 

the  coarse  there  followed,  with  the  deliverance  of  the  whole  Court  in 

granting  the  letters  of  initmation   under  the  circumstances  stated 

(though  no  discussion  appears  on  the  record),  must  he  held  as  a  pro- 

ceeding  which  must  have  attracted  notice  hj  all  concerned. 

These  eases  are  sufficient,  in  my  mind,  to^Mablisb  the  course  of 
practice^  and  to  shew  that  the  pannel  was  not  going  out  of  the  statute, 
when  he  prayed  for  and  obtfuned  the  letters  of  intimation  in  this  case. 

Had  the  prosecutor  chosen,  it  might  hare  been  perfectly  competent 
to  serve  a  new  libel  after  this  intimation,  or  he  might,  as  in  Dundas's 
case,  have  availed  himself  of  the  eighty-one,  and  moved  the  Court  to 
hold  the  diet  as  fixed ;  but  after  either  course  of  procedare  the  act 
roust  have  its  operation^  and  on  the  whole,  as  I  see  no  repugnance  to 
the  statutory  enactments,  and  no  undue  hardship  imposed  on  tl)e  prose- 
cutor by  giving  effect  to  them,  while  the  letters  of  intimation  afford 
the  pannel  protectiouy  both  against  wrongous  imprisonment  and 
undue  delay  in  trials  I  am  of  opinion,  that  we  cannot,  on  a  hxt  con- 
struction  of  the  statute,  deny  the  pannel  the  benefit  prayed  for  in  his 
petition. 

Lord  Qillies. — ^Every  case  on  this  act  requires  attention ;  but  from 
the  first,  I  have  never  entertained  a  doubt,  and  as  I  entirely  concur 
with  the  opinion  that  has  been  delivered  by  the  Chair ^  and  for  which 
the  public  is  indebted,  I  shall  add  nothing. 

Lord  Mbado^bakk. — ^This  is  certainly  a  most  important  question ; 
for  if  the  interpretation  put  on  the  act  is  well  founded,  there  would  be 
an  end  of  the  liberty  of  the  subject,  founded  on  this  most  important 
and  deliberately  considered  act  of  Parliament  If  the  mere  serving  an 
indictment  deprives  a  party  of  its  benefit,  the  safety  of  the  public  is  at 
an  end.  I  equally  think  that  the  second  construction  is  untenable.  I 
am  in  the  same  situation  as  Lord  Gillies,  in  having  never  had  a  doubt 
*  upon  the  question.     The  rule  of  construction  laid  down  by  the  pannel 

is  jast  to  advance  the  remedy,  and  abate  the  evil ;  and  certainly,  if  any 
doubt  arises,  it  must  be  given  in  favour  of  the  subject,  and  against  the 
Crown,  and  therefore,  if  the  case  is  donbtful,  as  the  prosecutor  seems 
to  fee),  there  is  an  end  of  the  question.  I  don't  add  to  what  has  been 
atated.  But  how  is  a  fair  interpretation  of  the  130  years  custom  to  be 
arrived  at,  but  by  the  opinion  and  practice  of  lawyers  :  Hhid  point  now 
raised  would  render  the  act  a  dead  letter. 

The  ease  of  Dundas  expressly  refers  to  a  depending  proeees^  and  on 
hearing  that,  the  whole  Court  grant  the  warrant  for  intimation, '  and 
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No.  67. 
David 


Soucitor-Genebal  and  Young. — ^The  fkets,  as  stated    ^^^^^ 
for  the  pannel,  were  admitted,  and  the  question  was,    ^^Q"^- 
whether  the  accused  would  require,  as  matter  of  form,  ^f^^^ 


1850. 


'  with  certification  as  coDtained  in  the  said  act.'    Then  came  the  case  i^ egiect  of 
of  Edgar,   In  it  nothing  was  omitted  on  the  part  of  the  prisoner,  and  as   Duty, 
to  the  prosecutor,  I  can  say,  that  I  was  called  on  and  stated  the  diffi- 
cnltj,  but  did  not  agree  in  it,  and  Court  caiua  cognitur  decided  for 
the  pannel. 

As  in  the  case  of  Dundas,  and  no  doubt  has  been  stated  down  to 
present  hour. 

As  to  the  second  question,  I  trust  there  can  be  no  doubt  among  us, 
that  the  liberation  in  question  can't  avail  the  prosecutor.  The  state- 
ment gives  a  ju$  qucBsitum  to  a  prisoner  to  insist  on  all  that  the  act 
confers,  and  he  can't  be  affected  hj  the  acts  of  his  adversary.  I  hold 
this  to  be  by  far  the  most  inportant  question  that  has  occurred  since 
the  passing  of  this  act. 

Lord  Mackenzib.-^As  I  concur  in  the  opinion  given  by  the  Chair,  I 
need  say  little.  I  can't  say  I  never  felt  difficulties :  I  did  feel  them  ori- 
ginally, though  I  thought  the  statute  would  be  defective.  But  I  am  now 
able  to  concur  in  what  was  stated  by  the  Chair,  as  to  the  liberal  interpre- 
tation  of  the  statute,  and  that  a  doubt,  if  it  arises,  is  always  to  be  in- 
terpreted in  favour  of  the  pannel.  ^I  must  decline  concurrring  on  this, 
as  the  act  contains  most  important  penalties  against  Magistrates,  and 
I  can't  say  that  such  an  act  should  receive  every  liberal  interpretation. 

Lord  Moncrbiff.^ — As  I  concur  in  the  opinions  given,  I  shan't  detail 
mine  at  very  great  length.  I  have  always  understood  this  act  was  look- 
ed at  as  the  most  important  act  for  the  liberties  of  the  people,  and  I  do 
hold  we  are  bound  to  give  it  the  most  liberal  construction,  in  advancing 
the  remedies  and  averting  the  evils  that  were  in  view.  I  think  the  pro- 
secutor's argument  goes  too  much  an  implication  in  construing  the  act, 
in  going  on  the  case  of  persons  all  along  in  custody,  and  that  the  act 
does  not  apply  to  prevent  undue  delays  of  trial,  see  p.  5  of  Information. 
This  would  destroy  one  of  the  main  provisions  in  the  act. 

The  first  point  is,  the  endeavour  to  shew  that  when  a  man  is  under 
indictment  and  a  diet  fixed,  he  is  not  within  the  act.  Now  the 
cases  so  fairly  stated  by  the  Chair,  shew  clearly  the  pannel  was  in 
custody  *  in  order  to  trial.'  Now,  does  not  the  act  say  any  *  prisoner 
*  for  euetody  in  order  to  trial'  He  then  applied  for  letters  of  inti- 
mation, and  he  got  them,  and  their  having  been  served,  is  his  intima- 
tion to  go  for  nothing  because  an  indictment  had  been  eerved  9  This 
would  extinguish  the  act  entirely.  Is  there  a  word  in  the  act  that 
says  so  ?  He  is  entitled  to  have  a  diet  fixed,  and  trial  concluded 
in  forty  days,  and  more,  to  enjoy  the  consequences. 

I  take  it  we  should  hold  that  diet  was  fixed  by  the  adjournment 
to  the  Ist  of  August,  but  if  not  fixed  then,  no  diet  was  fixed  at  all. 
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D^Vfd'    ^"°^^^^'  letters  after  sixty  days  from  the  date  of  letters 

B^tfonr*    of  intimation,  and  whether  liberation  on  bail,  on  the 

^"^^^0^  pannePs  request,  stopped  the  running  of  the  letters.    The 

1  »50. ' 

Culpable 

Neglect  of  within  the  60  days,  and  I  can  discover  no  doobt.     Bat  if  any  existed, 

"  ^'        the  cases  would  remove  it. 

As  to  Duudass  case  most  we  look  to  the  whole  procedure  in  causa. 
Had  the  prosecutor  wanted  pannel  to  escape,  he  would  not  have  taken 
this  course  against  the  principles  of  his  own  act  After  notice  he  pro- 
ceeded under  the  act,  I  can  attach  no  notice  to  any  private  history. 
This  is  evidence  of  practice  eleven  years  after  the  act. 

In  the  case  of  Edgar ^  the  point  was  agitated,  and  was  in  the  view  of 
the  Court.  Other  cases  make  the  practice,  and  the  negative  evidence 
is  important. 

As  to  the  second  point,  all  the  Court  are  clear ;  in  the  pannel's  case, 
a  distinction  is  made  as  to  one  in  custody,  and  on  bail.  I  wish  to  re- 
serve my  opinion  on  this,  as  Dundas  was  on  bail.  [Reads.]  If  on 
bail,  he  is  in  legal  custodg,  I  reserve  my  opinion  and  also  as  to  the 
new  criminal  letters,  in  regard  to  what  is  stated  by  Baron  Hume  bat  it 
is  not  necessary  in  the  present  case. 

Lord  Medwyn.— Concurred  in  the  opinion  given,  as  to  propriety 
of  course  here  taken,  in  having  this  question  publicly  decided.  I  wish 
it  had  been  so  before,  as  I  regret  unfeignedly  to  differ  from  the  opinions 
given  on  one  point.  I  could  have  wished  my  doubts  had  been  removed, 
rather  than  rivetted.  I  should  have  wished  to  have  withdrawn,  but 
having  formed  my  opinion  I  must  deliver  it. 

Though  as  warm  a  friend  of  freedom  as  the  rest  of  the  Court,  I 
have  deliberately  considered,  and  must  give  my  opinion. 

1.  Can  a  prisoner,  who  has  been  indicted,  serve  intimation  ? 

2.  If  in  custody,  can  his  liberation  alter  his  rights  ? 

On  the  iecondy  if  a  prisoner  in  custody  for  trial,  and  having  intimated, 
he  can't  be  deprived  of  bis  benefit  by  the  act  of  the  prosecutor.  I  think 
the  act  is  entitled  to  liberal  construction,  and  can't  be  defeated  by  any 
act  of  the  prosecutor  in  following  out  the  statute.  I  don't  differ  on 
this  point. 

But,  on  the^r;^  point,  I  unfortunately  differ,  when  the  diet  of  trial 
has  been  fixed  by  a  libe].  I  agree  that  the  act  originally  contemplatea 
a  case  of  one  in  prison,  and  also  provides  against  undue  delays  of  trial, 

I  shan't  stop  to  analyze  the  act.  The  intimation  is  to  fix  a  diet, 
plainly]  meaning,  that  none  had  been  already  fixed,  as  the  fixing  it 
would  be  nugatory,  as  being  previously  done.  This  also  appears  from 
subsequent  clause, '  if  no  process  be  raised  and  executed^'  shewing  that 
the  thing  was  to  be  done  after  intimation.  If  I  thought  that  this  woald 
make  the  statute^a^dead  letter,  I  would  stretch  the  act.     But  I  think 
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provisions  of  the  act  require  carefu]  attention.  The  first  No^^^z. 
provision  relating  to  the  first  imprisonment,  the  second  Baifonr, 
to  the  liberation  on  bail,  the  third  to  the  forcing  on  of  High  Court. 

Jnly20. 

the  trial.  i850. 

— Calpable 

Neglect  of 
there  was,  at  the  date  of  the  act,  and  is  now,  a  remedy  for  the  evils  Duty. 

represented. 

I  think  it  woald  be  to  construe  the  act  against  its  fairness,  if  I 
applied  it  to  these  evils.  I  don't  think  the  object  of  the  act  was  what 
is  supposed.  The  evils  were  not  undue  delays  in  all  trials,  but  only 
when  parties  were  in  prison,  as  to  an  indictment  raised,  and  diet  fixed 
for  six  months  after.  The  act  would  not  remedy  this,  but  the  Court 
will  supply  the  remedy  against  oppression  at  common  law.  I  know 
of  no  such  instance.  There  are  many  cases  of  persons  imprisoned,  and 
not  brought  to  trial.    These  cases  are  noticed  by  Baron  Hume. 

No  trace  of  such  complaints  among  regulations  before  1672  as  short 
iuducicB  was  the  evil  complained  of.  In  July  1672,  found  the  regula- 
tion of  the  year  before  applt/ing. 

In  February  1664,  and  Gordon  1682,  libels  were  executed  on  bare 
fifteen  days,  and  letteis  of  exculpation  applied  for,  the  Court  granted 
delay  till  the  latter  were  ready,  and  therefore  no  need  existed  to  pro- 
vide a  remedy  for  such  an  evil  as  this,  as  it  was  in  power  of  Court  to 
provide  for  it. 

If  no  need  for  providing  against  lung  indudcB^  was  there  any  need 
to  remedy  the  present  supposed  evill 

The  Conrt,  and  not  the  prosecutor y  continues  the  diet^  and  on  good 
cause  would  refuse  it. 

I  refer  to  a  case  almost  immediately  after  act  1701,  viz.,  on  15th 
June  1703,  case  of  Purdie^  requesting  Court  to  prefix  a  short  day  for 
the  diet.  The  Court  appointed  the  28th  instant  for  the  trials  with 
certification. 

The  pannel  was  served  with  indictment,  and  he  did  not  apply  under 
the  act^  and  prayed  for  a  shorter  diet  than  the  act  required.  The 
Court  gave  the  remedy. 

It  is  said  prosecutor  may  change  his  libel,  but  still  the  prisoner  has 
his  remedy,  as  Court  will  refuse  to  recommit,  or  insist  on  that  going  on. 

It  is  said  this  applies  to  every  prisoner  without  exception;  but  look- 
ing at  rest  of  the  clause,  I  must  see  what  is  done  to  have  a  diet  fixed 
for  his  trial.  The  letters  for  intimation  should  have  been  to  go  on  with 
the  trial  begun,  as  the  Court  had  the  power,  as  in  Purdie's  case.  It  is 
not  discretionary  for  the  Court  to  do  justice,  the  administration  must 
be  corrupt,  or  public  feeling  extinct.  The  Court  can  prevent  all  abuse 
of  its  forms. 

As  to  case  of  Dundas,  1  wish  the  point  had  been  decided  in  it,  or  any 
subsequent  case.     But  I  can  t  discover  any  decision  there.     Warrant 
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No.  67.        The    distinction   between   prisoners   imprisoned  and 
Balfour,    those  liberated  on  bail,  appeared  very  clearly  in  the  pre- 


High  Court  amble  of  the  enactment  relied  on,  which  was,  *  And  to 

July  20  • 

1850. '  *  the  effect  that  persons  who  are,  or  shall  be,  imprisoned 
Culpable  *  or  in  custody,  in  order  to  trial,  may  not  be  longer  de- 
^g«5to   <  i^jQ^  ^j^^  detained,  her  Majesty,  with  advice  and  con- 

*  sent  aforesaid,  statutes  and  ordains  that  all  crimes  not 
^  inferring  capital  punishment  shall  be  bailable/ 

The  third  class  of  persons  provided  for  by  the  statute, 
applied  to  cases  where  the  parties  were  not  entitled  to, 
or  did  not  find  bail  (Hume,  vol.  ii.  p.  98),  and  proceeded 
on  this  narrative,  *And  her  Majesty,  with  advice  and 
'  consent  foresaid,  further  statutes  and  ordains,  that  upon 
'  application  of  any  prisoner  in  custody,  in  order  to  trial, 

of  intimation  was  granted,  bnt  no  objection  made  (as  in  this  case  bj  a 
single  judge) ;  whenever  such  application  is  made  it  will  be  granted, 
and  prosecutor  will  either  attend  to  it,  or  disregard  it  if  not  under  the 
act,  as  in  Cameron  and  SpittaFs  cases.  I  think  this  was  all  that  was 
done  in  case  of  Dundas,  though  indicating  a  belief  that  act  applied.  I 
am  not  surprised  the  prosecutor  tried  to  get  quit  of  the  prosecution,  as 
he  never  raised  criminal  letters  against  him ;  the  motion  to  desert  diet 
came  from  the  prosecutor. 

It  is  said  Burnett  gives  no  intimation,  bnt  this  is  a  mistake. 

The  case  is  decided  there,  that  diet  must  be  fixed  toithin  the  60 
days,  and  contrary  is  now  settled.  This  shews  the  little  effect  due 
to  Dundas's  case. 

As  to  recent  cases,  don't  think  they  settle  the  point.  As  to  private 
arrangements  I  know  nothing. 

This  is  the  first  time  the  question  has  been  tried,  and  I  am  glad  it 
has  been  settled. 

No  continuation  of  the  Court  will  deprive  the  party  of  the  benefit 
of  the  act,  as  found  in  case  certified  by  Lord  Meadowbank  from  Perth. 
I  think  the  diet  of  1st  August  was  not  fixed  under  the  act,  by  process 
raised  under  it.    I  can't  hold  it  an  act  by  prosecutor,  but  of  the  Court. 

Lord  Gillies. — A  person  in  situation  of  this /Kmn^Hs  within  the 
express  words  of  the  statute. 

*  Find  that  the  petitioner  being  in  custody,  in  order  to  trial  at  the 
^  date  of  raising  and  executing  the  letters  of  intimation,  was  entitled 

*  to  the  benefit  of  the  said  act;  and  in  respect  the  Public  Prosecutor 
^  has  failed  to  bring  the  petitioner's  trial  to  a  final  conclusion,  within 
<  the  time  limited  by  the  statute,  desert  the  diet  eimpli^tery  and 

*  dismiss  the  indictment  and  pannel  from  the  bar.' 
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'  whether  for  capital  or  bailable  crimes,'  &c.     This  shews    No.  67. 
that  the  enactment  was  intended  to  apply  to  cases  where    Baifour. 


the  party  was  suffering  incarceration  solely  (Burnett,  High  Court, 
p.  354).    The  case  of  Dundas  decided  nothing,  as  all  was     isso. ' 


of  consent  in  that  case,  and  there  was  no  decision  in  the  coipaWe 
case  of  Dick.  There  was  a  material  distinction  between  ^Iftt^*.^ 
this  case  and  that  of  Macdonald.  In  that  case  the  pan* 
nel  was  not  entitled  to  be  liberated  on  bail.  On  the 
contrary,  he  was  anxious  to  force  on  his  trial,  a  privilege 
of  vhich  he  could  not  be  deprived,  by  means  of  the  pro- 
secutor withdrawing  the  warrant  of  incarceration  or  im- 
prisonment. In  this  case,  the  pannel  had  sought  to  be 
liberated  the  next  day,  after  serving  his  letters  of  inti- 
matioD,  and  could  not  complain  of  any  consequences  re- 
sulting from  his  own  act. 

Farther,  the  certifications  mentioned  in  the  statute 
were  inapplicable  to  cases  where  the  party  was  libe- 
rated on  bail     They  were,  first,  that  in  case  of  failure, 

*  the  prisoner  shall  be  discharged  and  set  at  liberty  with- 

*  out  delay.' 

Second,  in  case  of  delay,  proceeding  on  the  prisoner's 
request,  the  authorities  '  shall  then  be  obliged  to  deliver 
'  their  prisoner  to  an 'efficient  guard,  to  be  provided  by 

*  the  Judge,  her  Majesty's  Advocate,  or  Procurator-fiscal, 

*  that  the  prisoner  may  be  sisted  before  the  judge  com- 

*  petent,'  &c. ;  and,  with  regard  to  criminal  letters,  the 
commencement  of  the  provision  relating  thereto  wajs, 

*  and  the  prisoner,  immediately  liberated  from  his  im- 
'  prisonment  for  that  crime  and  offence,'  &c. 

All  this  shewed  that  the  act  was  intended  to  apply  to 
cases  where  the  party  was  imprisoned  during  the  whole 
time.  In  the  present  instance,  the  pannel  was  not  and 
could  not  be  apprehended  on  the  desertion  of  the  diet  of 
the  15th  of  March,  because  bail  had  been  accepted  for 
his  appearance  within  six  months,  and  the  certifications 
of  the  act  were  therefore  inapplicable  to  the  case. 

It  was  not  contended  that  a  pannel  was  entitled  to 

2c 
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^.  67.    the  benefit  of  the  act  unless  he  was  imprisoned  at  the 

Balfour,    date  of  presenting  his  letters  of  intimation,  and  that  ad- 

'^j^'i^o'^*  mission  necessarily  implied  that  liberation  on  bail,  on  his 

1850.     own  application,  would  operate  as  an  avoidance  of  the 
Culpable   letters  of  intimation. 

Dw^y.^  In  the  course  of  the  discussion,  it  was  intimated  by 
the  Lord  Justice-General,  Lords  Mackenzie  and  Mon- 
creifT,  that  the  decision  in  the  case  of  Macdonald,  was 
arrived  at  in  reference  to  the  particular  circumstances  of 
that  case,  and  was  not  intended  to  decide  any  general 
construction  of  the  act  1701,  with  reference  to  parties 
liberated  on  bail  at  their  own  request. 

The  Lord  Justice-Clerk. — We  do  not,  as  is  observed 
by  those  of  your  Lordships  who  took  part  in  the  decision 
of  the  case  of  Macdonald,  require  to  consider  whether  that 
decision  was  satisfactory.  Here,  however,  it  is  quite  diffe- 
rent. The  case  under  the  statute  arises  purely,  apart  from 
any  personal  exception  against  the  prosecutor.  The  pannel 
applied  for  and  obtained  letters  of  intimation  to  prevent 
undue  delay  of  trial  when  Buffering  imprisonment.  Had 
he  not  been  in  prison  at  the  time,  he  could  not  have  ob- 
tained them.  His  object  is  to  avoid  undue  delay  of  trial, 
that  is,  undue  imprisonment  before  trial.  Now,  if  being 
imprisoned,  not  simply  being  accused,  is  the  test  of  the 
competency  of  the  application  for  letters  of  intimation, 
does  it  not  necessarily  follow  that,  when  he  avoids  the 
imprisonment,  by  means  of  his  application  for  liberation 
on  bail,  that  he  thereby  avoids  the  application  of  the 
statute  to  his  case.  Further,  the  whole  phraseology  of 
the  statute,  particularly  with  reference  to  the  certifica- 
tions, are  at  variance  with  the  double  privilege  claimed ; 
and  on  this  point  I  agree  in  the  main  with  the  argu- 
ment so  ably  urged  for  the  Crown.  His  Lordship  then 
went  over  the  clauses  in  the  act  1701,  in  order  to  shew 
that  imprisonment  was  the  predicament  contemplated  in 
all  the  clauses. 

Lord  Mackenzie. — I  concur  in  thinking  this  case  not 
ruled  by  the  case  of  Macdonald. 
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Lord  Moncreiff. — I  also  concur  in  that ;  and  on  the    No.  67. 

David 

more  general  point,  I  agree  with  the  Lord  Justice-Clerk.    Balfour. 

Lord  Cockburn. — I  concur.    I  think  it  impossible  to  ^l^^J^- 
read  the  statute  otherwise  than  as  applicable  solely  to     i850. 
the  case  of  persons  suffering  not  merely  delay,  but  delay   CuipaWe 
aggravated  by  actual  imprisonment.  '    Doi^. 

Lords  Wood  and  Ivory  concurred. 

The  Lord  Justice-General. — I  am  sorry  to  differ 
from  the  rest  of  the  Court.  No  doubt  the  case  of  Mac- 
donald  was  different ;  but  I  am  by  no  means  satisfied  that 
the  principle  of  interpretation  adopted  in  that  case,  of 
largely  and  liberally  construing  the  provisions  of  the  sta- 
tute in  favour  of  the  subject,  do  not  apply.  I  am  at  a 
loss  to  see  how  the  taking  advantage  of  one  beneficial 
enactment,  is,  by  inference  (for  it  is  only  by  inference), 
to  be  construed  as  a  bar  to  the  distinct  provisions  con- 
tained in  the  other.  There  is  no  statutory  declaration 
that  it  shall,  and  I  see  no  reason  why  it  should. 

Lord  Mackenzie. — ^I  also  concur  in  the  doubt  ex- 
pressed by  the  Lord  Justice-General.  I  do  not  exactly 
see  how  it  can  be  successfully  contended  these  privileges 
are  not  cumulative.  The  privilege  of  bail  is  given  with- 
out any  condition  attached,  and  must,  I  think,  be  held 
as  meant  to  be  applicable  to  persons  who  were  entitled 
to  sue  out  letters  of  intimation. 

The  following  interlocutor  was  pronounced  :-r- 

^  In  respect  the  pannel  appears  to  have  been  liberated 

*  on  bail,  on  the  26th  day  of  January  last,  being  the  day 
'  after  that  on  which  his  letters  of  intimation  were  exe- 

*  cuted,  and  that  in  consequence  of  his  own  application, 
'  and  has  ever  since  remained  at  liberty,  find  the  pro- 
'  visions  of  the  act  1701  do  not  apply  to  that  case ; 

*  therefore.  Repel  the  objection,  and  on  the  motion  of 
'  the  Public  Prosecutor,   desert  the  diet  against  the 

*  pannel  pro  loco  et  tempore.* 
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Aug.  29.  ^^«^"^ 

1850. 

The  Lord  Justice-Clerk, 
Lords  "Wood  and  Ivorf. 

Her  Majesty  s  Advocate. —/Si?/.- (y^n.  Moncreiff-^Deaw  A ,  D,--- 
M,  Bell  A.  D. 

AGAINST 

Thomas  Henderson,  George  Langlands,  and  John  Williams — 
Oraufurd^  Lo^an^  and  Penney, 

CuLPABLB  Homicide — Culpable  Neoleot  of  Dutt,  and  Loss  of 
Life. — Held,  1.  That  these  were  sabstantially  one  charge,  when- 
ever an  ac^cident  happened  which  occasioned  loss  of  life.  2.  Di- 
rection to  Jniy,  that  when  the  Crown  had  proved  an  aceident  by 
loss  of  life  in  a  vessel  under  the  pannels'  command,  it  lay  on  them 
to  prove  their  innocence  of  all  blame. 

No.  68.       Thomas  Henderson,  shipmaster,  George  Langlands 

ThomAs  _ 

Henderaon  mariner,   and  John  Williams,  mariner,  were  charged 

^^ !l^'with   Culpable   Homicide;  As   also   the  Culpable  and 

Aug.  29.  Reckless  Neglect  of  Duty  by  any  officer  or  mariner  em- 

_?ij_  ployed  or  engaged  on  board  of  a  shrp,  whereby  the  ship 

HonScide,  IS  Wrecked,  and  any  of  the  lieges  are  bereaved  of  life; 

**•       As  also,  the  Culpable  and  Reckless  Neglect  of  Duty  by 

any  oflScer  or  mariner  employed  or  engaged  on  board  of 

a  ship,  whereby  any  of  the  lieges  who  have  embarked  on 

board  of  said  ship  are  bereaved  of  life,  or  have  their  lives 

exposed  to  imminent  danger :' 

In  so  far  as,  the  steam-ship  Orion,  of  Glasgow,  being  engaged  m 
plying  between  Liverpool  and  Glasgow  for  the  purpose  of  conveying 
passengers  between  these  places ;  and  you  the  said  Thomas  Henderson 
being  the  master  of  the  said  steam-ship,  and  you  the  said  George 
Langlands  being  the  first  mate  of  the  said  steam-ship,  and  yon  the  said 
John  Williams  being  the  second  mate  of  the  said  steam^ship;  and  the  said 
steam-ship  having  left  Liverpool  on  or  about  the  17th  day  of  Jane 
1850,  on  a  voyage  to  Glasgow,  with  200  persons  or  thereby,  or  some 
other  large  number  of  persons  on  board,  of  whom  160  persons,  or 
'  thereby,  or  some  other  large  number,  were  passengers,  and  the  rest 
were  the  officers  and  men  of  the  ship's  company ;  and  the  said  ship 
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haviog  proceeded  on  her  roynge  until  she  had  reached  the  coast  of  Scot-    No.  68. 
land ;  and  a  watch  haying  been  set  or  placed  on  board  the  'Said  ship,  Hendi^n 
for  the  purpose  of  navigating  her,  and  looking  after  her  safety,  for  the  and  Others! 
period  from  at,  or  near,  midnight  of  the  said  17th  day  of  June,  to  at,  High  Court, 
or  near,  4  o'clock  of  the  morning  of  the  18th  day  of  June  foresaid,  or  .Aug.  29. 
for  some  other  short  period  of  time  after  midnight  foresaid ;  and  you. 


the  said  George  Langlands,  first  mate  aforesaid,  having  been  relieved  Culpable 
from  attendance  upon  the  deck  of  the  said  ship,  when  the  said  watch  ^'^^*  ^' 
was  set  or  placed  as  aforesaid  ;  and  you  the  said  John  Williams,  second 
mate  of  the  said  ship,  being  an  officer  of  the  said  watch,  and  for  the 
period  of  the  said  watch,  next  in  authority  and  charge  to  you  the  said 
Thomas  Henderson ;  and  it  being  the  duty  of  both  and  each,  or  one 
or  other  of  yoa  the  said  Thomas  Henderson,  master  of  the  said  ship  as 
aforesaid  and  charged  with  the  care  and  navigation  of  the  said  ship, 
especially  during  the  period  of  the  said  watch,  and  you  the  said  John 
Williams,  second  mate  of  the  said  ship  as  aforesaid,  and  an  officer  of 
the  said  watch,  and  for  the  period  of  the  said  watch,  next  in  authority 
and  charge  to  the  said  Thomas  Henderson,  to  see  vigilantly  to  the 
safety  and  the  navigation  of  the  said  ship  and  her  passengers  and  crew, 
during  the  period  of  the  said  watch,  and  in  particular  to  keep  or  cause 
to  be  kept  a  good  lookout  from  at  or  near  the  bows  of  the  said  ship ; 
and  £uther,  to  steer  the  said  ship,  or  cause  her  to  be  steered,  in  a  safe 
and  pn^r  course,  and  according  to  the  rules  of  good  seamanship,  and 
in  particular,  with  reference  to  the  time  of  the  night,  and  the  great 
Steam-power  and  swift  movement  of  the  said  ship,  to  steer  her,  or  cause 
her  to  be  steered,  at  a  safe  distance  from  the  coast  along  which  she  was 
proceeding,  and  neither  to  cause  nor  to  allow  her  to  be  steered  in  a 
reckless  or  dangerous  manner,  or  nearer  to  the  said  coast  than  such 
safe  distance  foresaid :  Ybt  metertheless,  during  the  period  of  the 
watch  foresaid,  and  while  the  said  steam-ship  was  proceeding  with 
great  rapidity  on  her  said  voyage  along  the  coast  of  the  shire  of  Wig- 
town,  you  the  said  Thomas  Heuderson  and  J<^n  Williams,  did,  both 
and  each  or  one  or  other  of  you,  in  culpable  and  reckless  neglect  of 
your  duty  foresaid,  negligently  and  recklessly,  fail  and  omit  to  place, 
or  cause  to  be  placed,  any  sufficient  look-out  at  or  near  the  bows  of 
the  said  ship,  or  any  man  stationed  there  for  the  purpose  of  keeping  a 
good  and  vigilant  look-out  a-head,  and  giving  timeful  notice  of  any 
obstmction  or  other  source  of  danger  which  he  might  descry :  And 
farther,  during  the  period  of  the  said  watch,  and  while  the  said  steam- 
ship was  rapidly  proceeding  as  aforesaid  along  the  coast  of  the  said 
shire  of  Wigtown,  yon  the  said  Thomas  Henderson,  in  culpable  and 
reckless  neglect  of  your  duty  foresaid,  did  negligently  and  recklessly 
abandon  and  desert  the  care  and  navigation  of  the  said  ship  for  a  time, 
and  did  retire  to  your  own  room  or  elsewhere  to  sleep,  and  were  asleep,  or 
had  lain  down  to  sleep,  at  or  near  the  time  when  the  said  ship  struck  as 
after  libelled ;  and  you  the  said  Thomas  Henderson  and  John  Williams 
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No.  98.     both  and  each,  or  one  or  other  of  jon,  in  culpable  and  reckless  neglect  of 

Hendlw^n  ^^^  ^^^^  foresaid,  did  negligently  and  recklessly  steer  the  said  ship, 

and  Ftherd!  or  cause  or  allow  the  said  ship  to  be  steered,  contrary  to  the  ml^  of 

High  Court.  S^^  seamanship,  and  did  cause  or  allow  her  to  deyiate  from  her  sale 

Aug.  29.    and  proper  course,  and  to  approach  too  near  the  coast  in  a  reckless  and 

!_  dangerous  manner,  inconsistent  with  the  safety  of  the  said  ship ;  and 

V  ul  able  through  the  said  culpable  negligence  and  recklessness  of  both  and  each, 
&c.  '  or  one  or  other  of  you,  the  said  Thomas  Henderson  and  John  Williamflj 
the  said  steam-ship  struck  with  great  violence  upon  one  or  more  rocks, 
particularly  a  Tock  commonly  called  or  known  as  the  Outer  Ward 
Rock,  and  a  rock  commonly  called  the  Bamoch  Rock,  or  one  or  other 
of  them,  or  upon  some  other  rock  or  rocks,  situated  on  or  near  the 
coast  of  the  shire  of  Wigtown  aforesaid,  lying  northwards  from  the 
outer  Light-House  on  the  south  pier  of  the  harbour  of  Port-Patrick, 
and  within  the  distance  of  650  yards,  or  thereby,  or  at  some  other 
short  distance  fiom  the  said  Light-House,  or  upon  some  part  of  the 
said  Harbour,  or  of  the  ground  or  shore  at  or  near  the  said  Harbour ; 
in  consequence  of  which  the  said  steam-ship  had  a  portion  of  her  hull 
driven  in,  or  otherwise  sustained  great  injury  in  her  hull,  and  rapidly 
filled  with  water,  insomuch  that,  after  falling  a  short  way  out  towards 
the  sea,  or  otherwise  floating  for  a  short  space  of  time,  the  said  ship 
sank,  and  went  to  the  bottom,  having  a  large  number  of  j^rsons,  being 
part  of  the  passengers  and  crew  foresaid,  on  board  of  her  when  she 
went  down  ;  and  while  the  said  ship  was  rapidly  filling  with  water  as 
aforesaid,  and  was  in  a  sinking  condition,  recourse  being  instantly 
necessary  to  the  boats  of  the  said  ship,  for  saving  the  lives  of  as  many 
of  the  persons  on  board  the  ship  as  the  said  boats  could  contain  and 
convey  to  land ;  and  there  being  four  boats  carried  by  the  said  ship, 
which  were  intended  for  the  preservation  of  the  lives  of  those  on  board 
the  ship,  in  event  of  shipwreck  or  other  sudden  emergency ;  and  it 
being  the  duty  of  all  and  each,  or  one  or  more  of  you,  the  said  Thomas 
Henderson,  master  of  the  said  ship  as  aforesaid,  and  you  the  said 
George  Langlands,  first  mate  of  the  said  ship,  and  yon  the  said  John 
Williams,  second  mate  of  the  said  ship  and  an  officer  of  the  watch  as 
aforesaid,  to  see  that  all  and  each  of  the  said  four  boats  were  in  a  state 
of  complete  efficiency  and  equipment,  so  as  to  be  ready  for  instant  use 
if  any  emergency  were  to  require  them ;  and  to  see  that  all  and  each 
of  the  said  four  boats  were  fully  and  properly  equipped  and  fitted  for 
being  immediately  propeUed  and  guided,  with  due  dispatch  through 
the  water,  as  soon  as  they  should  respectively  be  lowered  or  set  afloat 
in  the  sea,  and  for  floating  safely  and  securely  when  so  lowered  and 
set  afloat  in  the  sea,  and  for  receiving  and  carrying  to  shore  the  full 
numbers  of  passengers  which  they  were  respectively  capable  of  receiv- 
ing and  carrying ;  and  to  see  that  the  tackle  or  apparatus  used  at  lower- 
ing or  setting  afloat  in  the  sea  the  said  boats,  was  in  good  order  and 
fit  for  immediate  and  eflfective  working ;  and  to  see  that  all  and  each 
of  tho  said  four  boats  were  so  stowed  or  placed,  in  or  about  the  said 
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ship,  and  were  in  such  state  and  condition,  aa  \o  admit  of  their  being     No.  68. 
seearelj  lowered  or  set  afloat  in  the  sea,  alongside  of  the  said  ship,  with  ^Jj^^^q 
the  utmost  expedition,  and  in  complete  readiness  to  receive  their  full  Rnd  Others! 
respectiTO  numbers  of  passengers  foresaid :  Yet  nbvsrthblbss,  in  High  Court. 
culpable  and  reckless  neglect  of  your  said  dutj,  70U  the  said  Thomas    ^^S'  2^- 
Hoiderson,  George  Langlands,  and  John  Williams,  did,  all  and  each,  ' 

or  one  or  more  of  you,  negligently  and  recklessly  fail  or  omit  to  duly  u"|^^^ 
stow,  or  oause  to  be  duly  stowed,  inside  of  the  said  boats,  or  some  of  &c 
them,  a  sufficient  supply  of  oars  and  other  apparatus  requisite  for  row- 
ing and  steering  the  said  boats,  so  that  the  said  boats,  or  some  of  them, 
were  not  fully  or  properly  equipped  and  fitted  for  being  immediately 
propelled  and  guided  with  due  dispatch  through  the  water;  and  the 
said  boats,  or  some  of  them,  did  not  proceed  with  passengers  from  the 
said  sinking  ship,  to  the  shore,  as  often,  before  the  ship  sank  as  afore- 
said, as  they  would  have  done  if  fully  and  properly  equipped  and  fitted 
as  aforesaid ;  and  you  the  said  Thomas  Henderson,  George  Langlands, 
and  John  Williams,  did,  all  and  each,  or  one  or  more  of  you,  negligently 
and  recklessly  cause  or  allow  a  hole,  commonly  called  the  plug-hole,  to 
remain  open  or  unplugged  in  the  bottom  of  all  and  each,  or  one  or 
more  of  the  said  boats,  respectively,  and  the  plug  for  each  respective 
plug-hole  to  be  neither  in  the  said  plug-hole  nor  fastened  beside  it,  so 
that  the  said  boats,  or  some  of  them,  being  lowered  or  set  afloat  in  the 
sea  afler  the  said  ship  struck  as  aforesaid,  began  instantly  to  fill  with 
water  entering  through  the  said  plug-hole ;  and,  in  spite  of  every  exer- 
tion to  prevent  it,  admitted  much  water  through  the  said  plug-hole, 
tending  to  sink  the  said  boats,  and  also  unfitting  them  for  carrjring 
their  fnll  complement  of  passengers,  insomuch  that  the  said  boats,  or 
some  of  them,  did  not  carry  their  full  complement  of  passengers  from 
the  said  sinking  ship  to  the  shore ;  and  by  both  and  each,  or  one  or 
other  of  the  said  acts  of  culpable  and  reckless  neglect  of  duty,  with  re- 
ference to  the  boats  aforesaid,  the  lives  of  the  persons  on  board  the  said 
ship,  or  some  of  them,  resorting  to  the  said  boats  as  a  means  of  safety, 
were  exposed  to  imminent  danger,  in  respect  that  the  preservation  of 
the  lives  of  the  said  last- mentioned  persons,  materially  depended  on  the 
said  boats  being  fully  and  properly  equipped  and  fitted  for  being  im- 
mediately propelled  and  guided,  with  due  despatch,  through  the  water, 
and  for  carrying  their  full  complement  of  passengers  when  proceeding 
from  the  said  ship  to  the  shore ;  and  various  persons,  the  particular 
individuals  being  to  the  prosecutor  unknown,  but  their  names  and 
designations  being  contained  among  the  names  and  designations  herein- 
after particularly  set  forth,  or  being  to  the  prosecutor  unknown,  and 
the  said  last  mentioned  persons  being  part  of  the  passengers  and  crew 
foresaid  of  the  said  ship,  were  left  in  the  said  ship,  when  she  sank  and 
went  to  the  bottom  as  aforesaid,  and  were  then  drowned  as  after  libelled, 
who  would  have  been  conveyed  to  shore  in  the  said  boats  if  the  acts  of 
culpable  and  reckless  neglect  of  duty  above  libelled,  with  reference  to 
the  said  boats,  had  not,  both  and  each,  or  one  or  other  of  them,  been 
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No.  08.     commited  aa  above  libelled ;  and  farther,  in  culpable  and  reckless  ne- 

J Jndwwn  S^«ct  o!  your  duty  foresaid,  you  the  said  Thomas  Henderson,  George 

and  Others.  Langlands,  and  John  Williams  did,  all  and  each,  or  one  or  more  of  yoo, 

ili^hCourt.  negligently  and  recklessly,  cause  or  allov  the  tackle  or  apparatus,  used 

Atiff.  29.    at  lowering  or  setting  afloat  in  the  sea  the  said  four  boats,  or  some  of 

• —  them,  to  get  out  of  order,  or  to  be  otherwise  unfit  for  immediate  and 

Hoinrdde  ®^®®^'*'®  working;  and  you  did,  all  and  each,  or  one  or  more  of  you, 
&c  ^  negligently  and  recklessly  cause  or  allow,  both  and  each,  or  one  or 
other  of  the  two  largest  boats  of  the  said  ship,  commonly  called  the 
life-boats,  to  be  so  stowed  or  placed  in  or  about  the  said  ship^  or  to  be  in 
such  state  and  condition,  as  not  to  admit  of  their  being  securely,  and  with 
due  expedition,  lowered  or  set  afloat  in  the  sea,  alongside  of  the  said 
ship,  in  complete  readiness  to  receive  passengers,  you  having,  all  and 
each,  or  one  of  more  of  you,  negligently  and  recklessly  caused  or  allowed 
both  and  each,  or  one  or  other  of  the  said  life-boats  to  be  fixed  in  their 
respective  places  by  fastenings  or  supports,  or  to  be  attached  to  the  ship 
by  other  apparatus,  not  susceptible  of  being  loosed  or  disengaged,  at 
least  with  due  despatch,  and  to  be  covered  with  canvass  or  other  covers, 
so  fastened  or  attached  to  the  said  boats,  that  they  were  not  susceptible 
of  being  removed  with  due  despatch,  and  that  it  cost  much  labour  and 
exertion  on  the  part  of  the  passengers  and  crew,  or  some  of  them,  as 
well  as  loss  of  time,  while  the  ship  was  fast  sinking,  to  cut,  or  tear,  or 
otherwise  loosen  or  disengage  or  remove  the  said  fastenings  or  supports, 
or  other  apparatus,  or  the  said  covers,  or  part  of  them,  from  the  said 
boats,  and  so  to  prepare  the  said  boats,  or  one  or  other  of  them,  for 
being  lowered  or  set  afloat  in  the  sea  as  aforesaid ;  and  undue  delay 
and  difficulty  were  thus  occasioned  in  lowering  or  setting  afloat  in  the 
sea  the  said  boats,  particularly  the  said  life-boats,  or  one  or  other  of 
them ;  and  an  increased  rush  of  passengers  was  thereby  caused  to  the 
two  other  and  smaller  boats  of  the  ship,  commonly  called  the  quarter- 
boats,  or  to  one  or  other  of  them,  by  which  acts  of  culpable  and  reck- 
less neglect  of  duty,  or  part  thereof,  above  libelled  relative  to  the  tackle 
or  apparatus  used  at  lowering  or  setting  afloat  in  the  sea  the  said  four 
boats,  or  some  of  them,  and  relative  to  two  of  the  said  four  boats,  com- 
monly called  the  life-boats,  or  one  or  other  of  them,  the  lives  of  the 
persons  on  board  the  said  ship,  or  some  of  them,  resorting  to  the  said 
boats  as  a  means  of  safety,  were  exposed  to  imminent  danger,  in  respect 
that  the  preservation  of  the  lives  of  the  said  persons  materially  depended 
on  the  said  boats  being  securely  lowered  or  set  afloat  in  the  sea  with 
the  utmost  expedition,  and  in  complete  readiness  to  receive  their  full 
respective  numbers  of  passengers ;  and  one  of  the  said  quarter-boats 
when  lowered  or  set  afloat,  or  when  being  lowered  or  set  afloat,  in  the 
sea,  was  capsized  or  swamped  in  consequence  of  the  tackle  or  appara- 
tus used  for  lowering  or  setting  afloat  the  said  boat  as  aforesaid  being 
out  of  order,  or  unfit  for  immediate  and  effective  working,- or  in  cos- 
sequence  of  the  increased  rush  of  passengers  foresaid  ;  and  one  of  tke 
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said  life-boats  waa  never  got  effectaally  or  completely  disengaged  from     No.  68. 
tbe  said  ship  until  at  or  near  the  time  when  the  ship  went  down  as  Hendersou^ 
above  libelled,  when  the  said  life-boat  was  turned  over  by  the  said  ship  *  **  others, 
in  sinking,  or  was  otherwise  capsized  or  swamped^  in  consequence,  High  Court, 
wholly  or  partly,  of  her  not  having  previously  and  timefnlly  been       "^^q 

effectaally  or  completely  disengaged  from  the  said,  ship,  or  lowered  or  — ; 

set  afloat  free  in  the  sea,  because  of  the  undue  delay  and  difficulty  UoiuJcidL 
occasioned  as  above  libelled ;  and  by  the  capsizing  or  swamping  fore-  &c. 
said  of  the  said  quarter-boat  and  life-boat  respectively,  various  persons, 
the  particular  individuals  being  to  the  prosecutor  unknown,  but  their 
names  and  designations  being  contained  among  the  names  and  designa- 
tions hereinafter  particularly  set  forth,  or  being  to  the  prosecutor  un- 
known, and  the  said  last-mentioned  persons  being  part  of  the  passengers 
and  crew  foresaid,  who  had  got  within  the  said  quarter-boat  and  within 
tbe  said  life-boat  respectively,  in  order  to  save  their  lives  by  means  of  each 
said  respective  boat,  and  whose  lives  could  have  been  saved  if  the  said 
boats,  within  which  the  said  persons  respectively  were,  had  not  been 
capsized  or  swamped,  were  thrown  into  the  water  and  were  drowned  : 
And  when  the  said  ship  sank  and  went  to  the  bottom  as  aforesaid, 
various  persons  then  on  board  of  the  said  ship,  the  particular  indi- 
viduals being  to  the  prosecutor  unknown,  but  their  names  and  de- 
signations being  contained  among  the  names  and  designations  here- 
inafter particularly  set  forth,  or  being  to  the  prosecutor  unknown, 
and  the  said  last-mentioned  persons  being  part  of  the  passengers  and 
crew  foresaid  of  the  said  ship,  were  drowned :  By  all  which,  or  part 
thereof,  a  number  of  men,  women,  and  children,  amounting  to  forty- 
eeven  persons,  or  thereby,  or  to  some  other  large  number  of  persons, 
the  full  number  being  to  the  prosecutor  unknown,  but  being  part  of  the 
passengers  and  crew  foresaid  of  the  said  ship,  were  drowned ;  in  par- 
ticular, Alexander  McNeill  of  Colonsay,  in  the  shire  of  Argyll ;  Ann 
Carstairs  or  M*Neill,_wife  of  the  said  Alexander  McNeill ;  Cecil  Ann 
M'Neill,  and  Hester  Mary  McNeill,  daughters  of  the  said  Alexander 
McNeill ;  John  Bums,  M.  D.,  lately  residing  in  or  near  Blytheswood 
Square,  in  or  near  Glasgow ;  Eliza  Morris,  niece  of  the  said  John 
Bums ;  Elizabeth  Laskey  or  Splatt,  wife  of  John  Splatt,  now  or  lately 
fanner,  residing  at  Moor  Farm,  Souton,  near  Exeter;  Mary  Ann  Splatt, 
and  Anna  Splatt,  daughters  of  the  said  John  Splatt ;  John  Roby,  lately 
residing  at  or  near  Great  Malvern,  Worcestershire ;  William  March- 
bank,  commercial  traveller  for  the  firm  of  John  Clapperton  &  Coy., 
of  Glasgow,  lately  residing  at  or  near  Garnet  Hill,  Glasgow ;  James 
Houston  and  Mary  Houston,  children  of  James  Houston,  now  or  lately 
shipmaster,  and  now  or  lately  residing  In  or  near  Port  Glasgow;  Har- 
riet M'Kenzie  Pughe,  daughter  of  the  Rev.  Kenneth  M'Kenzie  Pughe, 
Episcopalian  minister.  Paisley;  John  Hume,  wool-merchant,  lately 
residing  in  or  near  Bedford  Street,  Laorieston,  in  or  near  Glasgow ; 
James  Dunn,  apprentice  on  board  of  the  said  steam-ship  Orion ;  Alex- 
ander Graham,  steward  on  board  of  the  said  steam  ship ;  Andrew 
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No.  68.     Walker,  carpenter  on  board  of  the  said  steam-ship ;  Robert  Haalem, 
Th  'mas    dealer,  at  or  near  Bolton -le-moor ;  Mary  Ann  Adamson  or  Frassr,  of 
and  Oihers'  New  York,  and  her  son  David  William  Fraser ;  Thomas  Jago,  mer- 
Hieh Court!  ^^^^^  ^^  agent,  lately  residing  in  Brounlow  Street,  Liverpool;  John 
Aug.  29.    Pearce,  merchant  or  shipowner  of  Mevagissey,  in  the  county  of  Gom- 
_i?£?l_wall;  Thomas  Bancroft  Bonnet,  of  the  city  of  Chester;  Francis 
*  Culpable    M'Murrich,  coppersmith,  Liverpool ;  William  Letham,  mann&ctiuer, 
°&c.     '  o^  Gillstocks,  Kay  Street,  Little  Bolton ;  James  Martin,  son  of  Thomas 
Martin,  of  the   firm  of  J^artin,  Burns,  8c  Coy.,  Liverpool;  Jesae 
Underwood  or  Cassin,  wife  of  John  Cassin,  blacksmith,  Walton,  near 
Liverpool,  and  Robert  Cassin,  son  of  the  said  John  Cassin,  James 
Scott,  merchant,  Montreal,  North  America,  Agnes  Gladstone,  daughter 
of  Lawrence  Gladstone,  now  or  lately  residing  at  Clifton  Park,  near 
Birkenhead,  Cheshire,  England,  besides  other  persons  who  were  on 
board  the  said  steam-ship,  but  whose  names  are  to  the  prosecntor  un- 
known, or  some  of  the  said  persons,  were  drowned,  and  were  culpably 
bereaved  of  life  in  manner  above  libelled  :    And  you  the  said  Thomas 
Henderson  and  John  Williams  are,  both  and  each,  or  one  or  other  of 
you,  guilty  of  the  culpable  bereavement  of  the  lives  of  all  and  each  or 
one  or  more  of  the  said  persons  drowned  in  manner  above  libelled ;  and 
you  the  said  Ghorge  Langlands  are  guilty  of  the  culpable  bereavement 
of  the  lives  of  such  of  the  said  persons  as  were  drowned  in  manner 
above  libelled,  when  left  in  the  sinking  ship  in  consequence  of  the  said 
boats,  or  some  of  them,  not  having  proceeded  with  paesengeis  from  the 
siud  ship  to  the  shore  as  often,  before  the  said  ship  sank  as  aforesaid, 
as  they  would  have  done,  if  fully  and  properly  equipped  and  fitted  as 
above  libelled,  or  in  consequ^ice  of  the  said  boats,  or  some  of  them, 
being  unfitted  to  carry,  and  not  having  carried,  their  full  complement 
of  passengers  to  the  shore  as  above  libelled,  ^r  when  thrown  into  the 
water  by  the  capsizing  or  swamping  of  both  and  each  or  one  or  other 
of  the  two  boats,  the  said  quarter-boat  and  life-boat  respectively,  cap- 
sized or  swamped  in  manner  above  libelled. 

The  pannels  pled  not  guilty. 

Defences  were  given  in  for  Captain  Henderson,  in 
which  he  stated,  that  *  no  man  can  lament  more  than  he 

*  does  tlie  loss  of  the  ship  which  he  commanded,  and  of 

*  the  lives  of  the  passengers  under  his  care.     But  he  de- 

*  nies  that  the  accident  was  caused  by  any  neglect,  reck- 

*  lessness,  or  culpability  on  his  part ;  and  while  he  can- 

*  not  profess  to  explain  the  causes  which  may  have  led 

*  to  the  result,  he  alleges  that  when,  for  a  short  period, 

*  and  according  to  known  practice,  he  quitted  the  deck 

*  to  take  a  little  rest,  he  left  the  Orion  in  charge  of  a 
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*  competent  officer,  and  on  a  course  which  would  have    n^.  6«. 

*  carried  her  safely  on  her  voyage.     Her  wreck  after  that  Henderaon, 

t  t  .  f  1.11  n  and  others. 

*  time  must  have  been  owing  to  causes  which  he  could  — 

'  not  have  anticipated  nor  controlled.     It  is  not  truly    Aug.  29. 

*  charged  against  the  pannel  that  he  was  neglectful  of L- 

*  duty  in  regard  to  the  equipments  of  the  vessel  or  the  HonHcide, 
'  boats.' 

Defences  were  also  lodged  for  Williams,  the  mate, 
stating,  that,  *  after  the  time  when  the  conduct  of  the 

*  vessel  was  given  him  in  charge,  when  alone,  he  sub- 
'  mits,  that  any  responsibility  in  this  matter  can  be  held 
'  to  attach  to  him,  he  caused  the  vessel  to  be  steered  in 
'  a  proper  course,  according  to  the  best  of  his  judgment 

*  and  discretion,  and  the  information  afforded  by  the 
'  steering  compass  of  the  vessel,  which,  however.  He  has 
'  reason  to  believe,  was,  or  had  become,  inaccurate ;  and, 
'  in  the  circumstances  of  the  case,  no  culpability,  on  his 
^  part,  was  the  cause  of  the  melancholy  accident  which 
'  took  place.  The  pannel  is  not  responsible  for  the  con- 
'  dition  of  the  boats ;  but  these,  he  believes,  were  in  a 
'  perfectly  sufficient  state.' 


EVIDENCB  FOR  THE  PEOSECUTIOlf. 

C.  Gipp  Robinson,  R J<f ., — I  am  a  captain  in  the  navy,  and  hare 
been  employed  for  a  considerable  number  of  years  making  a  hydro- 
graphic  survey  for  the  Admiralty,  including  the  coast  of  Wigtonshlre. 
The  chart  produced,  which  is  on  a  scale  of  three  inches  to  the  mile,  is 
an  accurate  delineation  of  the  coast  of  Blackhead,  near  the  Mull  of 
Galloway.  Blackhead  is  a  mile  and  a-half  to  the  north  of  Portpatrick, 
and  Cromaok  Point  is  a  distance  of  12  miles.  If  a  straight  line  be 
drawn  between  these  two  headlands,  the  land  falls  in  considerably  to 
the  east,  and  makes  a  bay,  on  part  of  which  Portpatrick  is  situated. 
1  hare  noted  the  course  of  the  tides,  and  indicated  them  on  the  chart, 
with  the  velocity  at  flood.  I  am  familiar  with  that  coast,  and  have 
marked  the  course  of  a  steamer  to  follow  between  Cromaok  Point  and 
Blackhead,  by  a  dotted  line,  which  at  Gromack  Point  is  three-fourths 
of  a  mile,  and  at  Blackhead  is  one  mile  and  a  third  off  Portpatrick.  I 
also  prepared  a  chart  of  the  harbour  of  Portpatrick,  on  a  scale  of  one 
inch  to  a  hundred  feet,  on  which  is  noted  the  Bamoch  Rock.  There 
are  three  piers  at  the  harbour,  one  called  the  South  Pier,  on  which  is 
a  light^honse  unfinished  and  not  lighted.    There  is  a  harbour  light  on 


Digitized 


by  Google 


402  CASES  BEFORE  THE  HIGH  COURT 

No.  68.     the  South  Pier,  next  the  shore,  429  feet  from  outer  end.    The  height 

Henderaon  ^^  ^^®  harhour  light  is  38  feet  above  high  water.    There  is  a  parapet 

and  Others,  wall  around  the  South  Pier,  26  feet  high.     I  haye  marked  the  houses 

High  Court,  of  several  parties  near  the  end  of  the  pier.     The  North  Pier  does  not 

^^HAO^'    project  so  far  as  the  South  Pier.    The  "Ward  Bay  lies  to  the  north  of 

^ —  the  North  Pier,  and  I  had  my  attention  particularly  drawn  to  the 

l^ioSde  ^^*®^  ^*^  ^^^'  ^^  "  *  distance  of  1,048  feet  from  the  end  of  the 
&.C.  South  Pier.  It  is  always  covered  at  low  water.  It  is  distant  from 
the  shore  150  feet,  and  I  have  marked  .5  feet  .9  inches  as  the  height  of 
the  water  on  it  at  quarter-flood.  These  rocks  are  well-known.  I  ex- 
amined it  on  the  1 2th  and  13th  July.  I  had  an  opportunity  of  looking 
at  it  when  the  tide  was  extremely  low,  and  observed  several  fragments 
of  it  scattered  about.  A  little  to  the  north  is  a  rock  called  the  Bamoeh 
Rock.  The  Bamoeh  Rock  is  30  feet  from  the  Bamoeh  Island,  and 
1,850  feet  from  the  outer  end  of  the  South  Pier.  The  rock  is  diy 
when  the  tide  is  half-full,  8  feet  being  visible  at  low  water^  and  4  feet 
3  inches  at  first  quarter-flood.  Two  small  heads  project  into  the  sea. 
There  is  deep  water  close  up  to  the  South  Pier  head  and  to  the  Outer 
Ward  Rock  and  the  Bamoeh  Rock.  I  have  noted  the  position  of  the 
wreck  of  the  ship.  The  port  paddle  of  the  ship  is  475  feet  from  the 
Outer  Ward  Rock.  She  is  lying  in  36  feet  at  the  stem,  and  30  at 
the  bow.  If  the  Orion  passed  the  pier-head  at  her  own  length  from  it, 
and  going  N.  ^  W.,  she  would  have  been  carried  straight  on  the  Outer 
Ward  Rock.  If  she  was  twice  her  own  length  and  on  the  same  course, 
it  would  have  taken  her  exactly  on  the  Barnoch  Rock.  On  this  other 
chart  there  is  a  point  called  Castle  Point,  on  which  is  situated  Duos- 
key,  in  rains.  The  distance  of  Castle  Point  from  the  South  Pier  is  2375 
feet,  and  of  Marroch  Point  4055  feet.  In  flood-tide  the  course  of  the 
tide  is  very  nearly  southerly. 

Crois-examined  by  Mr  Pbnnet — ^The  course  of  the  tide  is  what  is 
denominated  close  on  shore.  When  the  stream  of  the  tide  is  flowing 
south,  it  will  more  or  less  interfere  with  the  course  of  a  vessel  going 
north.  A  vessel  going  from  Cromack  Point  to  Blackhead  has  a  safe 
course  laid  down  on  the  dotted  line  ;  but  I  don't  mean  to  say  that  is 
the  only  safe  course :  it  might  go  inside  by  daylight,  or  on  a  fine  night 
Portpatrick,  on  this  chart,  lies  somewhat  to  the  east  and  north.  The 
land  lies  in  betwixt  these  points  considerably,  but  where  it  does  there 
are  soundings.  Supposing  the  Orion  twice  her  length  off  the  pier,  the 
course  would  carry  her  on  the  Bamoeh  Rock,  and  once  her  length  on 
the  Outer  Ward  Rock ;  but  supposing  she  was  half  a  point  further 
west,  she  would  clear  the  rock.  I  am  not  aware  of  the  course  the 
Liverpool  steamers  generally  take. 

By  Mr  Craufurd. — There  is  deep  water  within  the  dotted  line. 
Suppose  a  mile  or  half  a  mile  from  Cromack  Point,  within  the  line,  a 
course  of  N.  ^  W.,  cleared  her  of  everything ;  and  so  would  a  eonise 
of  N.  i  W.,  at  that  distance  off.     A  direct  north  course  at  half  a  mile 
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from  Cromack  Point,  would  olear  her  of  Portpatrick  pier,  taking  mag-     Nn.  sB, 
netio  north.    A  oouroe  from  Portpatrick  pier  of  N.  by  W.  ^  W.,  would  fjende™*" 
JQSt  clear  her  of  the  Ward  Rock.     Supposing  a  vessel  half  a  mile  west  and  Others! 
of  Cromack  Point,  a  course  direct  north  would  clear  her  of  the  Barnoch  High  Court. 
Rock.    Supposing  it  to  be  N.  ^  W.,  it  would  be  a  course  which  would   Aug.  29. 
not  only  clear  her,  but  clear  her  with  all  safety. 1^ 

By  Mr  Bell. — I  am  still  of  opinion  the  course  laid  down  on  the  ^"'P?'?!® 
chart  is  a  safe  and  proper  course  for  a  steamer  at  nighti^  with  a  due  re-  ^c.  ' 
gard  to  the  safety  of  the  lives  on  board.  A  vessel  in  a  fine  night 
might  go  nearer,  but  I  do  not  think  any  one  should  have  done  so.  2d, 
I  see  a  hill  called  Dunman  Head,  which  is  a  well-known  headland  on 
the  coast.  Supposing  a  vessel  passes  half  a  mile  free  of  Cromack 
Point,  to  N.  ^  W.,  it  would  take  her  fully  a  mile  off  Portpatrick  pier. 

By  the  Lord  Justice- Clerk, — If  a  vessel  was  half  a  mile  from 
Cromack  Point,  a  course  direct  north  would  clear  her  of  Portpatrick 
pier  by  two-thirds  of  a  mile,  and  would  clear  the  Outer  Ward  Rock. 
If  the  Orion  bad  been  its  own  length  off  Portpatrick  pier,  steering 
north,  it  was  in  a  wrong  course  to  avoid  the  Outer  Ward  Rock ;  and 
if  a  change  to  N.  t^  W.  had  been  made,  it  was  not  sufficient ;  N.  by  W. 
would  clear  the  Outer  Ward  Rock,  but  not  the  Barnoch.  Steering 
north  within  her  own  length  of  Portpatrick  pier,  it  would  depend  on 
the  extent  of  the  change  which  was  made  on  her  course,  and  the  vessel 
answering  properly,  if  she  cleared  it.  I  do  not  think  that  any  one 
with  his  eyes  open  would  keep  a  vessel  within  its  own  length  of  Port- 
patrick pier.  No  course  compatible  with  safety  could  by  possibility 
be  so  near  the  pier ;  and  no  course  consistent  with  safety  could  have 
allowed  the  vessel  to  be  so  near  the  coast  as  where  she  is  now  lying. 
The  harbour  light  is  a  very  indifferent  light,  but  it  is  seen  about  four 
miles  off  in  a  reasonably  fine  night, — an  ample  distance  to  give  warn- 
ing if  one  happen  to  get  too  near.  The  current  runs  about  two  knots 
an  honir.  It  increases  towards  Cromack  Point,  and  going  north  it 
decreases.  The  effect  is  to  sweep  a  vessel  rather  off  Cromack  Point 
than  otherwise ;  and  as  it  got  nearer  to  Portpatrick,  tends  to  take  her 
rather  inshore.  Of  course,  it  is  a  well  known  rule;  and  a  person 
acquainted  with  the  currents  must  make  allowance.  From  the  Isle  of 
Man,  yon  steer  for  the  Mull  of  Galloway ;  and  if  that  light  is  seen, 
that  enables  yon  to  take  a  course  that  will  clear  you  of  all  these  rocks. 

John  Robertson. — I  am  manager  to  the  firm  of  Caird  &  Co., 
engineers  and  iron  shipbuilders,  Greenock.  They  built  the  Orion  in  the 
year  1 846-7.  She  was  an  iron  steam-ship  of  805  tons  o.m.  I  prepared 
a  model  of  the  Orion  lately,  with  the  starboard  boat  swung  in  the  davits. 
There  were  four  boats,  two  of  which  were  life-boats.  The  latter  were 
hung  behind  the  paddles.  To  show  their  position,  I  have  made  a 
section  model.  The  vessel  was  divided  into  five  water-tight  com- 
partments. The  pieces  of  iron  produced  are  of  the  same  kind  used  in 
the  Orion. 
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No.  68.        By  Mr  Logan. — ^The  paddle  boats  on  ihe  model  were  pot  there  from 
Thomas    reooUection.    The  section  was  made  from  a  scale  of  the  breadth  of  the 

HenderK>n,  ,  .  ,       .   ,     i      . 

and  Othprs.  boat,  which  might  be  incorrect.    In  regard  to  the  steering  apparatus, 

High  Court  ^^  ^^  designed  as  an  improvement  on  the  ordinary  mode.     It  was  so 

Aug.  29.    constructed  that,  after  two  or  three  turns  were  given  it,  and  after  the 

L.  steersman  left,  it  was  less  apt  to  turn  than  the  common  wheel.     The 

j^*^^^    immediate  object  of  the  invention  was  to  enable  the  steersman  the 

&c.    '  better  to  resist  the  shock  of  a  surge. 

By  the  Court. — In  regard  to  the  boats,  there  was  nothing  to  hinder 
their  being  unhung,  when  wanted. 

John  Macdonald,  boaibuildery  Greenock, — ^I  made  the  boats  of  the 
Orion,  and  I  have  made  a  model  of  them,  having  got  three  of  them 
again  in  my  possessioutr  I  measured  the  life-boat  lately,  and  found  it 
could  hold  between  seventy  and  eighty  people. 

By  Mr  Logan. — Captain  Main  commanded  the  Orion  when  the 
boats  were  fitted  for  it.  When  Captain  Henderson  was  i^pointed, 
I  made  an  alteration  at  his  request  He  put  an  eye  bolt  into  the  keel, 
so  as  to  facilitate  the  unswinging  of  her.  I  hung  the  Oriental  Steam 
Company's  vessels  the  same  way.  In  my  judgment,  I  dont  think  that 
life-boats  could  be  better  hung  than  those  of  the  Orion.  After  the 
wreck,  I  remember  the  holes  of  two  nails  in  the  lower  part  of  the  eton 
post  near  the  keel  of  one  of  the  life-boats.  There  was  attached  to  them 
a  cover  as  a  spray  cloth,  and  the  stick  produced  was  upon  the  boat 
when  brought  back  to  me. 

By  the  Court. — Unless  something  had  been  put  there  on  purpose, 
the  boat  would  not  have  rested  on  any  part  of  the  ship,  notwithstand- 
ing the  nails. 

D.  Walkeb,  seamany  GUuyow. — I  was  employed  on  board  the 
Orion  when  she  was  lost,  eighteen  or  nineteen  months.    Captain  Hen- 
derson had  been  commander  since  August  ^  We  sailed  from  Liveipool 
on  the  17  th  June  last,  between  3  and  4  o'clock.    Geoige  Williams  the 
Mersey  pilot,  navigated  the  vessel  down  the  Mersey.    I  came  on  to 
steer  in  the  course  of  the  night,  from  10  to  12.    It  was  a  fine  night,  bat 
a  little  cloudy.    There  was  a  base  hanging  over  the  land  at  the  Mull 
of  Galloway.    We  made  the  Mull  of  Galloway  a  little  before  12.    We 
saw  the  light  through  the  fog.    I  left  the  helm  near  Dunman  Head, 
between  the  Mull  of  Galloway  and  Portpatrick.    We  were  then  dose 
in  shore.    I  thought  we  were  unusually  near  shore.    It  waa  Geozge 
Langland's  watch  when  I  steered*     When  we  are  steering  we  caimot 
see  in  front  of  the  vessel  on  account  of  obstructions  on  deck.    Then 
were  on  deck  at  the  time  C.  Leslie,  George  Williams^  James  Donald, 
John  Kerr,  and  myself,  besides  Langlands  and  the  captain,  Carpenter 
and  Walker.    When  I  was  steering,  there  were  two  looks-out  on  the 
paddle  bridge,  but  none  at  the  bows.    In  steering,  we  steer  by  the 
compass  when  hazy,  and  take  our  courses  from  the  officer  in  command. 
I  was  released  at  ten  minutes  past  12.     Our  course  then  was  NN.W^ 
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when  we  lonnded  Donman  Head.     I  can't  say  how  far  we  were  off    ^^-  ^^• 
land.    The  land  had  been  visible  all  the  way  from  the  Mull  of  Gallo*  Henderson, 
way.    The  next  watch  is  the  second  mate's  watch.     I  went  below  and  Others. 
and  fell  asleep,  when  I  was  wakened  by  a  crash.     I  ran  on  deck  to  see  High  Court, 
what  was  the  matter.    I  saw  a  few  passengers  running  about  on  deck,      i^o.  * 
and  that  the  yessel  was  going  ahead  on  shore ;  she  was  not  fast.    I  "q^^^^]^ 
ran  down  to  put  on  my  boots ;  came  up  again,  and  ran  aft  to  clear  Homicide, 
away  the  life-boat.    The  model  gives  a  pretty  good  representation  of       **^ 
how  the  life-boat  was  hung.    I  then  ran  to  the  other  life-boat,  and 
found  them  taking  the  cover  off.    They  did  not  for  some  time  succeed 
in  lifting  off  the  boat,  on  account  of  the  stiffness  of  the  tackles,  or  the 
weight  of  the  passengers  in  the  boat;  more  from  the  latter  cause 
perhaps.    She  was  got  off  at  last,  and  lowered  into  the  water.    She  got 
to  land  with  several  passengers.     I  went  up  the  rigging,  and  was  taken 
off  by  one  of  the  boats  afterwards.    The  Orion,  I  believe,  was  in  Havre 
for  a  month  or  so  during  the  spring.  ^  She  had  been  about  a  month  or 
six  weeks  back  on  the  station,  and  I  had  not  seen  the  boats  lowered 
from  the  time  she  came  back ;  but  I  think  they  had  got  new  coven. 
The  vessel  was  afloat  for  about  ten  minutes  after  I  ran  up.    The  boats 
came  off  from  the  shore.    I  don't  kuow  what  became  of  the  other  life- 
boat.   The  carpenter  tried  to  get  the  groove  in  which  it  was  fixed 
knocked  from  under  the  boat.    He  gave  me  an  axe  to  cut  the  outside 
part,  and  I  did  so. 

By  Mr  Craufurd. — We  were  steering  NN.W.  There  was  a  basse 
over  the  land,  but  the  sea  was  lying  calm  enough.  I  gave  the  helm  to 
John  Kelly  when  he  came  up.  I  stopped  on  deck  five  minutes  after 
he  relieved  me.  I  don't  know  who  went  to  the  look-out  on  the  gang- 
way. The  bridge  across  the  paddle-boxes  is  higher  than  in  most 
vessels,  and  we  have  a  clear  view  over  the  bows  of  the  ship.  I  con- 
sider it  a  safe  and  good  look-out.  After  I  saw  the  larboard  life-boat 
launched,  the  ship  sunk  in  about  five  minutes.  Captain  Henderson 
sent  me  down  on  the  mast  to  take  charge  of  one  of  the  fishing-boats,  to 
take  as  many  passengers  as  I  could,  which  I  did.  While  I  was  on  the 
mast.  Captain  Henderson  was  giving  directions,  such  as  calling  on  the 
boats  to  come  across  to  the  ship,  and  pick  up  the  passengers.  For 
some  time  they  hung  about,  but  at  last  they  did  come.  Captain  Hen- 
derson remained  clinging  to  the  mast.  I  went  out  again,  in  about  an 
hour  and  a  half  afterwards,  when  all  was  over. 

By  Mr  Looan — When  I  went  on  deck,  I  heard  Mr  Langlands  call- 
ing on  the  crew  to  come  up  and  launch  the  life-boats.  He  had  seen 
them  launched,  by  order  of  Mr  Langlands,  for  giving  exercise.  This 
exercise  took  place  some  time  before  the  wreck.  This  was  all  done  to 
make  the  blocks  and  tackle  work  sweetly.  Since  coming  from  Havre, 
the  life-boats  got  new  covers.  After  coming  on  deck,  I  went  from  the 
larboard  to  the  starboard  life-boat  It  was  difficult  to  lift  on  account 
of  the  number  of  passengers  in  her.    The  boat  is  swung  by  means  of  a 
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No.  68.  davit  in  whicli  there  is  a  block.  The  life-boats  of  the  Orion  were  very 
Hendl^ii  ^^^^J-  ^^^  Hfe-boat  was  supported  by  three  uprights,  called  *  chocks.' 
and  others.  I  and  the  others  who  were  attempting  to  launch  the  life-boat  palled  at 
High  Court.  *^®  tackle  to  lift  her  out  of  the  •  chock/  the  groove  of  which  might  be 

Aug,  29.  about  an  inch  deep ;  so,  if  the  boat  had  been  empty,  a  very  small  pull 
at  the  tackle  would  have  got  her  clear.     After  getting  her  clear,  and 


Culpable    g|,Q  ^^g  lowered  by  the  tackle,  there  appeared  no  defect  in  the  tackle. 
Sic    '  Before  she  was  altogether  lowered,  I  left. 

By  the  Solicitor-Genbral — When  steering,  I  took  the  courses 
from  Mr  Langlands.  I  saw  the  captain  about  1 1  o'clock,  when  he 
told  me  to  go  nothing  to  the  northward,  and  I  steered  a  quarter  point 
further  west.  He  looked  at  the  compass  to  examine  the  course.  We 
had  not  then  seen  the  Mull  of  Galloway.  I  understood  the  order  to 
be  a  hint  rather  to  keep  to  the  westward.  The  captain  was  on  deck 
during  my  watch  all  the  time.  There  were  a  large  number  of  passen- 
gers. I  saw  the  bows  of  the  starboard  quarter  boat  down  in  the  wuter, 
and  the  other  end  hanging  by  the  tackle,  and  one  or  two  tumbling^  out 
of  her.  While  the  larboard  life-boat  was  lowered,  there  were  one  or 
two  tumbled  out  of  her.  I  am  quite  sure,  if  there  had  been  nobody  in 
the  boats  there  would  be  no  difficulty  in  lowering  them. 

By  the  Court.—-  I  thought  we  were  unusually  near  the  land.    After 
we  made  the  light,  I  did  not  go  farther  to  the  west  than  the  conne 
laid  down  to  me ;  it  was  before  that  I  went  a  little  to  the  west.     If 
the  course  after  we  made  the  light  had  been  followed,  it  would  have 
carried  us  clear  of  where  the  vessel  struck.     When  I  went  down,  and 
gave  up  the  helm  to  Kelly,  I  did  not  notice  if  the  captain  was  on  deck. 
The  course  was  changed  to  mn  along  the  coast,  after  we  rounded  the 
Point,  to  NN.W.     If  that  course  had  been  followed,  it  would  have 
cleared  the  rocks  on  which  she  struck.     In  that  case,  we  would  have 
passed  the  rocks  about  six  or  seven  miles  to  seaward.     I  was  steering 
N.  by  W.  till  I  gave  up  the  helm.     When  I  left  the  watch,  I  remarked 
to  George  Williams,  we  were  very  close  on  the  land.     I  made  no  re- 
mark to  John  Williams,  and  he  did  not  communicate  to  me.     He  came 
and  looked  at  the  compass,  when  I  surrendered  to  Kelly.    I  cannot 
say  how  long  it  was  after  I  went  down  before  the  vessel  struck    I 
could  see  the  shore  quite  clearly  when  I  went  up.     I  did  not  notice 
the  houses  in  Portpatrick.     There  was  no  wind ;  and  the  sea  was  calm. 
When  I  went  up  the  vessel  was  going  a  little  a-head,  and  I  don't  think 
she  rebounded.     She  ran  past  the  place  she  struck.     I  did  not  obserre 
if  she  shoved  off  a  little  more  to  seaward ;  and  I  cannot  say  that  she 
was  dEirther  off  shore  when  she  went  down.     But  she  appeared  to  ran 
past  what  she  struck  on.     I  did  not  feel  her  strike  a  second  time. 

John  Kellt,  seaman^  Anderston,  OUugow. — Tcok  the  helm  from 
Walker.  It  was  a  fine  night,  very  calm,  and  no  fog.^  The  ship  was 
to  the  south  of  Dunman  Head.  It  was  ten  minutes  past  12.  We 
were  close  to  land.     We  were  particularly  close ;  I  never  was  so  clew 
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Ijofrire.    1  have  been  four  years  on  the  station, — twenty  months  of     No.  68. 
which  were  in  the  Orion,  with  Captain  Main,  the  former  commander,  y^^T'^^J^ 
and  Captain  Henderson.     I  cannot  say  if  the  captain  was  on  deck.     I  and  Others, 
got  NN.W.  as  the  course  from  Walker.     The  watch  was  changed  ;  niirh  Court. 
Lauglands  was  on  deck,  but  it  was  what  I  call  the  second  mate's  watch.    Aug.  29. 
It  b^ins  at  12  and  lasts  four  hours.     The  second  mate  is  an  officer  of  ' 

the  captain  s  watch,  and  remains  on  deck  during  that  time.  When  I  Culpable 
had  the  helra^  the  captain,  who  had  come  on  deck  the  minute  after  I  ^^^  ^ 
took  tlie  helm,  came  and  examined  the  compasses.  He  stayed  about 
five  minutes.  He  gave  me  no  course.  The  mate  gave  me  none,  but 
the  second  mate  Williams  did,  after  the  captain  went  below.  He  had 
changed  the  course  before.  He  first  gave  NN.W.  ^  W.  He  told  me 
to  go  half  a  point  more  inshore  not  in  captain's  hearing*  That  was  be- 
fore  the  captain  came  up,  and  he  changed  it  again  before  he  came ;  he 
said,  '  Keep  her  north  by  west,  Jack.'  That  was  still  more  in  shore. 
He  again  changed  it  a  third  time  to  N.  ^  W.,  which  was  a  half  point 
still  nearer  shore.  All  that  was  before  the  captain  came  on  deck. 
The  captain  cauie  on  deck,  and  said  something  to  the  second  mate,  and 
he  went  forward.  I  did  not  see  him  again  before  the  vessel  struck.  I 
did  not  hear  what  was  said.  When  the  captain  went  forward,  the 
second  mate  came  and  told  me  to  go  N.  ^  W.,  that  is  a  quarter  point  still 
nearer  shore.  That  was  immediately  after  the  captain  left  him.  We 
were  now  pretty  well  over  to  the  land,  and  might  be  about  half-way 
between  Dunman  Head  and  Portpatrick.  The  next  course  I  got  from 
Williams  was  North,  which  also  took  us  in  shore,  and  the  next  was 
N.  4  W.,  which  was  rather  more  out  The  last  order  was  N.  ^  W. 
At  that  time  we  might  be  opposite  to  Dunskey  Castle,  and  I  ha<l  not 
seen  Portpatrick  light  After  I  got  the  last  course,  Portpatrick  light 
was  reported  by  the  look-out  Wilson.  He  said  *  A  light  on  the  star- 
board bow.'  It  struck  me  it  was  Portpatrick  light.  Between  Dun- 
man  Head  and  this  I  had  seen  the  land  all  the  way,  till  the  fog  came 
on.  It  was  sung  out  from  the  gangway.  After  I  had  seen  the  light, 
there  was  a  light  reported  off  the  port-beam.  That  was  from  another 
vessel  passing.  After  that  Wilson  came  aft  and  said  to  the  second 
mate,  ^  John,  do  you  see  no  land  there  V  Williams  said  *  Yes.'  I  did 
not  hear  if  he  said  anything  else.  He  gave  me  no  order,  in  conse- 
quence, and  I  was  still  steering  N.  ^  W.  The  vessel  was,  by  this  time, 
abreast  the  high  land  to  the  south  of  Portpatrick.  I  think  it  was  rather 
to  the  southward  of  Dunskey.  After  Wilson  reporteil  the  land,  there 
was  sung  out  from  the  gangway, '  A  vessel  on  the  port-bow — ^no  light' 
After  I  had  got  the  message,  I  saw  the  light,  but  we  were  very  near 
abreast  of  her  before  I  saw  it.  Before  I  came  in  sight  of  it  myself, 
there  was  nothing  again  sung  out  from  the  gangway.  The  first  thing 
I  heard  after  seeing  the  light  was,  *  Starboard  a  little — keep  her  north 
by  west'  This  was  from  Williams.  I  had  been  at  this  time  still 
steering  N.  ^  W.    Immediately  after,  there  was  called  from  amidship, 
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No.  68.  *  Hard  starboard.'  A  sudden  call  as  if  from  a  man  afraid.  '  Land 
HendersoD, '  ^ig^t  ahead'  was  next  called  from  another  voice.  At  this  time  the 
and  Othera.  second  mate  gave  me  the  order, '  starboard  a  little.'  He  was  standing 
High  Court,  near  the  mizen- rigging.     The  voice  from  the  midship,  I  found  on  re- 

^"^0 ^'  flection,  to  be  Duncan  CampbeHs.  After  '  hard  starboard,'  the  second 
mate  ran  to  the  after  skylight,  in  the  direction  of  the  captain's  cabin, 

Hom^ide  ^"^  *'^®"  ^"  ^  ™®  ^  ^®^P  ™®  *^  P'**  ^®'  ^*'^  a-starboard.  She  was 
&c.  put  hard  a-starboard.  The  wheel  was  about  hard  over  whence  struck. 
She  went  over  the  rock,  and  there  was  a  long  loud  crash.  I  did  not 
let  go  the  helm.  One  of  the  firemen  came  up.  I  asked  him  what  was 
the  matter.  He  said  the  engtne-room  was  filling.  I  did  not  hear  anj 
motion  of  the  engine  after  the  crash.  I  went  to  the  larboard  quarter- 
boat,  and  commenced  to  lower  it.  Some  passengers  and  firemen  got 
into  the  boat  before  I  went  to  the  tackle  fall.  I  got  the  boat  lowered, 
and  got  into  it.  I  could  not  f  nd  any  plug  in  the  boat  to  fill  the  bole 
which  allows  the  water  to  run  out.  The  water  came  in.  There  were 
no  oars  in  the  boat.  When  I  went  into  the  boat  I  used  a  knife  to  cut 
away  the  piece  of  cord  fastening  the  cover,  and  the  mate  came  and 
sung  out  to  come  round  to  the  starboard  quarter  as  a  boat  had  capsized. 
I  sung  out  for  oars,  and  got  them.  The  boat  should  have  had  &ye^  but 
I  cannot  say  how  many  we  got.  A  gentleman  stopt  the  plug-bole 
with  his  handkerchief,  and  we  rowed  ashore.  Tlie  cry  was  ^  There 
^  were  plenty  in  the  boat,  and  could  not  take  any  more  in.'  There 
were  from  fifteen  to  twenty ;  but,  if  she  had  been  all  right,  she  might 
have  held  about  thirty.  There  was  not  much  water  in  her.  The  pas- 
sengers were  not  very  turbulent  after  the  ping  was  stopt.  If  we  ha<l  had 
five  oars  the  land  would  have  been  made  sooner.  We  pnt  the  passen- 
gers ashore  and  went  back  to  the  wreck.  I  searched  the  boat  for  the 
plug,  but  could  find  none,  i  heard  a  ciy — ^  Come  under  the  starboard 
*  rigging;'  but,  as  I  saw  boats  there,  I  went  into  the  larboard  mizen 
rigging,  and  took  all  we  could.  After  that  we  went  to  the  main  rig- 
ging, and  took  in  some  along  with  the  captain  and  mate ;  who  were 
the  last  to  leave.  The  vessel  had  now  settled  down.  When  we  were 
abreast  Dnnman  Head,  she  might  be  200  yards  from  shore,  and  about 
the  same  distance  when  off  Dunskey.  I  can't  say  how  close  we  were 
to  the  pier.  The  vessel  struck  about  twenty  or  twenty- five  minutes  to 
two  o'clock.  We  were  alongside  Portpatrick  sooner  than  our  usual 
passage.  We  had  had  a  good  run.  Our  passage  might  have  been 
fifteen  or  sixteen  hours  to  Greenock,  enabling  us  to  run  the  tide.  By 
that  I  mean  going  up  to  Glasgow  with  the  same  tide.  If  the  vessel 
had  not  been  wrecked,  we  would  have  had  plenty  of  time  to  run  the 
tide.  We  might  have  been  at  Greenock  about  eight  o'clock.  Tbe 
tide  would  turn  abont  an  hour  after,  but  sometimes  more.  If  we  are 
not  there  by  that  time,  we  might  lose  the  tide.  There  were  two  com- 
passes— one  on  the  bridge,  and  one  aft.  There  was  always  a  little 
variation  between  them.     They  had  been  in  the  vessel  before  I  came. 
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These  two  compasses  remained  all  the  while  I  was  on  board.     She  was    No.  68. 

at  Havre  for  six  weeks,  and  I  believe  there  was  a  third  one  then  put  „"?"*** 

,,_,,,  .     .  -       ,  Henderson, 

on  board.     I  observed  there  was  a  greater  variation  after  her  return,  and  Others. 

This  was  well  known  among  the  crew,  and  it  was  often  a  subject  of  fj^court. 

conversation.     We  steered  by  the  one  aft.     The  captain  examined  the    Aag.  29. 

one  on  the  bridge,  and  the  one  aft.    The  life-boats  on  board  the  vessel ' 

were  lashed  inside,  according  to  the  manner  represented  by  the  model.  „  ^^i^H® 

We  werB  obliged  to  unscrew  the  ring  bolt  before  it  could  have  been       &c. 

lowered.     I  never  saw  a  boat  so  fastened  up  in  any  other  vessel.     It 

was  not  there  at  all  before  Captain  Henderson  took  the  command  of 

the  vesseL     The  boats  had  been  only  twice  lowered  during  the  twenty 

months  I  was  there.    They  might  have  been  put  out  on  the  Havre 

station,  hot  I  can't  say.    They  might  have  been  lowered  three  or  four 

months  before  she  went  to  the  Havre  station.     I  can't  say  when  she 

came  back,  but  the  boats  were  not  lowered  after  she  came  back.     The 

boat  had  never  been  lowered  after  that  fastening  of  a  new  cloth  was 

put  on.     I  can't  say  how  long  it  would  take  to  lower  the  boats  in  the 

ordinary  way ;  it  would  have  been  more  than  ten  minutes  at  all  events. 

But  if  there  had  been  no  cover,  it  would  have  taken  ten  or  fifteen 

minutes,  with  these  sort  of  davits  and  lockets.     I  have  sailed  in  other 

steamers,  and  that  is  the  only  way  I  have  ever  seen  it  in  use.     It  is 

not  usual,  however,  to  fasten  it  up  in  that  way.     I  knew  Dr  Bums. 

I  saw  his  dead  body  after  the  wreck.     Mr  Langlands,  with  other  two 

men,  and  myself,  found  the  body,  and  assiste<i  in  taking  him  in.     There 

was  also  James  Dunn,  the  apprentice,  besides  the  steward  and  many 

others. 

Crou-eaamined  by  Mr  Penney. — I  don't  know  the  speed  of  the 
Orion  exactly,  but  it  might  have  been  about  12  to  14  knots.  The 
course  I  got  when  I  first  took  the  helm  from  Walker  was  NN.W. 
That  was  south  of  Dunman  Head.  The  next  course  was  NW  ^  W. 
Was  abreast  Dunman  Head  when  we  were  falling  in  shore.  I  got  the 
course  of  NW.  ^  W.  before  I  had  got  past  Oomack  Point.  When 
opposite  Dunman  Head,  I  saw  the  land  clearly.  There  was  no  fog  on 
the  water  there.  When  we  got  from  NW.  i  W.  to  N.  ^  W.  we  were 
then  going  across  the  two  headlands.  The  night  was  clear  and  calm  ; 
but  when  between  Duuskey  and  Portpatrick,  the  fog  came  down ;  and 
when  we  were  abreast,  the  second  mate  gave  the  order  to  starboard  a 
little.  The  fog  was  just  beginning  to  clear  away  when  we  were 
abreast  Portpatrick.  It  came  down  suddenly,  and  cleared  off  very 
suddenly.  I  have  had  the  helm  in  that  quarter  on  former  occasions ; 
and  the  course  of  N.  i  W.  was  before  Portpatrick  light  was  reported, 
and  that  was  the  point  kept.  I  never  was  a  point  oast  of  north  during 
tlie  whole  course. 

By  the  Court. — It  was  in  the  second  mate's  watch. 

By  Mr  Cravpurb. — I  have  served  with  Captain  Main,  also  Cap- 
tain M'Kellar,  but  they  stopped  longer  on  deck  than  Captain  Hender- 
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No.  68.  6on.  In  all  these  vessels  I  do  oot  recollect  if  the  second  mate  kept 
Hend^n  ^^®  second  watch.  In  the  Fire  King  (Captain  M'Kellar,)  the  captain 
and  Others,  took  as  much  to  do  with  the  watch  as  the  second  mate.  In  the  Fire 
High  Court  ^^^S  ^^^  captain  left  the  watch  sometimes,  bat  I  can't  say  to  whom 

Aug.  29.*  he  left  the  command.  The  rale^  in  ships  I  hare  been  in  is,  the  second 
mate  took  charge  of  the  captain's  watch.     It  was  the  look-out  of  Wil- 


Culpable  q^q  ^nd  Stewart ;  but  whether  they  went  up  I  can't  say.  Wilson  was 
&c.  '  called  River  Pilot.  He  was  on  the  starboard  side  of  her.  The  cap- 
tain's cabin  was  abaft  the  gangway,  so  as  to  be  quite  wrthin  call  of  the 
men  on  the  gangway.  There  are  steps  from  the  gangway  down.  A 
man  on  the  gangway  could  stamp  on  the  roof  of  it  and  be  heard.  TVe 
were  as  far  off  the  land  at  Dunskey  as  at  Dunman  Head,  that  is  200 
yards.  Between  the  two  I  had  been  steering  for  sometime  in  a  nortb- 
erly  course.     That  brought  us  nearer  the  land. 

By  Mr  Logan. — I  have  seen  the  boats  twice  lowered,  but  I  thought 
that  was  more  for  cleaning  them  than  for  exercise.  They  were 
launched  once  at  Glasgow  and  once  at  Liverpool — most  of  the  crevr 
were  there.  There  were  nine  seamen  and  three  boys  on  board.  To 
launch  a  boat  it  would  take  more  than  that  number  of  seamen  at  both 
falls.  I  have  seen  the  life- boats  launched  in  other  steamers,  but  just 
for  cleaning.  They  had  covers  likewise,  as  all  sea  steamers  have  wLo 
carry  their  boats  on  davits.  In  the  Viceroy,  there  was  no  cover,  but 
the  keel  was  turned  up.  It  is  a  general  practice  to  have  the  life-boats 
covered.  The  Orion's  had  covers  before  Captain  Henderson  or  Mr 
Langlands  joined  her.  The  keel  of  the  boat  rests  in  a  sort  of  groove 
on  three  '  chops.'  These  were  there  when  Captain  Henderson  and 
Mr  Langlands  shipped  on  board.  There  were  also  flat  belts  on  either 
side,  for  Bteadying ;  which  were  in  use  before  the  captain  joined. 
In  other  steamers,  I  have  seen  similar  belts  used.  The  use  of  the 
Bpray-cloth  was  to  keep  the  spray  coming  in  on  the  passengers  through 
the  space  between  the  boat  and  the  bulwarks.  This  cloth  was  tied 
'  with  white  twine  to  a  small  piece  of  stick  that  went  along  the  bilge  of 
the  life-boat.  Suppose  the  life-boat  were  cleared,  and  in  the  act  of 
going  down,  I  can't  say  whether  the  boat  would  carry  the  cloth  down 
with  her.  The  davits  used  in  the  Orion  were  similar  to  those  in  other 
boats.  I  could  not  say  whether  there  was  anything  to  prevent  the 
boats  being  launched  as  quick  as  by  any  other.  When  the  Orion 
came  into  the  hands  of  Captain  Henderson,  she  was  not  in  the  same 
good  order  and  cleanliness,  and  Mr  Langlands  took  every  opportaiiity 
in  cleaning  her  up.  On  the  17th  June,  before  I  sailed  from  Liverpool, 
I  remember  the  quarter -boat  oars  were  cleaned,  and  on  the  passage  I 
saw  some  oars  alongside  the  gangway.  After  the  larboard  quarter- 
boat  was  let  down,  the  people  on  board  would  not  let  him  go  round  to 
the  starboard  side,  where  the  other  boat  had  capsize<l.  The  iron  stay, 
which  joins  the  fore  davit  to  the  ship,  was  fastened  to  the.gangway  by 
a  nut  or  screw. 
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Bif  the  Solicitor-General. — The  Orion  made  three  trips  a  fort-     No.  68. 

night  w'^'T'" 

°  Henderson, 

Robert  Wilson. — I  was  Clyde  pilot  of  the  Orion.  I  was  on  the  and  Others, 
ont-look  on  the  gangway,  along  with  Stewart,  when  she  was  wrecked.  HighCoun. 
The  night  was  clear  and  calm,     I  remember  when  we  came  in  sight  of   ^^'^'f^^' 

the  Portpatrick  light.     I  came  on  deck  at  a  quarter  past  twelve,  and '- — 

had  seen  the  land  ever  since.  I  left  the  gangway  twice  before  the  H"n{i^.ij° 
vessel  struck,  and  asked  him  if  he  saw  the  land.  I  had  seen  it  first  &c. 
rather  to  the  southward  of  Dunskey  Castle.  He  said  he  did,  but 
nothing  else.  I  went  back  to  the  look-out,  and  passed  Portpatrick 
light  aboat  1 50  yards.  I  made  a  remark  to  Stewart  about  our  being 
so  close,  and  he  said  he  never  remembered  our  being  so  close.  I  ran 
aft  to  tho  wheel  for  the  purpose  of  putting  her  a-starboard.  I  heard 
somebody  call  out  *  land  ahead.'  The  helm  was  put  hard  a-starboard 
when  she  struck.  She  gave  a  small  bit  of  a  sally  to  port.  I  left  im- 
mediately for  the  gangway,  and  looked  to  the  land.  I  found  her 
quite  close.  After  doing  that,  I  went  to  assist  getting  the  boats  out. 
I  saw  the  starboard  boat  out,  and  the  passengers  in  the  water.  I  was 
saved  by  one  of  the  funnel  stays.  I  had  been  about  two  years  and  a 
half  OB  board  the  Orion.  When  passing  Portpatrick  her  speed  might 
be  about  13  knots  an  hour.  She  drew  from  1 1|  to  12  feet,  and  I  think 
she  was  400  horse  power. 

Btf  Mr  Penney. — I  belong  to  the  second  mate's  watch,  which 
changes  at  twelve  o'clock.  The  vessel  was  then  to  the  northward  of 
Dunman  Head.  I  can't  say  how  far  the  vessel  passed  off  at  that  time. 
I  saw  the  dark  loom  of  the  land,  and  continued  to  see  it  till  we 
reached  Portpatrick.  I  reported  Portpatrick  light  fifteen  to  twenty 
minutes  before  the  vessel  struck.  I  went  to  the  mate,  and  when  I 
returned  she  was  going  past  the  pier  head.  When  the  vessel  struck 
the  tide  was  right  ahead. 

B^  Mr  Cratjfurd. — I  waa  cm  the  master  and  second  mate's  watch. 
I  took  the  place  on  the  watch  of  James  Donald.  The  captain  came  to 
the  gangway  and  spoke  to  me  about  one  o'clock.  He  told  me  to  keep 
a  bright  look-out.  He  crossed  in  the  direction  of  Stewart.  I  saw 
him  leave  the  gangway.  I  went  out  to  the  vessel  after  I  got  ashore. 
I  saw  the  captain  on  the  rigging.  I  proposed  to  bring  him  ashore, 
but  he  would  not ;  he  said  he  would  go  into  his  own  pinnace.  The 
vessel  had  then  settled  down. 

By  Mr  Logan. — I  was  in  the  Orion  before  Captain  Henderson  or 
Mr  Langlands.  The  covers  on  the  boats  were  made  a  month  before 
she  went  to  Havre.  These  were  fastened  by  white  twine.  Each  life- 
boat rowed  twelve  oars.  Instead  of  under  the  cover,  these  oars  were 
always  lying,  kept  together  by  means  of  a  bit  lashing  round  them. 
There  was  also,  inside,  a  mast,  a^rudder,  and  the  tiller.  Besides  this, 
under  the  IHe-boat  there  was  a  skid,  so  placed  as  to  enable  the  boat  to 
be  launched  more  readily.     That  improvement  was  introduced  by  Mr 


Digitized 


by  Google 


412  CASES  BEFORE  THE  HIGH  COURT 

No.  68.     LaDglands.    There  wna  Dotliing  in  the  poeition  of  the  chops  to  prevent 

HMidereoo  ^^^  ^^^g  launched.     When  lifted  out  of  the  chops,  the  fore  dayit 

and  Others,  would  be  swang  out,  and  the  aft  davit  did  not  require  it.     Besides  the 

High  Court.  ^^^^  boats,  there  were  a  number  of  cork  fenders.    When  I  saw  the 

^11  ^kn^*    boat  swamped  on  the  starboard  side,  I  assisted  the  mate  in  getting  out 

'. —  a  large  square  fender,  and  lowering  it  to  those  in  the  water.     I  then 

Honucide  ®*^  *^®  larboanl  boat,  full  of  passengers,  still  hanging  by  the  dayits. 
&C.  '  By  the  master's  orders,  I  cleared  the  passengers  out  of  the  boat,  got 
in,  and  found  the  oars  all  right  Before  I  got  her  lowered,  ahe  was 
again  full  of  passengers,  and  I  could  not  lower  the  tackle  on  account 
of  the  weight  in  her.  In  regard  to  the  spray-cloth,  it  would,  when 
the  boat  was  launched,  fall  off  like  a  cobweb. 

By  the  Solicitor-Gemeral. — ^The  boat  was  upset  by  the  vortex  of 
the  vessel  filling  and  upsetting  her,  which  would  have  happened 
whether  she  was  clear  or  not.  I  had  talked  with  Williams,  the  second 
mate,  about  the  variation  of  the  compass  on  the  binnacle  and  on  the 
bridge.  It  was  more  observable  after  her  return  from  Havre.  I 
looked  now  and  then  at  the  compass  on  the  gangway.  She  was  then 
steering  north. 

By  the  Court. — ^The  bridge  compass  pointed  more  to  the  north 
than  the  binnacle  one— -about  a  point  to  the  eastward.     When  I  saw 
the  bridge  compass  they  were  steering  north  all  but  once.     It  was  be- 
tween twelve  and  one  o'clock  that  I  observed  tne  deviation,  and  on 
that  occasion  they  were  steering  north  by  west    When  the  captain 
came  and  spoke,  the  land  was  visible.     The  light  had  not  been  seen  at 
that  time,  and  I  was  aware  that  we  had  not  passed  Portpatrick.    It 
would  be  about  five  or  ten  minutes  past  one  when  I  left  the  gangway 
to  speak  to  Williams.     I  did  it  because  I  was  alarmed  at  our  proxi- 
mity to  the  shore ;  and  by  the  time  that  I  returned  to  the  look-out,  we 
were  past  the  pier.     According  to  my  recollection,  when  I  came  up  on 
deck,  she  was  half  a  mile  off  the  shore.     She  ran  closer  in-ebore  after 
that.     When  I  spoke  to  Williams,  and  intimated  the  closeness  of  the 
land,  he  was  walking,  quite  sober.    I  did  not  hear  if  he  gave  any 
order  in  consequence.     I  heard  Stewart  calling  after  me ;  but  I  did  it 
of  my  own  accord.     I  could  not  say  about  what  time  after  this  the 
captain  came  up.     I  could  not  say  she  was  about  that  time  closer  on 
shore  than  usual.     It  was  in  the  master's  and  second  mate's  watcL    I. 
cannot  say  that  the  master  is  responsible  for  the  watch,  and  do  not 
know  why  it  is  called  his  watch.    The  chief  mate's  watch  ended  at 
twelve.    Till  that  he  had  no  charge,  unless  he  chose  to  regard  the 
state  of  the  weather,  and  so  forth.    The  next  watch  the  master  had,  by 
the  understanding  in  the  ship,  to  look  after  as  well  as  the  second  mate. 
The  watch  before  that  was,  on  the  contrary,  the  watch  of  the  first 
mate  alone.     At  that  period  of  the  year,  we  had  a  regular  watch  at 
four,  which  was  taken  by  the  chief  mate.    I  have  been  in  other  vessels, 
and  sailed  with  other  captains.    This  second  mate's  watch  is,  I  hare 
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generally  foand,  left  to  the  second  mate  by  the  master,  juat  as  he     No.  68. 
thinks  proper.    The  charge  the  second  mate  takes  is,  in  truth,  to  HenderaoD, 
relieve  the  captain.  and  Others. 

James  Stewart,  another  of  the  ieaman  on  boards  $aidy — I  was  on  High  Court, 
the  bridge  with  Wilson  at  the  time  the  Orion  struck.     Wilson  went  to   ^"|^^^' 

speak  to  the  mate  when  we  were  about  three-quarters  of  a  mile  from '. — 

Portpatrick.  When  he  came  back  I  could  not  see  land  a-head.  ^"Jjj^^Ji® 
When  a-breast  of  Portpatrick  light  he  went  back  to  the  mate  a  second  &c. 
time.  I  then  sung  out  that  land  was  a-head.  She  struck  soon  after- 
wards, but  not  with  any  great  crash.  She  got  off  the  rocks  and  settled 
down  headforemost.  It  took  us  about  ten  minutes  before  we  could 
get  the  covers  off  the  boats.  1  assisted  at  uncovering  the  one  on  the 
starboard  side  ;  and,  on  trying  to  get  her  out,  found  it  was  jammed  in 
tbe  chocks.  She  first  went  down  a  piece,  and  then  the  vessel  careen- 
ing over,  she  swamped.  I  then  ran  to  the  main  rigging.  I  am 
satisfied  that  it  was  not  the  passengers  in  her  that  prevented  her  being 
lifted  out  of  the  chocks.     There  was  no  look-out  at  the  bow. 

By  Mr  Craupurd. — ^The  gangway  is  the  general  place  for  the  look- 
out, and  we  have  a  clear  view  from  that  place.  Before  we  came  to 
Portpatrick  light,  I  spoke  to  the  mate  about  our  course.  I  came  on 
deck  about  twelve  o'clock;  we  were  then  off  Dunman  Head.  The 
captain  came  subsequently  on  deck,  when  we  were  half-way  between 
'Dunman  Head  and  Portpatrick.  He  spoke  to  Wilson  first,  and  then 
to  me.  He  told  me  to  keep  a  bright  look-out.  I  was  on  the  larboard 
side.  We  might,  at  that  time,  be  a  quarter  of  a  mile  from  the  shore 
to  the  north  of  Port  Nessock  Bay. 

By  Mr  Looan. — I  had  been  four  weeks  on  board  the  Orion  before 
her  loss.  I  remember  seeing  Mr  Langlands  after  she  struck.  He" 
told  me  to  go  and  assist  in  lowering  the  boats.  I  had  been  on  tbe 
gangway  after  the  vessel  struck,  for  only  about  a  minute  or  so.  I  ob- 
served before  I  left  it,  that  they  were  attempting  to  lower  the  larboard 
quarter-boat,  after  the  life-boat  was  swamped  and  the  vessel  careened 
over.  There  was  a  deal  of  trouble  in  lowering  it.  They  were  chiefly 
passengers  about  the  boat,  and  I  did  not  see  any  of  my  shipmates  at 
the  tackle.  There  was  a  good  deal  of  confusion.  I  saw  Mr  Lang- 
lands  active,  and  doing  all  he  could. 

By  the  Court. — I  was  bred  a  regular  sailor,  but  have  had  some  ex- 
perience in  steamers.  When  the  captain  came  up  the  gangway  the 
land  was  visible.  I  did  not  know  whether  he  left  the  deck  or  not. 
I  left  him  to  judge  himself  as  to  what  course  should  be  steered.  When 
Wilson  went  the  first  time  to  the  mate,  land  was  visible  from  the 
look-out,  and  I  did  not  interfere  until  I  thought  there  was  actual  dan- 
ger. I  expected  him  to  steer  off  the  coast  sooner,  and  left  him  to  do 
his  own  business,  of  course,  until  I  thought  he  was  running  too  close. 
I  was  on  the  bridge  when  she  struck.  I  heard  the  captain's  voice 
after  she  struck,  ordering  the  boats  to  be  cleared  away.     It  was  about 
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No.  68.  ten  minutes  before  she  \pent  down.  She  stuck  for  a  short  time,  and 
HendersoD  ^^®°  ^e^i  a  little  forward  to  the  northward.  The  engines  stopped  all 
and  Others,  of  a  sudden.  I  did  not  know  the  names  of  the  rocks. 
High  Court.  Duncan  Campbell,  Wtuhinffton  Street  GUugow. — I  was  a  seaman 
Aug.  9.  on  board  the  Orion,  and  recollect  passing  Portpatrick  pier ;  we  were 
. ! —  very  close  to  it ;  I  think  not  more  than  a  ship  and  a-half  s  length  dis- 

Culpable    ^^^^     j  ^^  ^^^  thrown  down  by  the  concussion.     Before  she  struck 
ijoraicide^  •' 

&c.  I  called  out  ^  starboard.'  I  saw  the  land  a-head  a  little  on  the  lar- 
board bow.  It  might  be  less  than  a  quarter  of  a  mile,  and  called  cot 
^  hard  a-  starboard,'  and  did  so  in  consequence  of  a  feeling  of  danger. 

Bf^  Mr  Bell. — I  did  not  try  to  lower  the  boat,  but  cut  away  the 
belts.  I  had  no  obstacle  to  my  knife.  I  left  the  ship  after  she  was 
sinking  down. 

Bif  Mr  Logan. — I  entirely  disengaged  the  spray  cloth.  At  Liver- 
pool, some  of  the  oars  were  taken  down  to  be  cleaned,  and  some  of 
them  were  lying  on  the  gangway. 

•David  Adair,  fisherman^  near  Portpatrick, — I  recollect  the 
night  on  which  the  Orion  was  lost.  I  live  in  a  house  near  the  end  of  the 
pier.  I  was  in  an  upper  room  in  my  house,  baiting  lines.  About  one 
o'clock  I  heard  the  noise  of  a  steamer;  looked  out,  and  saw  her  coming 
right  past  the  South-pier  head.  She  was  very  close;  about  a  gun -shot 
from  where  I  was,  and  very  near  to  the  end  of  the  pier.  I  took  alarm 
immediately  on  seeing  her,  and  ran  down  instantly  to  see  if  she  strack 
the  Ward  Rock.  I  found  she  had  struck,  and  gave  the  alarm.  I 
heard  the  crash,  and  saw  she  was  fast.  It  was  a  fine  calm  morning. 
The  boat  I  was  going  to  fish  in  was  lying  afloat,  and  John  Oake  got 
into  the  boat  with  me,  and  we  pushed  off.  It  might  have  been  ^^e 
minutes  after  she  struck  that  we  reached  her.  She  was  then  going 
down,  bow  foremost.  Our  boat  was  the  first  which  got  out.  We  took 
as  many  passengers  as  we  could.  A  great  many  boats  followed.  I 
landed  the  passengers  on  the  pier,  and  with  a  little  boy  and  a  fireman 
I  returned.  The  Orion  was  then  down  under  water.  I  picked  up  as 
many  as  the  boat  could  hold.  I  never  saw  a  steamer  pass  as  close  be- 
fore except  in  coming  in.  I  know  the  Barnoch  Rock ;  it  was  quite 
visible.  I  could  not  say,  however,  whether  it  was  on  that  she  struck. 
She  was  sinking  to  the  southward. 

Bt^  Mr  Logan. — On  running  back  after  seeing  her  strike,  I  loet 
sight  of  her. 

Dt^  Mr  Penney. — When  I  ran  down,  I  saw  the  vessel  a  little  to 
the  north  of  the  Ward  Bay.  She  had  struck  then,  and  I  got  back  im- 
mediately. 

Bi^  the  Court. — I  saw  the  vessel  stopped  with  the  strike.  I  was 
in  too  great  a  hurry  to  observe  fmiuutely ;  but  when  I  came  back  she 
was  to  the  south-east  of  the  Barnoch  Rock.  In  running  down  to 
AYard  Bay,  I  expected  to  see  her  strike;  and  even  if  she  had  not 
struck,  she  could  not  have  weathered  the  point  of  the  coast.     In  run- 
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DiDg  down,  I  was  greatly  alarmed.     The  morning  was  quite  calm,  but     No.  68. 

was  a  little  thick  at  the  Ward  Head,  the  direction  in  which  the    Thomas 

.  '        .  Henderson^ 

steamer  was  steenng.     After  passing  the  pier,  her  head  appeared  to  and  Others* 

be  pointing  inwards.     When  I  first  saw  her,  there  was  plenty  of  time  Hiffh  Court. 

at  the  speed  she  was  then  going,  to  have  cleared  the  shore  if  her  course    Aug.  29. 

Lad  been  altered.     When  I  got  to  the  Ward  Bay,  she  did  not  appear      ^^'^^' 

to  be  turned  outwards.     The  boat  1  used  was  of  the  ordinary  fishing  ^"^I!*!^J® 

aort,  16  feet  keel.    His  Lordship  dismissed  the  witness  by  saiyng  *  Well,        &c.     ' 

*  my  man,  you  seem  to  have  acted  with  great  presence  of  mind,  and,  I 

*  have  no  doubt,  was  instrumental  in  saving  very  many  lives.' 

John  Samson  Oke. — My  house  in  Portpatrick  is  near  the  pier. 
Recollects  the  night  the  Orion  was  lost.  I  was  sitting  on  my  bed 
reading.  I  heard  a  steamer  passing,  and  went  to  the  window,  and  saw 
her  coming  from  the  south,  with  her  lights.  She  was  passing  the  pier 
witlt  great  velocity.  I  thought  she  was  coming  into  the  harbour,  she 
was  so  near.  I  observed  she  did  not  come  in,  and  it  then  struck  me 
that  all  was  not  right.  I  hastened  to  finish  dressing,  on  purpose  to  go 
oat  and  see  if  there  would  be  an  accident.  I  heard  a  crash  before  I 
left  the  window;  but  I  had  previously  lost  sight  of  her.  It  was  rather 
a  long  double  crash.  I  called  out  *  Steamer  a-shore,'  and  then  ran  out 
immediately  to  the  Ward.  I  went  out  in  a  boat  along  with  Adair. 
On  going  out  of  the  harbour,  I  saw  the  steamer  about  where  she  is 
now.  She  appeared  to  be  backing  slightly  off  the  shore — seaward. 
On  reaching  the  ship,  I  saw  some  men  in  the  water,  and  brought  them 
and  a  number  of  others  on  shore.  When  I  first  saw  her  she  was  nearer 
tbe  shore  than  she  afterwards  was.  I  have  been  in  Portpatrick  five 
years,  and  never  recollect  seeing  a  steamer  pass  as  near  before,  not 
even  when  they  were  landing  passengers. 

By  Mr  Penney. — On  running  out  and  finding  Adair,  I  looked  out 
and  could  not  see  her,  and  he  told  me  she  was  on  the  rocks. 

David  ARMSTRONO,^«Atfrman. — My  house  in  Portpatrick  is  near 
tbe  harbour.  On  the  morning  the  Orion  was  lost,  I  was  unwell,  and 
walking  about  my  room.  I  heard  a  steamboat's  paddles,  looked  out, 
and  saw  a  steamer  coming  from  the  southward.  I  saw  her  lights  as 
soon  as  she  passed.  I  could  not  say  how  near  she  was  to  the  south 
pier,  but  I  thought  if  I  had  been  there  I  could  have  pitched  a  stone 
into  her.  Excepting  once,  I  don't  mind  ever  seeing  one  so  near  before. 
That  was  the  Mazeppa,  which  was  lost  at  Dunman.  I  thought  the 
Orion  was  coming  into  harbour,  and  I  lay  down  on  bed,  when  I  heard 
the  steam  let  off.  My  daughter  came  and  said  a  steamer  was  ashore. 
I  got  out  and  roused  other  people.  I  ran  to  the  Ward,  and  went  off 
in  a  boat  to  the  ship.  The  light  in  the  inner  lighthouse  was  burning 
quite  distinct. 

By  Mr  Crauvurd. — I  did  not  go  out  in  tbe  same  boat  as  Adair. 
I  gave  the  alarm.    There  were  only  five  or  six  men  in  the  rigging 
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No.  67.    when  I  went  out.    I  cannot  say  if  the  captain  was  one,  for  I  could  not 

Henderson   ^^^  ^^^  ™^°  ^^^  another. 

and  Others.     John  M^Hafpey. — I  was  second  steward  of  the  Orion  on  the  night 

High  Court-  she  was  lost.     She  bad  115  passengers  on  hoard.     I  had  no  list  of 

1850       steerage  passengers.     Her  usual  average  number  of  steerage  paasen- 

— - — -- —  gem  was  from  forty  to  sixty;  and,  as  near  as  I  could  say,  she  had  that 

Homicide   night  about  forty.     The  crew,  engineer,  and  altogether,  may  be  forty. 

^c.       Mr  Marohbank,  a  commercial  traveller  from  QJasgow,  was  on  board. 

I  saw  his  body  next  day;  also,  that  of  Mr  Hume  of  Glasgow.     It 

was  got  in  a  boat  alongside  the  steamer.     I  saw  a  number  of  other 

dead  bodies. 

William  Ross. — I  am  superintendent  of  police  in  Stranraer.  On 
the  Qioming  of  the  18th  June,  after  the  wreck  of  the  Orion,  I  pro- 
ceeded to  Portpatrick,  and  found  several  dead  bodies.  I  got  an  unoceo- 
pied  house,  to  which  they  were  removed ;  nineteen  were  brought  tif  the 
first  day,  and  subsequently,  from  forty  to  fifty  in  all.  I  got  the  use  of 
a  diver's  dress,  and  went  down  and  examined  the  Ward  Rock.  I 
found  some  pieces  of  iron  (which  are  produced)  among  the  bioken 
stones.  That  was  on  the  outside  towards  the  sea.  There  were  a  great 
many  fractures  and  fragments.  I  examined  the  Bamooh  Rock,  and 
found  no  fractures  there.  I  measured  the  size  of  the  plug-holes  of  the 
boats  of  the  Orion ;  they  were  all  2  inch.  In  the  course  of  my  ex- 
amination, I  made  a  model  of  the  fracture  on  the  rock.  It  is  an  accu- 
rate representation  of  it  as  I  found  it. 

By  the  Court. — It  is  a  hard  rock.  It  might  be  about  14  feet  long, 
and  the  depth  of  it,  as  far  as  I  could  see,  12  or  13  feet.  It  was  diffi- 
cult to  say  how  much  had  been  newly  exposed.  The  log  of  the 
steamer  I  obtained  afterwards,  from  Mr.  Langlands,  on  board  the 
Duntroon  Castle. 

William  Knott. — I  am  a  seaman  and  diver  from  Portsmoath.  I 
went  down  lately  U>  the  Ward  Rock,  and  found  some  pieces  of  iron 
there.  I  think  there  might  have  been  about  a  ton,  or  a  ton  and  a 
quarter,  of  rock  fractured— evidently  a  receut  fracture. 

Edward  Hawes,  R.N. — I  am  a  commander  in  the  navy.  I  was 
general  superintendent  at  Portpatrick,  and  had  a  charge  for  some  time 
of  the  packets  between  Portpatrick  and  Donaghadee.  I  recollect  the 
night  the  Orion  was  lost,  and  went  out  with  a  boat.  It  was  tbe  first 
quarter  of  neap  tide.  In  the  naval  service,  when  a  ship  is  running 
along  the  land,  it  is  the  rule  that  the  captain  be  on  the  watch.  I  saw 
the  boats  of  the  Orion ;  and,  in  my  opinion,  it  is  a  very  improper 
practice  for  a  steamer  to  have  her  boats  covered.  Looking  to  the  ob- 
ject of  a  life-boat  to  be  ready  for  so  sudden  an  emergency,  it  is  incou- 
sistent  with  her  use,  I  think,  to  have  her  so  covered.  I  should  think, 
also,  it  would  be  more  safe  to  have  the  plugs  in. 

By  Mr  Logan. — It  is  the  practice  in  the  navy  to  have  the  plugs  in 
the  boats  attached  by  a  lanyard  to  the  boats.     That  is  the  practice  in 
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tbe  Dftry,  and  also  in  other  ships.    In  all  cases,  the  boats  must  be     No.  68. 
J.        V     J  'X'  Thomas 

aecured  in  a  handy  position.  Henderson, 

DuoALD  Turner.— »I  am  commander  of  the  steam-ship  Clarence,  and  Others, 
from  London  to  Leith.  I  have  been  a  commander  in  aboot  twenty-one  Uigh  Coui-t. 
vessels,  and  I  hare  been  a  man  before  the  mast  before  that,  between    ^l^^Jf^^' 

Greenock  and  Liverpool.    The  time  on  board  these  vessels  is  divided  1 — 

into  watches.     The  second  mate's  watch  is  generally  termed  the  star-  i^o^^i^^ 
board  watch.     The  captain  has  no  watch ;  he  ought  always  to  be  on        &c. 
deck  at  night     I  never  went  to  bed  in  any  of  my  voyages  at  night. 
In  my  opinion,  whatever  was  the  weather,  the  captain,  on  such  a  sta- 
tion as  that  between  Liverpool  and  Glasgow,  ought  always  to  be  on 
deck. 

By  ih$  Court. — ^There  are  no  rules  laid  down ;  but  I  consider  that 
is  what  is  proper  for  the  safety  of  the  passengers  in  coming  along  the 
coast. 

By  Mr  DsAS.— The  captain  is  responsible  for  the  ship  s  course,  and 
also  for  the  boats.  I  consider  the  mate  also  responsible ;  but  the  cap- 
tain should  see  the  thing  properly  done.  It  is,  in  short,  the  duty  of 
the  whole  three ;  but  they  are  only  r^^nsible  to  the  captain.  I  don't 
consider  any  of  the  mates  are  allowed  to  change  the  course.  In  sail- 
ing between  Liverpool  and  Greenock,  I  became  acquainted  with  the 
coast.  I  know  the  Bamoch  Rock,  and  have  seen  the  breakers  on  it. 
While  on  that  station,  I  was  in  the  practice  of  stopping  off  Portpatrick 
for  passengers ;  but,  to  my  knowledge,  I  never  came  nearer  than  a 
mile  and  a  half.  Such  were  the  master  s  orders ;  but  there  was  no 
particular  reason  for  it,  except  a  dread  of  going  too  far  in.  The  coast 
is  not  considered  rocky,  except  at  the  Bamoch.  I  know  the  plug  in 
a  boat.  The  usual  practice  is  to  fasten  them  by  a  chain.  I  never 
cover  the  boats.  I  consider  the  covering  of  boats  a  very  improper 
practice,  on  account  of  the  delay  occasioned  in  getting  them  off. 

By  Mr  Craufurd. — The  captain's  duty  is  to  be  always  about;  but 
the  mates  have  different  watches.  I  always  take  an  anxious  care  of 
my  vessel.  I  believe  it  is  the  practice  of  some  commanders  to  retire 
for  a  short  time.  I  generally  take  rest  from  nine  to  twelve  in  the 
forenoon.  The  coast  at  Portpatrick  is  not  dangerous,  unless  you  go 
close  in. 

By  Mr  Looan. — It  is  a  very  general  practice  to  have  the  boats 
covered,  both  on  the  east  and  west  coast.  There  are  several  other 
steamers  from  Leith  to  London,  and  other  large  sea  boats.     I  am  # 

not  aware  that  covers  are  allowed  in  our  Company.  I  don't  know 
whether  in  any  other  ships  the  boat's  plugs  are  attached  by  chains. 
The  practice  was  adopted  some  years  ago,  but  before  that  it  was  never 
thought  oL  If  not  in  the  plug -hole,  and  unfastened,  I  would  put  it 
in  the  stem  sheets  or  the  lining. 

James  Murray,  Glasgow. — I  am  a  first-class  pilot  on  the  Clyde, 
and  was  for  some  time  a  captain  in  the  merchant  service.     There  arc 
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No.  68.  two  watches, — the  captain  a  watch  and  the  chief  mate's  watch.  Th« 
Hend^n  ^^^^^  ™**®  ^^  recognised  as  an  officer  in  the  captun's  watch.  In  nin- 
and  Others,  ning  along  a  coast,  I  should  say  the  captain  was  bound  to  keep  the 
High  Court.  ^®ck,  whatever  be  the  weather.    He  would  not  be  entitled  to  sleep 

Aug.  29.    dnrinff  his  watch. 

1 850 

By  Mr  Craufurd. — I  was  master  of  a  ship  of  400  tons  from  Lon- 


U^idcTe   ^^"  ^^  Quebec,  besides  several  others.    The  last  I  commanded  was  the 

&c,       James,  of  148   tons,  plying  to  Leghorn.     During  the  first  mate's 

watch,  the  captain  leaves  the  deck.     It  is  in  the  second  mate's  watch 

I  consider  he  should  not  leave  the  deck.     During  long  voyages,  he 

might  leave  instructions  with  the  second  mate. 

By  Mr  Logan. — I  never  saw  the  boats'  plugs  attached  by  a  lanyard. 

By  Mr  Bell. — Supposing  fog  had  come  on,  or  had  threatened  to 
come  on,  I  do  not  think  the  captain  should  have  left  the  deck. 

James  Morrtson. — I  am  a  first-class  licensed  pilot  on  the  Clyde, 
and  was  a  captain  for  ten  years  in  the  merchant  service.  There  are 
two  watches,  called  the  larboard  and  the  starboard  watch ;  or,  the  cap- 
tain's watch,  and  the  mate's  watch.  The  second  mate  is  an  officer  in 
the  captain's  watch.  When  the  vessel  is  running  close  to  the  shore  at 
night,  he  might  have  occasion  to  go  below ;  and,  in  fine  weather,  the 
command  is  generally  left  to  the  second  mate.  If  a  fog  threatened  to 
come  on,  it  would  be  the  duty  of  the  second  mate  to  call  the  captain, 
and  to  keep  the  deck  at  that  time.  lu  many  ships  there  are  no  second 
mates ;  and  generaJly  a  man  is  chosen  out  of  the  ship's  company  to 
keep  his  watch. 

By  the  Court. — I  refer  to  long  voyages,  of  a  fortnight  or  mote. 

By  Mr  Logan. — I  never  saw  the  plug  fastened  by  a  lanyard. 

Abraham  Parkes. — I  am  a  lieutenant  in  the  Royal  Navy,  and 
commander  of  the  steam-ship  Dasher  just  now.  I  was  stationed  on 
the  west  coast  for  two  years.  I  know  Dunman  Head.  In  navigat- 
ing northwards,  I  do  not  think  a  distance  of  200  yards  from  the  shore 
would  be  at  all  improper.  I  should  say,  that,  if  from  Cromack  Point, 
the  most  projecting  headland,  you  steered  N.  i  W.,  it  would  take  yon  a 
mile  off  Portpatrick.  I  would  consider  it  most  assuredly  right  in  keep- 
ing all  that  distance  off  shore,  if  navigating  at  night.  I  think  200 
yards  off  Dunskey  Castle  is  not  at  all  a  safe  course.  I  consider,  if 
Portpatrick  was  reported  ten  or  fifteen  minutes  before  coming  to  it, 
with  any  ordinary  skill,  a  vessel  should  not  be  found  close  off  Port- 
^  Patrick  pier.     Certainly,  it  was  not  proper  for  the  commander  of  a 

large  steamer  running  along  shore  to  be  anywhere  but  on  deck.  If  he 
had  left  for  any  short  period,  he  was  bound  to  have  given  instructions 
as  to  the  course  of  the  vessel,  and  he  ought  not  to  have  left  the  mate  U) 
follow  his  own  course.  If  a  fog  appeared  off  the  Mull  of  Galloway,  it 
was  an  additional  reason  for  care  on  the  part  of  the  commander.  I  do 
not  think  it  was  right  to  have  the  life-boats  laced  up  in  canvass  coven 
on  such  a  voyage.  I  have  never  commanded  a  steam-ship  with  a  life- 
boat. 
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Btf  Mr  Craufubd. — I  think  the  second  mate  has  no  discretion.     No.  ns. 
Supposing  the  captain  deceived  in  giving  instruction,  he  might  be  en-  Hen^-M«on 
titled  to  make  an  alteration.  and  Others. 

Bj^  Mr  Logan.— Prudence  would  have  dictated  that  the  boats  HighCou7t. 
should  have  been  uncovered  on  leaving  harbour.     I  don't  recollect  of   Aug.  29. 
being  on  board  a  ship  in  actual  locomotion  with  the  covers  on.  -__^!L!— 

By  the  Court.— I  do  not  refer  to  large  steamers,  and  have  been  ^*^^P?¥® 
more  accustomed  to  the  steamboats  in  the  navy.  There  is  no  parti-  &c. 
cular  reason,  in  the  night  time,  from  deviating  from  the  direct  course. 
In  spring  tides,  they  might  keep  a  little  inshore  during  the  day  time, 
but  at  neap  tides,  certainly  not.  In  a  strong  spring  tide,  you  would 
gain  something  by  keeping  near  shore,  thereby  avoiding  the  strength 
of  the  tides;  but  in  neap  tide  there  is  no  advantage.  In  deviating 
from  the  direct  course,  what  you  would  gain  by  the  tide  you  would 
lose  in  the  distance.  The  breadth  of  the  channel  is,  I  think,  nineteen 
miles,  all  free  for  navigation.  In  taking  the  Mull  of  Galloway,  if  I 
had  not  seen  the  light,  that  would  induce  me  to  keep  a  good  way  off 
shore,  and  it  would  have  made  me  the  more  cautious  afterwards.  My 
vessel  is  not  an  iron  one.  The  variations  in  the  compasses,  either  in 
wooden  or  iron  vessels,  is  not  great,  after  they  are  adjusted.  But  if 
the  variation  is  known,  it  ought  only  to  induce  the  captain  to  steer  by 
the  one  most  correct.  The  steersman,  of  course,  goes  by  the  binnacle 
compass ;  and  if  he  is  left  to  steer,  it  is  known  that  he  can  go  by 
no  other.  In  one  of  the  large  steamers,  I  consider  the  bow  the  most 
proper  place  for  the  look-out ;  but  if  the  steamer  was  high,  I  should 
place  one  on  each  paddle-box.  The  station  there  is  better  than  on  the 
bridge,  because  it  is  free  of  the  rigging  of  the  mast  I  know  the  rocks 
well ;  and  was  never  afraid  of  making  the  coast,  because  the  breakers 
are  seen  in  the  thickest  fog. 

It  being  now  seven  o'clock,  the  Lord  Justice-Clerk 
intimated  that  they  would  adjourn  the  further  hearing  of 
the  case  till  Friday  morning  at  nine  o'clock ;  and  that 
the  Jury  would  be  conducted,  by  the  oflScers  of  Court,  to 
where  accommodation  had  been  provided  for  them. 

The  Court  then  adjourned. 

The  trial  was  resumed  this  morning  at  nine  o'clock,  Aug.  so. 
the  Lord  Justice-Clerk,  Lords  Wood  and  Ivory  presiding. 
Evidence  for  the  prosecution  was  resumed. 

Patrick  Horner,  labourer^  Portpatrick,  recollected  getting  the 
alarm  that  the  steamer  was  sinking.  Heard  some  cries ;  and  when  he 
went  down  to  the  bay,  he  found  the  life-boat  coming  ashore.     There 
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No.  68.     were  six  or  seven  seafaring  men,  and  about  eighteen  or  twenty  passen- 

H^Dd^n  gers.     All  went  out  of  the  boat  but  one  boy.    The  boat  was  half  M 

and  Others'  of  water.    Tried  to  bale  it  with  a  hat     After  having  plugged  it,  snc- 

Hiffh  Court.' ^®®*^®^  ^°  baling  it.    The  plug  was  out  at  the  time.    Then  pushed  it 

Aug.  30.    out  from  the  shore  for  six  or  eight  paces.    Found  something  entangling 

her  to  the  rocks.    There  was  a  rope  fastened  to  the  bottom  of  the  boat, 


Ho^m  ^d     ^^^  *  davit  suspended  to  it,  which  impeded  its  progress. 

Ac,  '  Lawrence  Ferrier,  assUtant -keeper  of  the  Mull  of  OaUoway 
Lighthouee^  said,  on  the  night  of  the  wreck,  a  fog  came  on  about 
twenty  minutes  past  nine,  and  continued  till  about  ten  minutes  or  a 
quarter  before  twelve.  Heard  the  sound  of  a  steamer  about  a  quarter  of 
an  hour  or  ten  minutes  before  she  passed.  The  steamer  was  about  a 
quarter  of  a  mile  distant  from  the  shore. 

James  Scott  Brown,  keeper  of  the  Lighthouee^  was  examined  in 
regard  to  the  state  of  the  weather.  Was  shown  a  book  in  which  be 
was  accustomed  to  record  the  state  of  the  weather  for  the  twenty-four 
hours  at  nine  p.m.  On  the  night  of  the  17th,  as  well  as  on  that  of  tiie 
18th,  the  entry  was  *  south,  breeze,  fog.' 

John  Gray,  nautical  inetrument  maker^  Liverpool^  supplied  the 
Orion  with  compasses  in  July  1847.     On  March  20,  1850,  adjusted 
the  compasses  of  the  Orion  according  to  Professor  Airy's.    Had  a  con-         j 
versation  with  Captian  Henderson  on  the  30th  May,  at  which  witness         \ 
asked  how  the  compasses  were ;  he  replied,  they  were  wrong.     Went         a 
on  board,  and  made  a  bet  that  the  compasses  were  quite  right.    Ex- 
amined them,  and  gained  the  bet. 

By  Mr  Pbnnet. — ^Was  well  aware  of  the  influence  of  magnets  on 
the  compasses,  and  of  the  influence  of  iron.  A  small  quantity  of  iron, 
in  a  particular  position,  will  affect  it  at  a  certain  distance.  A  point  of 
an  umbrella  at  a  slight  distance  might  affect  it ;  and  if  it  was  mag- 
netic, it  might  have  a  considerable  effect.  Iron  exposed  to  hammering 
or  friction  becomes  magnetised.  In  adjusting  the  compasses,  the  head 
of  the  vessel  is  placed  due  north,  and  place  magnetic  bars  in  such  a 
way  as  to  counteract  local  attraction,  perhaps  as  many  as  eight  bars  for 
one  compass.  The  compasses  require  readjustment  from  time  to  time. 
Found  the  compasses  of  the  Orion  to  agree  within  1  degree.  In  a  par- 
ticular course,  there  was  a  difference  of  2^  degrees ;  but  that  was  the 
maximum.  If  witness  found,  on  any  particular  voyage,  the  compasses 
went  wrong,  he  could  not  attribute  the  error  so  much  to  local  attrac- 
tion as  to  vibration ;  but  it  might  occur  from  local  attraction.  The 
course  in  which  an  error  was  most  likely  to  occur  would  be  west,  where 
the  vibration  was  1^  northerly;  and  north-west,  2^  northerly. 

By  Mr  Bell. — Sometimes  the  compasses  will  not  require  adjust- 
ment for  seven  years. 

By  the  Lord  Justice-Clerk. — When  he  said  that  variation  would 
occur  from  local  attraction  in  one  voyage,  he  referred  to  the  introduc* 
tion  of  iron  near  the  binnacle.     When  the  compasses  were  adjusted, 
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and  no  iron  Dear  the  binnacle,  the  probability  of  disturbance  would  be     No.  68. 
less  in  an  iron  than  in  a  wooden  ship.    There  would  be  a  difference  Hendei-son, 
against  the  iron,  if  the  iron  touched  the  hull  of  the  veaael.  and  Othere. 

William  Carter,  diver. — Was  employed  on  the  wreck  of  the  High  Court. 
Orion.    Examined  the  starboard  bilge  on  the  25th  June,  and  found  a     ^^gfj^^^' 
great  hole.     Might  be  four  feet  broad,  and  six  feet  high  from  the  hot-  ' 

torn.    The  rent  might  be  twenty  feet.     Most  of  the  iron  belonging  to  Homicide, 
the  hole  was  hanging  over  like  a  flap.    Found  three  dead  bodies  in  the       &c. 
cabin.    Mr  Smith  and  Mr  Hume  were  two  of  them. 

Captain  Oipp  Robinson,  R.N.,  was  then  re-examined  as  to  the 
flow  of  the  tides  in  the  Channel  and  on  the  Portpatrick  shore,  and  as 
to  the  probable  course  and  position  of  the  vessel  when  steering  in  pre- 
scribed directions  for  a  certain  length  of  time. 

Miss  Elizabkfh  Colquhoun. — ^Was  a  passenger  in  the  Orion, 
along  with  her  cousin,  Mrs  Houston,  of  Glasgow.  Mrs  Houston  had 
two  children, — James,  two  years  and  eleven  months,  and  Mary, 
younger.  Was  in  bed  when  the  ship  struck.  Found  the  water  already 
in  the  cabin.  When  witness  went  on  deck,  thei«  was  great  confusion, 
and  the  ship  fell  over  on  her  broadside  to  seaward.  She  and  her 
cousin  fell  into  the  water.  Got  hold  of  a  rope,  but  lost  it,  and  was 
under  the  water  some  time.  Got  hold  of  another  rope,  and  held  on 
till  she  was  saved.  Had  the  boy  in  her  arms  when  the  ship  heeled 
over.  Saw  both  the  children  next  day  dead  at  Portpatrick.  Her 
cousin  waa  saved,  but  was  still  indisposed. 

John  Robertson,  ofMessrM  Caird  and  Co,^  builders  of  the  Orion ^ 
re-examined. — ^The  length  of  the  keel  of  the  Orion  was  200  feet,  210 
fore-reach;  the  depth  of  the  hold  18  feet  6  inches,  breadth,  on  the 
beam,  28  feet;  the  height  of  the  mainmast,  44  feet  G  inches;  and  the 
maintopmast,  from  the  heel,  was  110  feet,  and  the  other  masts  in  pro-> 
portion.  The  height  of  the  main-crosstrees  was  57  feet.  The  engines 
were  400  horse-power. 
This  closed  the  evidence  for  the  prosecution. 

The  declaration  of  Captain  Henderson,  taken  at  Portpatrick,  before 
A.  M^Neel  Caird,  Esq.,  Procurator-fiscal,  Stranraer,  on  the  19th 
June,  was  read.     It  stated  that  on  the  evening  of  the  wreck  the  wea- 
ther was  fine,  with  a  north-west  wind.    The  vessel  passed  the  Mull  of 
Galloway  about  midnight,  when  the  watch  changed,  and  the  second 
mate  was  the  ofilcer  of  the  watch.    There  were  two  look-outs,  besides 
the  man  at  the  helm,  and  the  ofllcer  of  the  watch.     Saw  them  all  at 
their  posts  before  he  retired  to  his  own  room.     At  the  time  the  vessel 
struck  he  was  lying  on  a  sofa  in  his  own  cabin  on  deck,  asleep.     Did 
not  consider  it  his  duty,  in  the  state  of  the  weather  and  position  of  the 
tbip,  to  be  on  deck  at  the  time.     He  was  in  a  state  of  fatigue,  and  re- 
quired  rest.     Was  aroused  by  the  shock,  and  rushed  on  deck,  and  dis- 
covered that  the  vessel  had  struck  on  a  rock.    Saw  the  land,  and  knew 
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TiiomaB    ^^^^  ^^^y  ^^^'    Thought  that  the  accident  happened  by  the  m»- 
Henderson,  Calculation  of  the  second  officer  of  the  distance  of  the  ship  from  the 
and  Others,  jj^^^^     After  the  accident,  he  exerted  himself  as  much  as  possible  to 
Hirrh Court,  saye  the  lives  of  the  passengers,  and  as  far  as  a  man  could  do,  thought 
riio.  '    ^^  ^^  ^^^^  ^^  duty.     One  of  the  boats — the  starboard  life-boat — on 
-p-j — j-j —  being  let  down,  got  under  the  paddle-wheel,  and  was  swamped  bj  the 
Homicide,  vessel  sinking.     Did  not  know  how  many  boats  reached  the  shore  with 
^^*       passengers.    There  were  some  boats  came  from  the  shore,  and  in  the 
grey  of  the  morning  it  was  difficult  to  distinguish  between  the  shore- 
boats  and  their  own.     Considered  the  ship  boats  to  be  in  proper  order. 
Went  up  the  rigging  as  the  ship  sunk,  and  remained  there  as  long  as 
.  the  top  of  the  masts  remained  above  water,  and  till  he  saw  all  the  pas- 
sengers clear  of  the  wreck.    He  was  the  last  to  leave  the  ship.    The 
shore-boats  were  very  cautious  in  approaching,  for  fear  of  a  rush  of 
passengers.     He  had  left  special  instructions  to  call  him  if  there  was 
any  change  of  weather.    It  was  the  usual  practice  of  the  commanders 
of  the  other  vessels  on  the  line  to  give  such  instructions  in  similar  cir- 
cumstances.    He  was  not  called,  but  was  aroused  by  the  shock  of  the 
vessel.     When  the  ship  struck,  he  stripped  himself  in  order  to  swim 
ashore,  and  he  was  almost  naked  when  taken  off  the  wreck. 

The  declaration  of  John  Williams,  the  second  mate,  takea  also  at 
Portpatrick,  was  then  read.  He  stated  that  he  was  on  the  deck  a  few 
minutes  after  midnight,  to  take  the  turn  of  his  watch.  The  master  re- 
mained on  deck  till  half-past  twelve,  and  on  leaving  said,  ^  John,  if  it 
becomes  any  way  thick  or  hazy,  mind  give  me  a  call.'  When  the  ves- 
sel was  off  the  pier  of  Portpatrick,  it  suddenly  became  thick.  Conid 
see  the  pier  quite  distinctly  at  first,  but  when  declarant  saw  the  fog 
coming  on,  he  gave  orders  to  John  Kelly,  who  was  at  the  helm,  to  keep 
the  vessel  north  by  west,  a  half  point  off  from  the  land.  Waa  going 
to  call  the  master,  according  to  instructions,  when  the  vessel  struck. 
Could  not  understand  how  the  accident  occurred,  unless  the  current 
had  swept  the  vessel  in-shore  against  the  helm.  It  waa  not  unusual, 
on  this  part  of  the  coast,  for  the  master  to  go  to  his  room  for  an  hour 
or  so.  Declarant  kept  the  vessel  near  the  shore  for  the  purpose  of 
shunning  the  tide.  The  master  gave  him  no  order  to  do  so  on  this  oc- 
casion. Remained  on  board  till  the  ship  went  down,  and  was  saved 
from  the  rigging. 

The  Solicitor-General  then  stated,  that  he  had  ex- 
pected to  be  able  to  fix  on  the  first  mate,  Langlands,  an 
independent  responsibility  in  regard  to  the  state  of  the 
boats,  and  therefore  he  had  been  included  in  the  indict- 
ment along  with  the  captain  and  second  mate.  He 
thought  it  right  to  state,  however,  that  the  Crown  had 
not  found  that  separate  responsibility  to  exist  to  the  ex- 
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tent  expected,  and,under  these  circumstanceSy  he  thought   ^^'  ^s. 
it  was  consistent  with  his  duty  to  withdraw  the  charge  Henderaon, 

•     i.  xi.     /!     i.         ^  and  others. 

against  the  first  mate.  -: 

Mr  Cbawfurd  said  that  he  proposed  to  call  the  first    Ag.  30. ' 
mate  as  evidence  for  the  captain,  which  was  allowed  ^^^' 


The  Jury  having  returned  a  verdict  of  not  guilty  against  Hoi^cid^e, 
Langlands,  he  left  the  bar.  ^^' 

Mr  Cbawfurd  then  called  the  following  . 

EXCULPATORY  BVIDEMCB. 

Captain  Johnston, — I  am  harbour-master  in  Glasgow,  and  have 
been  a  sea-going  man  since  1808.  I  was  &ye  or  six  years  in  the  Glas- 
gow and  Liverpool  trade.  Knew  the  Orion  well ;  a  very  fine  vessel, 
and  equipments  were  very  complete,  including  her  boats.  She  was,  in 
point  of  fact,  considered  the  best  vessel  that  went  out  of  the  Clyde.  I 
have  known  Captain  Henderson  since  he  was  a  boy.  His  character 
was  unimpeachable,  and  he  was  a  clever,  active  sailor^  I  knew  him 
to  be  in  several  responsible  charges  before  he  went  to  the  Orion.  For 
twenty  years  he  has  come  under  my  notice  as  harbour-master,  and  as 
captain  of  various  vessels.  I  remember  a  schooner  he  had  charge  of  in 
the  Mediterranean  trade.  He  is  a  very  steady,  sober  man.  The  Orion 
had  covers  for  her  life-boats.  That  is  pretty  general.  During  the 
time  Captain  Henderson  was  the  commander  of  the  Orion,  he  was 
much  approved  of,  and  had  the  confidence  of  the  public 

Captain  John  Boti>, — I  retired  about  a  year  ago  from  the  command 
of  the  Admiral  steamer,  having  been  for  sixteen  years  previously  in 
the  Liverpool  steamers.  Captain  Henderson  joined  her  when  I  left. 
I  had  no  written  instructions  when  in  command.  But  I  am  not  in  the 
same  company  }  I  was  in  Thomson  &  M^Conneli's.  I,  as  captain,  had 
no  particular  watch.  In  fine  weather,  the  first  and  second  mate  took 
watch,  with  myself  going  backwards  and  forwards.  The  captain  waa 
always  on  deck  going  down  the  Mersey,  and  on  deck  going  np  the 
Clyde,  and  on  deck  off  the  point  of  Ayre,  the  Mull  of  Galloway,  and 
generally  the  Cnmbraes.  I  was  in  the  habit  of  retiring  for  rest  occa- 
sionally for  rest  in  good  weather,  after  nearing  the  Mull  of  Galloway. 
I  gave  instructions  to  be  called  in  a  change  or  fog.  I  knew  that  was 
the  practice  in  the  service.  When  we  got  to  Dunman  Head,  the  ge- 
neral course  was  north,  and  when  off  the  Point,  a  little  easterly.  We 
then  went  fully  ^  point  west,  to  get  out  again.  That  change  made  it 
about  equal  to  a  due  north  course,  equal  off  Blackhead.  Supposing  a 
course  taken  from  Dunman  head  N.  ^  W.,  it  would  take  her  two  miles 
off  Portpatrick.     If  that  course  commenced  half*a-mile  off  Dunman 

2£ 


Digitized 


by  Google 


424  CASES  BEFORE  THE  HIGH  COURT 

No.  68.    Head,  that  would  be  quite  a  safe  coarse.    There  is  deep  water  up  to 

Henderson  ^^^^^AQ  Head,  and,  supposing  the  vessel  were  still  nearer  it,  the  ooune 

and  Others,  would  be  still  safe.     If  from  the  same  point,  N.  ^  W.  I  consider  would 

High  Court,  be  quite  safe,  as  I  used  to  steer  north.     I  put  the  look-out--one  on  the 

^1*850  ^*    gangway,  and  the  other  on  the  forecastle  head.    Two  men  on  the  gang- 

—  way  did  equally  well.    The  life-boats  were  corered.      Other  yeaaels 

Hom^c^  ^^  ^^^  ^^^^  forecastles,  and  two  life-boats,  and  two  quarter-boats.  We 
&e.  had  plugs  in  all  the  boats ;  the  hole  is  generally  kept  open,  as  the  cover 
does  not  keep  the  rain  out.  The  plugs  were  kept  in  the  locker  in  the 
stem  of  the  boat.  They  were  not  fastened  to  the  plug-hole.  Eveiy 
sailor  pays  a  particular  regard  to  the  plug.  If  they  find  it  about  they 
put  it  back.  If  I  saw  Portpatrick  light  on  the  starboard  bow,  I  would, 
keeping  north,  consider  myself  quite  safe. 

By  the  Court,— We  might  pass  within  a  quarter  or  half  a  mile. 
If  the  light  of  Portpatrick  was  2^  p^nts  on  the  starboard  bow,  it 
would  be  quite  safe  to  steer  north. 

By  the  Solicitor-General. — We  generally  passed  Dunman  Head 
at  half-a-mile,  and  drew  to  within  half-a-mile  of  Portpatrick  as  we 
proceeded.  The  captain,  witji  the  Liverpool  pilot,  has  the  responsibi- 
'  lity  of  navigating  the  Mersey,  and  with  the  Clyde  pilot,  in  the  Clyde. 
He  may  interfere  with  the  pilot.  I  consider  myself  entitled  to  go  to 
sleep  during  the  mate's  watch,  or  during  the  second  mate's  watch.  I 
considered  myself  entitled  to  four  hours'  sleep ;  durmg  the  whole  watch 
in  fact.  We  were  generally  out,  however,  in  that  time,  being  gene- 
rally called  when  at  the  Cumbrays.  I  am  responsible  for  the  course 
of  the  vessel,  not,  of  course,  if  altered  without  my  orders  The  second 
mate  is  entitled  to  alter  it  without  my  orders.  In  clear  weather  I 
don't  consider  myself  responsible,  for  there  is  no  danger  whatever.  If 
the  vessel  run  straight  by  the  land,  a  quarter  of  a  mile  off,  thero  ib  no 
danger.  He  must  have  run  closer,  however ;  and  if  he  did  go  nearer, 
I  would  say  I  was  not  responsible,  because  it  would  be  beyond  what  I 
would  expect  from  him,  as  a  thing  unreasonable  and  unsafe.  If  the 
Mull  of  Galloway  was  covered  with  fog,  I  would  not  go  down  to  sleep. 
It  is  a  very  common  thing  for  fogs  of  that  kind  to  come  and  go.  If  I 
saw  the  fog  at  the  Mull  of  Galloway,  I  would  not  have  thought  it 
unlikely  that  it  should  have  again  come  down.  The  covers  on  the 
boats  are  laced  underneath.  The  boats  are  hung  on  deck,  inside.  It 
was  seldom  we  examined  them.  They  might  hang  on  the  davits  lor 
eighteen  months,  without  ever  being  taken  down. 

By  the  Court. — In  my  ship  there  was  a  chief  mate  and  a  second- 
not  a  third ;  they  took  their  watches  alternately.  The  starboard,  or 
second  mate's  watch,  was  generally  called  the  captain's  watch.  I  sap- 
pose  it  was  so  called  because  the  captain  was  presumed  to  take  parti- 
cular charge  of  that  watch.  In  poiut  of  fact,  however,  I  took  no  more 
watch  of  the  one  than  the  other.  I  was  generally  in  both,  and  I  can- 
not tell  whether  I  was  responsible  or  not  for  them.    I  might  look  a 
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little  more  iDio  the  second  mate's.    In  point  of  fact,  it  was  my  watch     No.  68. 
in  which  the  second  mate  relieved  me.    If  the  second  mate  went  Hendenon, 
wrong,  I  did  not  consider  myself  responsible,  for  I  suppose  the  owners  and  Others. 
would  be  satisfied  with  the  competency  of  the  man.    I  yery  seldom  go  High  Court 
below  during  the  first  mate's  watch;  but  after  rounding  the  Mull  of    ^i§^^' 
Galloway,  we  consider  ourselves  quite  safe  for  two  oif  three  hours.  — 

The  course  from  Dunman  Head  was  a  wrong  course,  unless  changed  HoEmcide, 
in  time,  and  it  would  depend  on  the  time  and  extent  of  the  change  bo  &c. 
taken,  if  the  land  can  be  cleared.  In  clear  weather,  we  leave  it  to  the 
second  mate  to  do  that ;  thinking  that  if  a  man  sees  the  land  too  dose, 
he  will  not  run  ashore.  If  at  the  MuU  of  Ghdloway  it  had  been  foggy, 
I  would  not,  however,  have  leffc  him  to  do  so.  If  the  harbour  light  at 
Portpatrick  was  made  two  miles  off,  there  could  be  no  difliculty  in 
keeping  a  quarter  of  a  mile  off.  We  generally  pass  at  about  10  to  11 
knots  in  fine  weather.  That  is  the  full  speed.  If  the  land  is  seen  at 
Cromack  Point  all  the  way  along,  there  can  be  no  difficulty  in  keeping 
the  course.  If  there  was  a  haze  at  the  Mull  of  Ghilloway,  it  should 
lead  to  greater  caution.  In  keeping  the  watch,  he  went  about  all  parts 
of  the  ship,  often  on  the  gangway.  We  made  three  runs  a  fortnight — 
six  back  and  forward.  The  company  gave  us  no  instructions  at  all  as 
to  watches,  or  any  thing  else ;  but  that  just  leads  to  greater  responsi- 
bility on  our  part.  They  don't  divide  the  navigation  between  the  two 
mates  of  the  vessel  by  any  written  orders.  The  departures  are  at  va- 
rious hours,  to  suit  the  tides.  It  took  three  tides  with  the  Admiral ; 
the  Orion  did  it  in  two.  The  difference  might  be  six  hours.  It  was 
very  close  work  for  her  to  do  it  in  that  time.  This  running  close  to 
the  coast  was  to  endeavour  to  avoid  the  strength  of  the  current,  and 
get  out  of  the  way  of  vessels.  We  gained  very  little,  indeed,  by  avoid- 
ing the  tide ;  it  would,  I  think,  be  a  mile  at  the  outside ;  but,  then,  in 
the  Orion  it  might  be  greater  than  in  the  Admiral. 

John  Gilmoub.— I  am  dockmaster  of  the  Clarence  Dock,  Liver- 
pool ;  and  commanded  an  East  Indiaman  fourteen  years.  I  had  occa- 
sion frequently  to  observe  the  Orion.  She  was  a  very  fine  vessel,  and 
her  equipments  were  complete.  There  were  covers  to  the  life-boats ; 
and  among  all  the  vessels  he  saw,  he  thought  it  was  quite  uAial.  I 
never  kept  the  plug  attached  to  the  boat ;  it  usually  hung  in  the  stem 
sheets.  I  know  Captain  Henderson  well ;  and,  in  my  opinion,  he  al- 
ways handled  his  vessel  well ;  he  was  a  steady,  well-behaved  man. 
In  the  merchant  service,  the  captain  never  had  a  separate  watch,  but 
the  second  mate's  watch  was  sometimes  called  the  captain's  watch.  If 
I  had  confidence  in  the  mates,  I  would  go  indifferently  to  bed  during 
both  watches.  I  know  John  Williams,  the  second  nmte  of  the  Orion, 
and  always  considered  him  a  steady  man,  and  that  he  attended  to  his 
duties  manfully. 

Captain  Crawford, — I  have  been  nearly  forty  years  at  sea.  I 
am  now  in  command  of  the  Princess  Royal,  belonging  to  the  Royal 
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No.  68.  Steam  Packet  Company.  I  hare  been  in  the  Lirerpool  and  Glasgow 
Hendenon  *""^®  Upwards  of  twenty  years.  I  never  had  any  written  instraetions. 
and  Others.  The  Princess  is  a  very  swift  vessel.  I,  as  captain,  keep  no  parUealar 
High  Court.  ^^^^'  ^^®  ^^^^  &°<^  second  mates  do  so.  The  second  watch  is  some- 
1  Aug.^  30.    times  called  the  captain's  watch  for  distinction.     I  sometimes  retire  for 

-  ^^^-      rest  for  a  little  between  Liverpool  and  Glasgow.    The  captun  is  al- 


Culpahle  ways  on  deck  in  the  Mersey,  off  the  Isle  of  Man,  and  Mnll  of  Gallo- 
&C.  '  ^^y*  ^®  generally  take  abont  nine  hours  to  reach  the  Mnll  of  Gal- 
loway. The  minimnm  passage  of  the  Princess  Royal  is  fifteen  hoars. 
She  was  the  swiftest  next  to  the  Orion.  We  could  do  it  to  Glasgow 
in  two  tides.  After  passing  the  Mall  of  Galloway,  I  was  in  the  prac- 
tice of  retiring  to  rest,  under  favourable  circumstances.  It  requires 
great  attention  to  take  the  vessel  up  the  Clyde ;  and  I  think  it  reason- 
able we  should  get  a  little  rest,  where  we  can  take  it,  before  doing  that 
duty.  The  captain  is  on  deck  from  leaving  Liverpool  till  past  the 
Mnll.  On  passing  Dunman  Head  half-a-mile  out,  going  north,  I 
would  take  a  course  of  north  a  little  west.  There  is  deep  water  to 
Dunman  Head ;  and  if  nearer,  the  same  course  would  be  safe.  A 
course  of  N.  i  W.  was,  therefore,  quite  safe.  In  my  opinion,  it  would 
give  a  wide  berth  to  the  land  all  the  way.  If  a  coarse  of  N.  ^  W.  was 
taken,  no  change  would  be  necessary  to  take  as  past  Portpatrick,  after 
clearing  Dunman  Head.  As  long  as  her  head  was  kept  straight,  she 
was  safe.  If  leaving  Dunman  Head  on  a  course  N.  ^  W^  with  &De 
weather,  and  leaving  the  vessel  in  the  hands  of  a  mate  in  whom  I  bad 
confidence,  I  would  have  no  hesitation  in  retiring.  I  woald  expect 
him  to  keep  her  on  that  course.  If  there  was  a  little  haze  on  the  laud, 
I  would,  with  the  same  course,  and  if  the  sea  was  clear,  bare  no  hesi- 
tation in  doing  so,  if  I  required  it.  In  passing  Dunman  Head,  if  to 
escape  the  tide,  we  took  a  course  a  little  to  the  eastward,  we  changed 
that  course  again,  and  we  gave  to  Dunskey  an  offing  of  from  a  mile  to 
two  miles.  By  keeping  a  little  more  to  the  westward,  we  cleared 
BlackheacU  That  course  a  little  to  the  eastward,  and  then  to  the  west- 
ward, would  have  just  brought  us  into  the  channel  course,  clear  of  the 
land. 

By  the  Solicitor-General, — If,  on  the  Mull  of  Galloway,  I  coold 
not  see  the  light  for  fog,  I  would  not  consider  myself  entitled  to  go 
below ;  and  if  the  weather  had  been  hazy  throughout,  that  would  ren- 
der it  still  more  improper.  If  the  light  is  seen  from  the  deck,  it  is  > 
distance  of  twenty-one  miles.  When  we  go  below,  we  leave  orders 
what  course  is  to  be  followed.  The  mate  is  entitled  to  alter  that  coarse. 
It  is  left  entirely  t«  the  discretion  of  the  mate  his  informing  me  there- 
of. Occasionally  he  informs  me  when  he  does  so,  and  at  other  times 
tells  me  the  time  he  did  it  when  I  come  on  deck.  On  the  day  of  tbe 
accident,  it  was  low  water  at  half-past  twelve,  and  high  water  at  half- 
past  six. 

By  Mr  Penney, — In  speaking  of  change,  I  mean  any  small  point 
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of  rariation ;  bat,  rapposing  the  coarse  was  changed  from  an  in-shore     No.  68. 
to  an  off-shore  coarse,  I  would  not  consider  the  mate  boand  to  acquaint  Hendersdn 
me  with  any  small  point  of  variation.  and  Others 

Captain  M^Kellar, — I  have  been  in  the  Glasgow  and  Liverpool  High  Court, 
trade  for  some  years ;  and  am  now  on  the  Glasgow  and  'Deny  Sta-   ^"|*  ^^^* 


tion.  While  in  the  Glasgow  and  Liverpool  trade  I  iiad  no  particnlar . 
watch.  The  watch  was  divided  into  two — ^the  first  and  second  mate's  j^J^d^ 
watch ;  the  latter  being  called  the  captain's.  He  bad  no  more  charge  Ac 
of  the  one  than  the. other,  and  had  sometimes  fully  as  much  confidence 
in  the  second  as  in  the  other.  I  always  made  a  point  of  being  on  deck 
at  the  Isle  of  Man  and  the  Mull  of  Galloway.  After  passing  from  the 
Mall  of  Galloway,  that  was  the  only  part  of  the  coast  where  I  thought 
I  eonld  go  down  in  safety.  It  is  an  anxious  and  fatiguing  duty  to  go 
up  the  Clyde.  I  have  had  some  experience,  and  I  think  it  a  good  plan 
for  the  captain  to  retire  and  take  a  little  rest ;  of  course,  only  when 
the  weather  admitted  of  it.  It  made  no  difference  whether  that  was 
done  daring  the  first  or  second  mate's  watch.  The  direct  course  from 
Dnnman  Head  is  N.  ^  W.  If  sailing  on  that  course,  I  would  give  a 
wide  safe  berth  to  the  shore.  It  would  require  no  alteration  to  clear 
Blackhead.  It  is  deep  water  close  to  Dunman  Head ;  and  if,  on  a 
fine  calm  night,  we  were  200  yards  off,  a  course  of  N.  ^  W.,  it  would 
take  US  clear  of  the  whole  Scottish  coast  If  left  on  that  course,  she 
wonld  require  to  have  nothing  done  to  her  except  to  keep  her  head 
straight.  Unless  there  was  a  change  made,  there  would  be  perfect 
safety ;  and,  if  I  had  confidence  in  the  second  mate,  I  would  have  no 
hesitation  in  retiring  for  rest.  If  I  did  so,  I  would  expect  that  the 
course  was  continued.  The  captain's  cabiu  is  on  deck,  right  under 
where  the  look-out  stands,  and  the  latter  could  waken  him  instantly, 
by  stamping  with  his  foot.  The  look-out  ought  invariably  to  keep 
his  post,  not  even  to  leave  to  communicate  with  tiie  officer  on  the 
watch.  He  ought  to  have  called,  or  sent  a  deputy.  If  I,  as  captain, 
had  left  two  men  on  the  gangway,  I  was  entitled  to  expect  they  would 
have  kept  to  their  post,  and  that  the  mate  would  not  alter  the  ship's 
course.  If  the  ship  was  on  her  proper  course,  and  the  night  was  calm, 
I  would  retire  with  a  clear  mind.  In  our  ship  wo  have  one  life-boat, 
and  two  other  boats.  The  boats  were  of  the  same  construction  as  those 
of  the  Orion,  but  proportionably  smaller.  If  there  was  a  crowd  of 
passengers  getting  into  them,  it  would  impede  the  getting  of  them  out 
very  much.  I  think  if  the  passengers  had  kept  clear,  there  was  no- 
thing to  prevent  them  being  lowered  in  a  very  short  time.  Our  boats 
are  hang  on  davits,  and  confined  in  ^  chocks,'  as  on  board  the  Orion, 
with  covers  also.  I  have  seen  the  Orion ;  and  there  was  no  screw  to 
fasten  the  boats  to  the  vessel. 

Captain  Hardib,  o/tAs  Admiral. — I  have  been  16  years  in  the 
command  of  Ghu^w  and  Liverpool  steamers;  Captain  Henderson 
had  been  about  a  year  in  command  of  the  Orion.     He  was  a  steady, 
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No.  68.    good  seaman.    On  board  the  Admiral  I  have  no  watch.    They  are 

Henderoon  ^^^  ^7  ^^®  ^^  ^^^  seoond  mates.    On  a  Qne  calm  night  I  woold 

and  Others,  have  no  hesitation  in  retiring  for  rest.    The  captain  requires  a  few 

High  Court.  ^^^'^  '^^  ^o  Prepare  him  to  take  the  ressel  np  the  narrow  channel  of 

Aug.  30.    the  Clyde.    The  bringing  of  her  down  the  Mersey  is  a  rery  aozioQa 

duty.    A  quarter  of  a  mile  is  a  good  berth  to  Dnnman  Head.     If  th^e 


Culpable    ig  ^  base  on  the  hills,  and  we  saw  the  sea  clear,  we  would  be  still  safe 

Ac.    '  in  going  on  the  usual  course  N.  ^  W.    I  would  expect  that  conise  to 

be  kept  till  two  or  three  miles  north  of  Portpatrick.     I  would  expect 

the  look-out  on  the  gangway  to  keep  his  post,  and  I  wonld  expect  to 

be  informed  if  a  change  in  the  course  was  made. 

By  the  Solicitor-General. — I  would  not  go  below  in  a  thick  night, 
eren  though  the  sea  was  calm  and  the  land  obscure.  If  there  was  a 
haze  on  the  Mull  of  Galloway,  it  would  not  induce  me  to  stay  on  deck. 
The  light  was  a  rery  poor  light,  and  might  not  be  seen.  I  wonld  give 
instructions  to  the  mate  in  the  erent  of  fog. 

Alexander  Clarke. — I  have  been  first  mate  of  the  Princess  Boyd 
for  Are  years,  and  hare  been  engaged  on  Clyde  steam-Teasels  for  some 
years  before.  There  are  two  watches— the  mate  and  the  captain's 
watch ;  the  latter  of  which  is  always  kept  by  the  captain.  In  round- 
ing the  Mull,  it  is  generally  the  second  mate's  watch  if  we  had  sailed 
the  previous  eyening.  The  captain  usually  retires,  if  he  conaiderB  he 
can  be  allowed.  In  passing  Dunman  Head,  we  steer  generally  north, 
which  takes  us  clear  of  all  the  heads.  If  that  course  was  continued 
when  a  quarter  of  a  mile  off  Dunman  Head  all  the  way  along  to 
Blackhead,  I  have  no  doubt  of  the  safety  of  the  vessel.  If  hazy,  I 
would  keep  the  vessel  a  little  off,  and  if  there  was  more  responsibility 
than  that,  I  would  call  the  captain.  If  left  on  a  course  of  N.  ^  W., 
I  would  be  disposed  to  change  the  course  farther  inland.  We  do  not 
generally  steer  by  compass,  if  the  night  is  so  very  clear  that  we  can 
see  the  land. 

Captain  Wheeler,  of  the  Fenella^  a  Fleettoood  steamer. — ^The  pas- 
sage is  shorter  than  from  Liverpool  to  Glasgow.  On  my  passage  north, 
after  rounding  the  Mull  of  Galloway,  and  within  a  quarter  of  a  mile 
of  Cromack  Point,  I  wonld  steer  N.  ^  W.,  which,  in  my  opinion,  would 
be  a  perfectly  safe  course.  If  passing  the  Mull  of  Galloway,  and  I 
left  the  mate  in  charge,  and  the  night  was  fine,  I  would  have  no  hesi- 
tation in  retiring  for  rest ;  of  course,  I  would  expect  to  be  called  if  any 
change  took  place.  I  also  would  expect  that  the  course  I  left  would 
not  be  altered  without  reason.  The  light  on  the  Mull  of  CraUoway  is 
not  a  good  light ;  it  is  too  high.  I  have  seen  a  haze  round  the  light, 
and  the  sea  below  clear.  I  went  to  rest  that  morning  at  half-past  two, 
when  off  the  point  of  Ayre.  I  was  going  to  Troon.  I  saw  nothing 
alarming  in  the  weather. 

By  the  Court,— It  was  not  moonlight ;  but  I  think  it  was  near  the 
first  or  third  quarter. 
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By  Mr  Bell, — It  was  broad  day  light  at  half-paet  two.  No.  es. 

Captain  Dalzell,  Agent  for  the  Undenoriter$^~'l  have  long  been  Hendenon, 
a  sea-^faring  man.  The  Orion  waa  as  fine  a  yessel  as  could  possibly  be.  and  Otben. 
In  boatSy  and  other  furnishings,  she  was  remarkably  well  kept  I  High  Court 
know  Captain  Henderson,  and  found  him  a  very  superior  officer.    I    ^?&^' 

have  frequently  been  between  Lirerpool  and  Qhisgow,  and  when  on 1^ 

deck,  at  night,  I  always  found  Captain  Henderson  most  attentire.  §^^^^ 
The  steamers  on  this  line  are  insured  at  the  very  lowest  rate.  I  don't  ko, 
think  we  have  any  such  chiss  of  risks  as  the  liverpool  risks,  the  steam- 
ers were  so  superior  and  so  well  officered.  There  is  no  question  that 
the  captain  might  safely  retire  in  passing  the  Mull  of  Galloway,  and 
in  the  weather  that  was,  as  seen  by  me  at  Stranraer,  I  would  have  no 
hesitation  whatever  in  going  below  myself.  The  course  between  Dun- 
man  Head  and  Blackhead  is  generally  N.  i  W.,  but  stndght  north 
would  keep  her  clear  of  all  the  rocks. 

By  Mr  Pennet. — ^The  compasses  must  be  adjusted  before  the  ves- 
sel sails,  but  they  may,  for  a  short  time  afterwards,  go  slightly  wrong, 
on  account  of  the  influence  of  local  attraction.  Wrecks  have  been 
sometimes  the  consequence.  One  I  was  in  myself,  that  of  an  iron  ship, 
called  the  Iron  Duke,  330  tons,  was  wrecked  on  the  coajst  of  Norfolk. 
I  have  been  on  board  a  steamer  when  she  missed  the  light  in  conse- 
quence of  that  deflection. 

Captain  Kellamd. — I  am  captain  of  a  Liverpool  merchantman.  I 
have  been  a  regular  seaman  for  twenty-eight  years.  I  never  heard  of 
the  captain  keeping  any  special  watch.  The  second  officer  generally 
keeps  the  starboard  watch.  It  might  be  called  the  captain  s  watch, 
but  he  never  recognizes  any  such  thing.  I  should  have  no  hesitation 
in  turning  in,  if  I  required  it,,  during  the  watch  of  either  of  the  mates. 

John  Honetman. — I  live  in  Olasgow.  I  was  one  of  the  owners  of 
the  ship  Glen  Swilly,  commanded  by  Captain  Henderson.  I  had  per- 
fect confidence  in  him.  In  particular  did  I  consider  him  a  safe  and 
cautious  man. 

Adam  Dawson,  one  of  the  officers  of  the  OUn  Swilly^  said,  he  con- 
sidered Captain  Henderson  a  first-rate  seaman,  and  a  cautious,  steady. 


Mr  Lanolands,  the  tnate^  toae  then  ealled,*~^l  was  the  first  mate  of 
the  Orion.  We  left  Liverpool  about  thirty  minutes  past  four.  The 
captain  was  on  deck  going  down  the  Mersey ;  also  on  deck  passing  the 
Ayre  light  and  the  Mull  of  Galloway.  Saw  the  lights  on  both.  There 
was  a  little  haze  on  the  Mull  of  Galloway.  The  latter  light  is  very 
high  up.  We  were  about  three  quarters  of  a  mile  ofl",  passing  the  shore. 
We  saw  the  land  quite  clear.  There  was  nothing  in  the  night  to  cause 
the  least  apprehension.  We  were  about  two  or  three  miles  to  the 
south  of  Dunman  Head  when  I  gave  up  the  watch.  The  land  was 
quite  dear ;  the  stars  were  shining.  We  were  coasting  within  a  mile 
to  three-quarters  of  a  mile  ofi*  the  shore.     I  left  the  deck  at  a  quarter 
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No.  68.    before  one.     I  was  on  deck  when  we  roanded  Danman  Head.     It  was 
Hendeireon,  *^®"  ^^^'"     ^®  passed  it  half  a  mile  off.     I  am  quite  certain  we  were 
and  Others,  not  as  near  as  two  hundred  yards.     We  were  not  within  half  a  mile. 
High  Court.  When  I  retired,  John  Williams,  the  second  mate,  released  me.    The 
^mo^'    ^P**"^  ^^  ^°  ^^^'     ^^  ™y  watch,  he  was  on  deck  and  below  regu- 
larly, and  I  supposed  also  during  the  second  mate's.     We  were  then 


Culpable 


Uoimcide  steering  NN.W.,  a  little  to  the  south  of  Cromack  Point.  On  round- 
&c.  lug  Cromack  Point,  I  would  have  altered  the  course  to  north  by  west, 
and  on  clearing  the  point,  I  would  have  gone  about  north  till  I  saw 
the  land  off  Portpatrick.  I  consider  N.  i  W.  a  clear  off-shore  course. 
I  have  frequently  seen  vessels  a  long  way  inside  of  us  in  passing.  It 
was  Captain  Henderson's  practice  never  to  put  any  east  into  his  course 
after  passing  Cromack  Point — always  keeping,  if  any  thing,  to  the 
west  of  north.  We  had  rounded  Dunman  Head  befoi*o  I  retired.  1 
saw  nothing  in  the  weather  or  course  to  make  me  think  there  was  any 
danger.  I  have  sailed  with  Captain  Henderson  since  he  commanded, 
and  always  found  him  most  attentive.  His  cabin  is  close  to  the  gang- 
way, and  I  never  found  him  on  the  sofa  with  his  clothes  off.  It  was 
my  opinion  there  was  nothing  to  prevent  the  boats  being  launched,  if 
the  seamen  had  had  their  way ;  of  course  it  was  difficult,  on  account  of 
the  crowd  of  passengers.  I  was  below  when  she  struck ;  but  was  up 
on  deck  immediately.  There  was  great  confusion  and  alarm. .  The 
boats  in  the  chocks  were  crowded.  I  saw  Captain  Henderson — ^he  re- 
tained his  composure,  and  did  all  he  could,  as  far  as  I  saw,  to  save  the 
passengers.  Captain  Henderson  and  I  were  taken  off  the  mast-head 
the  last  of  all.  I  was  in  the  navy  for  some  time.  I  have  been  on  board 
a  great  many  ships  in  the  navy,  and  I  never  saw  the  boats'  plugs  fastened. 
I  was  on  an  expedition  in  which  there  was  a  great  deal  of  boating,  and  I 
never  saw  a  plug  fastened.  If  the  plug  had  been  in  the  boat,  and  people 
baling  out  water,  there  was  nothing  to  prevent  it  being  baled  out, 
and,  of  course,  it  could  not  be  found  then.  I  was  chief  mate  once  be- 
tween Hull  and  Hamburg.  The  captain  took  no  watch.  The  boats' 
plugs  were  not  fast  there.  I  kept  the  log  of  the  Orion,  which  is  pro- 
duced. It  says,  '  17th  June,  calm  and  hazy ;  left  Liverpool,  4.20  P.H.; 
*>  Point  of  Ayre,  10.25  p.m.;  Mull  of  Galloway,  12  midnight.'  By 
calm  and  hazy,  I  mean  that  the  horizon  was  not  distinctly  visible.  We 
could  see  a  long  way  notwithstanding.  We  saw  the  Isle  of  Man,  I 
suppose  seven  or  eight  miles  off.  At  Dunman  Head,  it  was  quite  dear, 
and  was  as  fine  a  night  as  I  had  seen  on  that  passage. 

By  Mr  Penmey. — After  passing  Dunman  Head,  if  we  did  not  go 
to  the  east  of  north,  we  thought  ourselves  on  our  own  proper  course. 
If  I,  as  mate,  had,  in  the  absence  of  the  captain,  not  steered  to  the  east 
of  north,  I  would  have  thought  I  was  going  right.  It  was  understood 
the  mate  had  a  discretion  in  giving  any  course  he  thought  proper  while 
on  his  watch,  that  is  within  the  proper  course  generally,     YariaUons 
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in  such  a  coasting  course  are  alwajrs  neceasaiy,  and  it  is  not  thought    ^^'  ^^' 
necessaiy  to  report  them.     I  always  found  Williams  a  trustworthy,  Hendeiwiu, 
steady  man,  thoroughly  acquainted  with  the  coast  and  Othen, 

By  the  Soucitor-Gembral. — He  had  sidled  eleven  months  in  the  High  Court. 
OrioD.     He  was  appointed  by  Captain  Douglas.     My  appointment    ^"ggjf^" 

came  also  from  the  company.     I  was  sent  to  my  duties  by  Captain  - ; 

Henderson.    The  last  part  of  the  log  was  written  on  my  retiring.     I  nomicide, 
sat  up  the  whole  of  our  passage  from  Liverpool.     I  intended  to  express       ^^* 
by  it  that  the  weather  had  been  .calm  and  hazy  all  that  time.     I  after- 
wards extended  the  document,  which  bears  to  be  the  log  of  the  Orion, 
from  separate  notes. 

The  Solicitor-Oenbral. — ^You  said  it  was  not  a  copy  of  thel  og ; 
will  you  just  read  it,  and  see  if  you  don't  call  it  a  copy,  and  what  is 
your  description  of  the  weather  there  ? 

Witness. — Monday,  17th,  calm,  hazy  throughout ;  4.  20  p.m. 
sailed  from  Liverpool;  passed  the  Point  of  Ayre  10.25  p.m.  ;  Mull 
of  fihilloway  1 2  midnight;  Portpatrick  1.35  a.m.  ;  about  1.40  ship 
struck  ^  mile  north-west  of  lighthouse.  ^  The  only  difference  is  hazy 
*  throughout.'  I  am  quite  sure  we  were  not  within  half-a-mile  of 
Dunmao  Head,  nor  to  Cromack  Point ;  but  we  were  nearer  than  usual. 

Solioitor-Gembral.— Were  you  much  nearer  than  usual  ? 

Witness. — No,  we  were  not  much  nearer. 

Solicitor-General. — What  is  the  usual  distance  7 

Witness. — Well,  I  can't  say,  but  I  have  passed  within  a  mile  fre- 
quently. 

Bjf  the  Court.-— Then  I  understand  you  to  say  a  mile  is  the  usual 
distance. 

So  icitor-General.— 200  yards  would  be  a  very  unusual  distance. 

Witness. — ^I  can't  say  I  have  passed  that  distance— it  would  be  ra- 
ther near. 

Solicitor-General. — Answer  my  question. 

Witness. — Yes,  it  would  have  been  a  very  unusual  distance.  I 
did  not  hear  any  remarks  about  our  proximity  to  the  shore,  and  there 
was  nothing  whatever  to  excite  apprehension.  When  I  left  the  deck, 
we  were  steering  NN.W.  Before  I  went  down,  I  was  in  the  engine- 
room.  On  coming  up  to  retire,  I  stood  some  time  looking  at  the  land. 
She  had  passed  the  point  then,  and  was,  according  to  compass,  steer- 
ing more  to  the  eastward.  I  did  not  see  Portpatrick  light  at  that 
time. . 

Daniel  M^EZellar,  examined  by  Mr  Pennet.— I  am  the  shipping 
clerk  at  Liverpool,  and  make  a  note  or  memorandum  uf  the  goods 
skipped,  and  it  is  from  that  note  the  manifest  is  afterwards  made  out. 
I  superintended  the  loading  of  the  Orion.  The  manifest  was  lost. 
The  cargo  was  composed  partly  of  light  and  partly  of  heavy  goods. 
We  stored  the  heavy  goods  in  the  after-hold  running  to  the  stern,  un- 
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No.  68.     der  the  saloon.     The  height  of  the  ealoon  is  eight  feet     Lumpen  Bie 

Henderson  ^°^pl<>7^  >Q  ^^®  stowage ;  the  captain  and  orew  have  nothing  to  do 

and  Others,  with  it.     There  was  shipped  aboat  eight  tons  of  iron— «heet  and  plate 

High  Court.  — hardware,  nails,  machinery,  and  steel ,  and  that  was  stowed  in  tbe 

^] 850       A^ter-hold.     I  am  not  aware  if  any  rod  iron  waa  shipped  on  the  coca- 

-— sion. 

Hoimcide,  WiLLiAM  FiNLAY  JoHNBTON,  cUrk  to  ths  Me$sr$  Bum9^  awnen  of 
&<^  the  Orton.— I  was  sent  to  Portpatrick  afifcer  the  loss,  to  Buperintead 
the  recovery  of  the  cargo.  The  divers  employed  brought  up  a  quantity 
of  iron  from  the  after-hold.  It  was  sheet  iron  ;  also,  hardware,  and 
some  bags  of  nails.  There  was  some  rod  iron  brought  from  the  star- 
board side  of  the  deck.     The  sheets  of  iron  were  broad. 

By  Mr  Bell. — ^The  divers  brought  it  up  from  the  starboard  ade, 
their  hose  was  not  of  sufficient  length  to  admit  of  their  going  to  tbe 
other  side,  when  down. 

Alex.  Moore. — I  am  in  the  employment  of  Mr  M^Lure,  Portpa- 
trick, who  purchased  the  wreck  of  the  Orion.  I  remember  after  that 
purchase,  that  a  quantity  of  iron  was  brought  up  in  sheets,  11  and  12 
feet  long,  and  4  feet  broad. 

Wm.  Hatchard.-^!  was  engaged  for  some  time  with  Mr  Cooke, 
one  of  the  inventors  of  the  Electric  Telegraph,  and  agent  for  the  Elec- 
tric Telegraph  Company.  I  had  occasion  to  make  a  good  many  mag- 
netic experiments,  and  have  become  acquainted  with  disturbing  infla- 
ences  on  the  needle ;  the  eflfect  of  iron  on  the  compass.  I  was  requested 
to  make  certain  experiments  by  parties  connected  with  the  owners  of  , , 
the  Orion.  I  made  these  experiments  along  with  Mr  Edwin  Clark. 
The  greatest  quantity  of  iron  we  used  was  between  six  and  seven  tons,  j 
and  placed  at  distances  from  1 2  to  20  feet  from  the  compass  in  sepa- 
rate stores,  the  compasses  being  placed  in  the  upper  floor  of  the  build- 
ing and  the  iron  in  the  lower.  Everything  else  was  removed.  We 
used  plate  iron,  and  also  a  certain  quantity  of  nails.  The  inference  I 
formed  as  to  the  effect  of  23  cwt.  of  iron  waS)  that  that  quantity,  placed 
at  a  distance  of  12  feet,  deflected  that  compass  fully  two  degrees.  We 
did  not  use  bar  iron,  but  I  think  it  would  have  had  a  considerable  ef- 
fect in  the  same  manner.  A  larger  quantity  would  have  produced  a 
larger  deflection. 

By  Mr  Bell.—- The  house  was  not  built  of  iron.  I  subsequently 
made  experiments  on  iron  steamers  at  sea,  but  the  effect  waa  the  same. 
I  placed  a  small  pocket  compass  which  I  had  with  me,  in  proximity 
to  a  bar  of  iron,  and  found  it  was  considerably  affected.  I  did  not 
protect  that  compass  by  magnets  all  round,  ae  is  usually  done  in  iron 
steamers. 

Edwin  Clark.— -I  have  been  for  several  years  engaged  with  Mr 
Stephenson  in  the  operations  of  the  Britannia  Bridge,  and  am  now  en- 
gaged with  Mr  Cooke  in  the  Electric  Telegraph  Company.     I  have 
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made  certain  experimento  with  Mr  Hatchard.     Theae  experiments  were    ^^'  ^^' 
eondncted  with  the  greatest  possible  care.  Henderson, 

Walter  Douglas,  examined  by  Mr  Looan. — I  am  marine  super-  "'^  Others. 
intendent  of  the  Messrs  Bums;  in  which  capacity  it  is  my  duty  to  High  Court, 
take  a  general  superintendence  of  all  the  ships.  Captain  Henderson  ]^q^  ' 
was  appointed  by  Messrs  Burns  out  of  numerous  candidates  for  the  Cuipabie 
office.  Before  he  was  appointed,  various  inquiries  were  made— among  Humicide, 
others,  of  the  owners  of  an  East  Indiaman,  called  the  Qlen  Swilly.  ^^' 
When  he  was  appointed,  it  was  my  opinion  he  was  decidedly  the  best 
man  among  the  applicants.  During  the  nine  months  he  commanded 
the  Orion,  he  completely  confirmed  my  opinion.  It  struck  me,  besides 
conducting  his  vessel  properly,  he  was  a  cautious  person.  On  board 
the  company's  steamers,  there  were  two  mates.  The  watches  were 
kept  by  the  first  and  second  mates.  No  watch  was  ever  given  to  the 
captain.  That  system  was  observed  in  all  the  company's  vessels  be- 
sides the  Orion.  It  was  known  and  approved  of  by  me  as  their  super- 
intendent. The  life-boats  of  sea-going  steamers  are  generally  covered 
over  in  the  same  way  as  those  of  the  Orion,  to  protect  them  from  the 
weather  and  the  sea.  If  struck  heavily,  she  might  be  carried  away  in 
a  heavy  sea  and  lost  In  the  Cunard  line  the  boats  are  covered  in  the 
same  manner.  I  never  heard  of  a  life-boat  covered  when  in  harbour, 
and  exposed  when  on  the  voyage.  It  would  frustrate  the  object  of 
covers,  to  expose  her  both  to  the  sea  and  sun.  The  plugs  in  the  boats 
I  never  saw  fastened  in  the  merehant  service.  They  are  kept  in  the 
locker  or  stem-sheets ;  and  seamen  have  a  particular  fondness  of  see- 
ing the  plugs  lying  about.  I  approved  of  the  spray  cloth  at  the  bottom 
of  the  boats  to  protect  the  steerage  passengere.  I  don't  think  it  would 
form  any  impediment  to  the  lannching  of  the  boat.  I  was  once  sail- 
ing-master in  the  Gulnare  Government  steamep— Captain  Bayfield. 
Observations  were  made  as  to  the  deflection  of  the  magnetic  needle, 
and  from  these  I  came  to  the  conclusion  that  iron  in  the  hold  would 
influence  the  binnacle  compasses,  especially  if  upon  deck.  I  remember 
the  loss  of  a  ship  in  the  St  Lawrence  was  attributed  to  an  immense 
quantity  of  iron  of  which  her  cargo  was  formed. 

By  the  Court. — The  effect  was  to  take  the  vessel  out  of  her  course, 
and  bring  it  to  an  unexpected  place. 

Andrew  Small,  sailmaker. — In  February  last  I  made  the  covers 
for  the  boats  of  the  Orion,  and  also  the  spray  cloth.  I  was  applied  to 
to  make  the  model  of  the  boats  of  the  Orion,  with  their  covers,  but  I 
made  it  by  no  scale.  The  cover  on  the  model  was  as  near  as  possible 
the  same  sort  of  stuff  as  the  original.  Before  I  was  done  with  it,  it 
was  painted  five  or  six  times,  which  had  the  effect  of  stiffening  it. 
When  I  was  a  commander  at  sea  I  made  the  covere  for  my  own  boats, 
and,  mnce  I  became  sailmaker,  have  been  frequently  employed  to  nmke 
covers  for  steamers.     I  studied  to  make  the  fastenings  as  easily  re- 
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mmali  ™®^*^^®  **  possible.  Those  of  the  Orion  were  made  exactly  as  those 
Hendenon,  of  Other  steamers.  I  doD't  think  the  spray-cloth  wonld  form  any  im- 
snd  Others,  pediment  in  lannching. 

HighCourt      ^y  the  SOLICITOR -GENERAL. — I  wonld  cut  the  fastenings  of  the 
1^0.  '    <^^^^^^  ^^  &Q  emergency.     I  don't  think  they  can  be  made  in  a  more 
^  .      —  suitable  manner.     Supposing  a  knife  was  not  at  hand  at  the  time,  I 
Homicide^  could,  without  assistance,  take  it  oflf  in  a  minute  or  a  minute  and  a  halt 
Ac.  £y  f^  Court. — ^The  Orion  was  supplied  with  corers  before  I  sap- 

plied  her. 

By  the  Solicitor-General.— I  have  never  unlaced  those  on  board 
the  Orion,  but  have  done  so  in  my  own  ship. 

By  Mr  Logan. — A  sailor  without  a  knife  would  be  like  a  sailor 
without  a  blue  jacket,  he  wonld  be  of  little  use. 

David  Croall. — I  was  at  one  time  a  carpenter  on  board  the  Orion, 
and  was  so  from  the  time  she  was  launched  till  a  furtnight  before  sbe 
was  lost.  The  life-boats  in  this  model  are  rather  too  deep  and  too 
broad,  and  being  covered  with  stuflf  nearly  as  thick  as  the  original, 
gives  a  false  impression.  The  model  ought  to  hav^e  been  made  to  a  scale. 
The  Orion  boats  had  covers  from  the  first,  and  laced  under  the  keel. 
They  were  so  handed  over  to  Captain  Henderson.  Some  time  after 
his  appointment  he  gave  me  instructions  to  fasten  a  spray  cloth.  The 
fastening  was  kept  well  greased,  to  facilitate  its  removal.  But  sup- 
posing, in  a  hurry,  it  was  not  detached,  it  would  have  offered  no  im- 
pediment to  the  launching  of  the  boats,  as  it  would  have  torn  it  at  once. 
The  davits  worked  the  same  way  in  Captain  Henderson's  time  as  in 
Captain  Main's.  The  screw  nail  in  the  bottom  would  be  no  impedi- 
ment to  her  being  swung  out,  for  the  first  pull  at  the  davits  wonld  have 
taken  it  away. 

George  Aird. — Was  a  seaman  on  board  the  Orion  when  she  was 
lost.  I  went  ashore  in  the  larboard  quarter  boat  No  plug  was  found 
in  her.  On  our  way  out  we  looked  fur  the  boat-plugs,  and  found  two 
in  the  beltings  of  the  boat.  We  afterwards  took  out  a  cork  and  pat 
in  the  plug.  I  found  it  covered  with  paint  of  the  same  colour  as  the 
boat.     Langlands  was  in  the  habit  of  having  them  regularly  oiled. 

By  the  Solicitor-General. — ^I  was  on  deck  when  the  vessel 
struck. 

C.  N^Neelt. — ^Was  a  seaman  on  board  the  Orion  when  lost.  On 
getting  ashore  with  the  larboard  boat,  we  baled  her  with  hats.  In  do- 
ing so,  wo  found  two  plugs  in  the  usual  place.  No  seaman  woold 
ever  dream  of  taking  them  out  of  the  boat.  When  at  Liverpool,  the 
oars  had  been  scraped  and  cleaned,  and  were  lying  on  the  deck  after 
we  left.  I  heard  the  mate  giving  orders  to  have  them  put  in  the 
boats. 

Hugh  Main.—I  have  been  a  captain  of  Liverpool  steamers  for  20 
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years ;  and  was  some  time  master  of  the  Orion.     Williams  was  a  good    No.  68. 
seaman,  attentive  and  cautious.  Henderson, 

Bff  the  Court. — He  was  second  mate  2^  years.  and  Others. 

By  the  Solicitor-General. — We  kept  in-shore  according  to  the  High  Court, 
weather — sometimes  at  a  distance  of  half  a  mile.     The  second  watch  is   '^"|ey^' 


sometimes  called  the  captain's  watch  ;  as  in  small  vessels  where  there  • 
is  no  second  mate,  it  is  usual  for  the  master  to  take  the  watch  with  the  Homicide 
mate.     If  there  had  been  a  fog  at  the  3iull  of  Galloway,  I  would  not       &c. 
have  gone  below.     In  clear  weather,  I  did  sometimes.     I  was  in  the 
habit  of  sleeping  during  the  second  mate's  watch  in  fine  weather  some- 
times. 

By  Mr  Crawford. — I  have  known  Captain  Henderson,  and  think 
him  a  fine  steady  seaman.  If  you  had  a  fine  calm  night,  with  a  second 
mate  in  whom  I  had  confidence  in  charge,  I  would,  if  it  was  a  clear 
night,  have  no  hesitation  in  taking  a  little  rest.  The  course  we  ge- 
nerally took  from  Dunman  Head  was  to  steer  N.  ^  £.,  and  then  to 
e<lgo  her  off  to  N.  ^  W.  We  usually  passed  about  a  mile  off  Portpa- 
trick  and  Blackhead. 

Examination  resumed  by  the  Court. — If  the  light  is  made  two 
miles  off  in  a  fine  night,  and  the  vessel  answer  her  helm,  there  is  no 
reason  whatever  to  suppose  that  the  vessel  could  not  be  kept  off  the 
shore.  I  had  no  instructions  from  the  owners ;  but  I  don't  consider  I 
am  responsible  for  my  officers  when  I  am  in  bed. 

This  closed  the  case. 

The  Solicitoii-General  addressed  the  Jury  on  behalf 
of  the  Crown,  and  contended,  that  the  &cts  proved  estab- 
lished the  guilt  of  the  mate,  who  was  in  charge  of  the 
vessel  at  the  time  of  the  accident,  and  that  the  captain 
had  been  guilty  of  the  charges  laid  against  him,  in  respect 
of  his  having  committed  the  vessel  to  the  care  of  a  sub- 
ordinate officer,  when  near  the  shore,  without  any  neces- 
sity for  his  so  doing,  and  was,  therefore,  answerable  for 
the  unskilfulness  of  the  officer  to  whom,  under  such  cir- 
cumstances, he  had  committed  her. 

The  Lord  Justice-Clerk  intimated  to  the  counsel  for 
the  pannels,  that  the  Court  did  not  intend  to  direct  the 
Jury  that  any  case  had  been  sufficiently  made  out  with 
respect  to  the  charge  regarding  the  boats. 

Penney,  on  behalf  of  the  mate  Williams,  contended, 
that  the  accident  appeared  to  have  been  occasioned  by 
causes  over  which  he  had  no  control  of,  or  which,  at  any^ 
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ThiiSi    ^^y  he  was  not  criminally  responsible.    The  deflection 

SiTotw  ^^  *^®  compass  by  which  he  steered  was  sufficient  to 

High  Court,  fi^ccount  for  the  orders  he  gave,  more  especially  as  it  did 

^1850^'    not  appear  that  he  received  the  ship's  manifest,  or  was 

c„ip^y^  acquainted  with  the  position  of  the  iron,  which  was  part 

Homicide,  of  the  cargo,  and  which  accounted  for  the  deflection 

which  had  been  proved. 

Craufurd,  on  behalf  of  the  captain,  said,  it  was  set- 
tled law,  that  a  party  was  not  criminally  responsible 
except  for  his  own  act,  and  it  was  sufficient  to  exoner  a 
person  otherways  responsible,  if,  having  delegated  his  own 
superintendence,  he  had  done  so  to  a  competent  person. 
Case  of  Kirkpatrick^  Dumfries,  Sept.  1840,  BelFs  Notes, 
p.  71 ;  Drysdalcy  High  Court,  March  13,  1848,  Arkley, 
p.  440.  No  doubt  a  person  might  be  criminally  respon- 
sible if  he  devolved  his  own  duty  on  one  who  was  not 
qualified  for  its  due  discharge,  such  devolution  being 
criminal  in  itself.  In  this  case  there  had  been  no  such 
improper  delegation  of  duty,  as  the  mate  was  an  officer 
selected  by  the  Company  for  the  express  purpose  of  tak- 
ing charge  of  the  vessel  in  the  absence  of  the  captain, 
and  was  known  by  his  employers  to  be  in  the  habit  of 
so  doing.  Again,  there  was  nothing  proved  against  the 
captain  to  show  that  at  the  time  he  left  the  deck  the 
vessel  was  in  circumstances  of  any  danger.  He  was 
entitled  to  have  believed  tliat  his  directions  to  keep  to 
the  westward  would  be  observed,  and  this  the  more  esp^ 
cially  as  the  coast  was  more  or  less  visible.  The  greater 
the  recklessness  of  the  mate  in  disregarding  the  intima- 
tions of  the  nearness  of  the  shore,  went  to  exoner  the 
captain,  who  could  not  calculate  on  such  disobedience 
to  his  own  orders,  and  of  such  unskilful  seamanship  on 
the  part  of  an  officer  chosen  for  that  purpose  by  the 
Company,  and  who  was  not  shewn  to  have  evinced  reck- 
lessness or  unskilfiilness  on  former  occasions.  It  was 
quite  certain,  that,  so  far  from  giving  directions  which, 
being  followed  out,  carried  the  vessel  on  the  rock,  that 
the  master  had  given  other  directions,  which  would  have 
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saved  her,  and  he  having  done  nothing  which  directly   i^^^ 
contributed  to  the  accident,  the  Jury  could  not  convict  HenderBon, 

'  and  others. 

him  for  the  crime  charged,  in  respect  of  the  lamentable  jjj-g^^ 
result,  which,  if  occasioned  by  the  criminal  act  of  any  Aug.  m. 
one,  was  so  by  the  conduct  of  that  of  the  mate,  for  whom, — 

■^  •  Culpable 

under  the  circumstances,  he  was  not  responsible.  Homicide, 

The  Lord  Justice-Clerk,  in  charging  the  Jury,  ob- 
served, that,  as  had  been  remarked  in  many  cases,  there 
was  really  no  difference  between  the  crime  of  culpable 
homicide  and  culpable  and  reckless  neglect  of  duty 
\?hieh  resulted  in  the  loss  of  life,  and  the  Jury  must 
therefore,  under  either  charge,  consider  the  case  as  one 
of  culpable  homicide.  Intention  to  do  wrong  was  no 
part  of  the  crime  of  culpable  homicide;  if  intention 
was  proved  under  such  a  charge,  it  would  amount 
to  murder.  The  crime  of  culpable  homicide  was  com- 
mitted whenever  a  person  unintentionally  committed  an 
act  whereby  the  life  of  another  was  lost,  or  where  he 
failed  to  perform  his  duty  when  charged  with  the  pre- 
servation of  life,  without  having  a  sufficient  excuse  for 
such  neglect,  and  life  was  lost  in  consequence ;  and  it 
was  the  wish  of  the  Court  to  express  this  the  more 
strongly,  as  they  were  of  opinion  that  the  introduction 
of  two  charges,  amounting,  in  law,  to  the  same  offence, 
under  circumstances  such  as  those  which  had  been 
proved  in  the  course  of  this  investigation,  was  inex- 
pedient, as  tending  to  distract  and  confuse  the  minds  of 
the  Jury. 

The  principles  of  law  the  Court  was  bound  to  lay  down 
to  the  Jury,  had  been  much  considered  in  recent  cases, 
particularly  that  otPaton  and  M'Nah^  November  1845, 
Broun,  vol.  ii.,  p.  515,  and  it  consisted  in  this, — *  That 
*  any  person  placed  in  a  situation  in  which  his  acts  may 
'  affect  the  safety  of  others,  must  take  all  precautions 
'  to  guard  against  the  risk  to  them  arising  from  what  he 
^  is  doing.'  That  would  also  be  found  to  be  the  prin- 
ciple adopted  and  enforced  by  the  Court  in  the  cases 
referred  to  by  the  counsel  for  the  pannel  Henderson, 
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ThomL   *'^®'^ff^»  ^^  doubt,  exceptional  expressions  might  be  found 
Henderson,  in  almost  evefv  case,  occasioned  by  the  peculiarity  of  the 

and  others.  .  ,i.,r™«ri  ,. 

Hi  h Court.  proved  at  the  trial.     The  Jury  thus  must  take  mto 

Aug,  30.  consideration  the  \7h0le  indictment,  as  forming  one  sab- 
— — '—  stantive  charge ;  and  on  the  proof  which  had  been  ad- 
Hoinicide,  ducod,  thcj  would  cousidcr  whether  it  was  sufficient  to 
establish  the  charge  which  had  been  preferred  against 
the  pannels  respectively.  It  wasi.  unnecessary  that  the 
pannels  should  be  guilty,  to  the  same  extent,  of  cul- 
pable neglect  of  duty,  which  occasioned  loss  of  life. 
There  might  be  innumerable  degrees  of  guilt  incurred 
under  such  a  charge,  occasioned  not  merely  by  the 
amount  of  recklessness  displayed,  but  by  the  amount  of 
duty  and  responsibility  which  the  party  iiad  undertaken. 
The  principle,  however,  being,  as  before  stated,  that  a 
party  charged  with  the  care  of  life,  was  bound  to  exer- 
cise to  the  utmost  extent  all  the  caution  and  care  within 
his  power,  such  an  occurrence  as  that  before  the 
Jury,  where  a  vessel  was  shown  to  have  been  sailing 
for  a  long  distance  unusually  near  shores  and  at  length, 
immediately  after  seeing  Portpatrick  Harbour  light,  con- 
tinuing the  same  course  until  the  vessel  was  struck  on  a 
well-known  rock,  on  a  calm  and  comparatively  clear 
night,  threw  on  those  on  whom  her  management  depended, 
the  ontis  of  shewing  respectively  that  they  had  done 
everything  within  their  power  to  prevent  the  occurrence 
of  such  a  catastrophe.  No  doubt  the  guilt  might  arise 
from  totally  different  circumstances — ^that  of  the  captain 
— ^from  improperly  leaving  his  vessel  in  charge  of  the 
second  mate ;  whilst  that  of  the  mate  might  arise  fifom 
the  manner  in  which  he  exercised  the  trust  reposed  in 
him;  but  though  the  circumstances  which  tended  to 
establish  the  cliarge  might  be  totally  different,  that  wonld 
not  affect  the  question  as  to  whether  both  could  be  con- 
victed und^  the  indictment.  It  was  not  a  relevant 
defence  for  the  captain  to  say,  that  the  mate  had  navi- 
gated the  vessel  in  a  more  careless  and  reckless  manner 
than  usual,  if  he,  the  captain,  was  not  justified  in  com- 
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mitting  her  to  the  care  of  the  mate  at  all.    On  the  other   ^^-  ^"• 
hand,  it  would  equally  be  no  defence  to  the  mate  to  say,  Henderson, 

that  the  captain  having  improperly  committed  the  vessel  — ' 

to  his  care,  he  had  so  completely  neglected  the  charge    Aug.  3^. 
he  had  undertaken,  as,  after  repeated  warnings,  to  run  — ^^^^' 
on  shore  by  a  course  of  reckless  navigation,  whereby  the  Hon»cide, 
vessel  was  wrecked,  and  large  loss  of  life  occasioned.      ^^ 
The  Jury  would  consider  the  facts  under  reference  to  the 
libel,  and  see  whether  or  no  there  was  charged  against 
the  pannels  neglect  of  duty  of  that  distinct  species  which 
has  been  proved  as  affecting  each,  as  it  would  not  do  to 
convict  them  on  belief  that  there  was  some  other  duty, 
not  charged  in  the  libel,  which  bad  been  neglected  by 
either  or  both  of  them,  the  observance  of  which  might 
have  averted  the  catastrophe. 

The  duty  of  the  party  entrusted  with  the  care  of  life 
must  necessarily  vary  according  to  circumstances,  and  the 
capability  of  ordinary  endurance  for  its  discharge ;  thus, 
it  could  not  be  contended  that  a  person  in  command  of 
a  ship  sailing  to  a  distant  port,  through  open  seas,  was 
bound  to  exercise,  or  could  by  possibility  exercise,  the 
same  amount  of  endurance  and  watchfulness  in  the  ma- 
nagement of  the  vessel  which  a  captain  on  a  short  course, 
and  especially  on  a  coasting  voyage,  would  be  bound  to 
exercise,  any  more  than  it  could  be  contended  that  there 
was  no  difference  in  the  amount  of  watchfulness  required 
by  the  captain  in  a  vessel  at  sea,  whether  the  weather 
was  calm  or  tempestuous.  The  responsibility  of  each 
voyage  was  much  affected  by  the  character  of  the  voyage 
itself,  the  weather  in  which  it  was  performed,  and  the 
ordinary  physical  capacity  of  a  healthy  man  to  perform 
the  duties  he  undertook  to  discharge.  It  was  a  common 
remark,  that  persons  circumstanced  as  Captain  Henderson 
was  would  be  sure  to  take  every  known  precaution  to  avert 
danger  from  himself;  and  it  had  been  strongly  urged  by 
his  counsel  that  he  had  done  nothing  on  the  occasion  of 
the  accident  different  from  what  was  done  according  to 
the  practice  of  all  captains  on  that  navigation.    If,  how- 
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No.  68.    ever,  the  Jury  were  of  opinion  that  there  was  culpable 

Hender^n,  neglcct  of  dutj  in  what  he  did,  that  it  was  not  necessary 

—, — ; — '  for  him  to  retire  to  rest  at  the  period  in  question,  and 

Aug.  30.  that  there  was  culpable  neglect  of  duty  in  leaving  his 

1—  post,  it  was  no  answer  in  law  for  him  to  say  that  others 

Homicide,  had  been  in  the  practice  of  committing  the  like  wrong. 
Nothing  could  be  more  mischievous  than  such  a  doctrine, 
as  it  was  the  occasion  of  almost  all  like  accidents.  Men 
became  accustomed  to  perils,  and  daily  became  more 
and  more  daring  and  rash  in  the  exercise  of  their  avoca- 
tions ;  and  it  surely  was  no  answer  when  at  length  the 
danger  which  had  been  so  often  run,  resulted  in  the  death 
of  some  fifty  beings,  to  urge  that  hundreds  daily  before  had 
•  been  in  danger  by  a  course  of  like  reckless  conduct.  It  was 
much  to  be  feared  that  captains  often  ran  close  to  the  shore 
to  avoid  currents  and  tides,  in  order  to  save  time ;  and 
having  escaped  disasters  on  repeated  occasions  by  such 
courses,  they  become  over  confident,  and  at  length  adopt 
a  coui-se  which  at  first  they  would  have  thought  it  insane 
to  attempt.  That  was  the  great  occasion  of  accidents  of 
all  kinds;  but  the  leading  principle  to  be  adopted  in 
judging  of  such  cases,  was  not  how  near  the  coast  a  cap- 
tain might  venture  without  danger,  but  how  far  off  he 
ought  to  keep  in  order  to  avoid  all  risk  whatsoever:  and, 
as  before  mentioned,  it  was  incumbent  on  the  captain  to 
shew  that  he  had  not  authorised  a  course  to  be  followed 
within  which  there  was  any  risk ;  as  also,  that  he  had 
not  improperly  delegated  his  charge  to  the  mate,  before  ip 
law  the  Jury  would  be  entitled  to  acquit  him  of  blame 
for  the  accident  which  had  occurred. 

It  was  in  evidence  that  there  was  no  division  of  labour, 
or  trust,  by  the  employers,  between  the  captain  and  the 
mate,  and  more  especially  there  was  none  as  between 
captain  and  second  mate.  There  was  thus  a  delegation 
of  duty  by  the  captain  to  an  inferior  oflScer,  which  if  un- 
warranted in  itself,  could  not  be  justified  by  any  instruc- 
tions in  the  service.  This  took  place  in  a  voyage  which, 
on  ordinary  occasions,  did  not  exceed  15  hours,  and  which, 
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on  the  occasion  in  question,  commenced  at  Liverpool  at    ,^'"-  ^c 
4  o'clock  in  the  afternoon  of  a  beautiful  summer  day,  iieiuici-soii, 

when  the  vessel  was  steered  down  the  Mersey  by  the -^-  - 

river  pilot,  thus,  for  that  portion  of  the  voyage,  lessening   aur.  sc. 

the  captain's  responsibility.     Could  it  be  said,  then,  that  ._ L- 

the  captain  was  not  bound  to  have  started  fresh  from  nomTcicTe, 
Liverpool,  so  as  to  have  enabled  him  to  remain  on  watch  *^ 
during  so  short  and  easy  a  voyage.  It  was  quite  differ- 
ent, as  before  stated,  from  the  case  of  captains  out  at  sea. 
It  was  not  pretended  that  the  captain's  duties  required 
him  to  superintend  the  loading  of  the  vessel,  and  this  still 
farther  left  him  witliout  excuse  on  the  score  of  physical 
inabilitj  to  maintain  the  watch  throughout  the  night. 

It  had  been  urged  that  the  course  kept  by  the  Orion 
from  the  Mull  of  Galloway  northwards,  on  the  night  of 
the  accident,  was  pretty  much  the  same  as  that  observed 
usually  by  steamers  trading  between  Liverpool  and  Glas- 
gow. No  doubt  companies  were  anxious  to  make  quick 
voyages  for  the  sake  of  profit,  and  captains  were  anxious 
to  please  their  employers  by  performing  the  passage  as 
quickly  as  possible.  The  evidence  as  to  this  was  some- 
what contradictory  (which  his  Lordship  read),  but  the 
fair  import  of  the  whole  seemed  to  be,  that  they  were 
much  nearer  the  coast  during  the  whole  course  than  usual. 

If  the  Jury  thought  that  such  was  the  case,  it  bore 
upon  the  captain  in  two  ways,  Jirsf^  in  respect  of  having 
sanctioned  a  course  so  near  the  shore,  as  he  was  shewn 
to  have  been  on  deck  long  after  passing  the  Mull  of 
Galloway.  And,  second^  in  having  committed,  under 
such  circumstances,  the  charge  of  the  vessel  to  another. 
It  had  been  said  that  there  was  nothing  more  than 
error  in  judgment  attributable  to  him.  That  he  did 
err  in  judgment  was  undoubted,  as,  before  mentioned,  had 
his  conduct  been  intentional,  to  produce  the  disaster 
which  occurred,  his  crime  would  have  been  that  of 
murder.  The  question  was,  did  he,  charged  with  the 
care  of  a  vessel  containing  so  many  passengers,  culj)ably 
leave  her  to  the  care  of  another,  by  whose  mismanagment 
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No,  68.    tiie  wreck  was  occasioned  ?    Honesty  of  intention,  and 

Til  mas  •' 

Henderson,  anxiety  to  servo  the  interests  of  his  employers,  did  not 
^ — !^'fonn  a  justification  even  for  directing  or  sanctioning  a 

Hi;,'b  Court.  "^  .  XT-  •  j    *  j 

Aug.  30.    course  so  near  m-shore.     His  primary  duty,  and  one 
—  which  no  commands  fix)m  the  Company  could  ahsoWe 

jiomieide,  him  from,  although  it  might  render  them  guilty  in  re- 
^^'  spect  of  having  issued  them,  in  case  of  their  directing  so 
unsafe  a  passage,  was  to  preserve  the  lives  of  the  passen- 
gers who  sailed  in  his  ship ;  and  on  the  whole  matter  the 
Jury  would  have  to  say,  as  regarded  the  captain,  whether 
or  not  he  had  been  guilty  of  the  culpable  and  reckless 
neglect  of  duty  charged,  either  by  directing  or  sanctioning 
an  unsafe  course,  or  by  having  unnecessarily  and  culpably 
delegated  his  duty  to  the  mate. 

As  before  mentioned,  the  Crown  having  proved  the  acci- 
dent to  have  occurred  under  his  command,  it  fell  on  him  to 
prove  that  he  was  entirely  innocent  in  both  respects.  If 
the  Jury  thought  he  was  culpable  in  am/  degree,  in  respect 
of  the  matters  charged  in  the  indictment,  they  were  bound 
to  find  him  guilty,  leaving  the  question  of  punishment  for 
the  determination  of  the  Court,  who  would  consider 
the  amount  of  guilt.  As  regarded  the  case  of  the  mate, 
the  case  that  had  been  principally  made  for  him,  as  to  the 
deflection  of  the  binnacle  compass,  entirely  fiftiled.  It 
was  proved,  beyond  doubt,  that  the  land  was  visible  the 
whole  way  from  the  Mull  of  Galloway  northwards.  It 
was  in  vain,  therefore,  to  talk  of  a  deflection  of  the  com- 
pass on  a  coast  so  well  known  as  that  of  Wigtonsbire; 
and  the  Jury  would  consider  whether  or  not  it  was  con- 
sistent with  innocence  that  he  did  not  keep  farther  ont 
at  sea,  when  the  land  within  sight  was  a  rocky  shore, 
more  especially  after  receiving  warnings  from  the  sea- 
men who  were  on  the  watch,  and  who  admonished  him  of 
the  fact ;  and  more  especially  after  passing  so  close  to 
Portpatrick  harbour,  the  light  of  which  was  seen  and  re- 
cognised. Had  he  called  the  captain,  when  he  perceived 
himself  so  near  the  shore,  and  had  the  latter  sanctioned 
the  course  wlijch  the  mate  was  then  following,  the  mate 
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might  have  been  as  much  relieved  as  was  the  steersman,    xho^ 
who  obeyed  his,  Williams',  orders.    Nothing  of  the  kind,  J^^J'oS 
however,  was  shewn  to  have  been  done  by  him,  and  the  HighOmrt. 
Jury  would  say,  having  regard  to  the  doctrines  of  law   ^\§^q!^' 
laid  down  in  tiie  case  of  the  captain,  whether  the  mate  cuipabie 
could  be  held  entirely  innocent  of  the  npglect  of  duty  ^^^'^^®» 
charged,  so  as  to  enable  them  to  acquit  him. 

His  Lordship  also  remarked,  in  reference  to  the  case 
of  tilie  boats,  that  although  the  Court  thought  that  there 
was  not  enough  to  warrant  the  Jury  in  convicting,  in  re- 
spect of  neglect  of  duty  as  to  them,  yet  the  fiu^ts  proved, 
and  the  lamentable  results  which  had  happened  from 
the  state  in  which  the  boats  were  at  the  time  of  the 
accident,  and  their  original  construction,  was  most 
important,  as  shewing  the  consequences  of  inefficient 
boats  in  the  case  of  accidents.  Should  it  be  found,  on 
any  future  occasion,  that  life  was  lost  in  consequence  of 
inability  to  launch  or  navigate  the  boats,  arising  from 
such  impediments  as  the  coverings  which  had  been  spoken 
to  in  this  case,  or  any  other  device  resorted  to  for  the 
purposes  of  economy,  either  of  the  boats  themselves  or 
the  vessel  to  which  they  belonged,  grave  criminal  re- 
sponsibility would  arise,  as  well  to  the  captain  who  ne» 
glected  to  use  all  appliances  in  his  power  to  keep  them 
in  proper  order,  or  the  proprietor  who  should  fail  to  have 
supplied  sufficient  boats  in  the  first  instance,  or  refused 
proper  allowance  to  have  them  maintained. 

His  Lordship  then  recapitulated  the  evidence,  after 
which  the  Jury  retired  for  half-an-hour,  and,  by  a  majo- 
rity, found  the  captain  guilty  of  culpable,  but  not  reckless 
neglect  of  duty;  and  unanimously  found  the  pannel 
Williams  guilty  of  culpable  and  reckless  neglect  of  duty 
as  libelled;  and  unanimously  found  both  pannels  not 
guilty  of  the  first  and  third  charges  as  libelled. 

Lord  Wood  then  proposed  sentence.  He  said, — My 
Lord  Justice-Clerk,  we  have  now  arrived  at  that  stage  of 
the  proceedings  of  this  most  interesting  and  anxious  trial, 
when  it  becomes  our  duty,  and  a  most  painiul  duty  it 
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Thi   ^®»  to^consider  and  determine  what  sentence  it  is  for  us  to 
Hendersou,  pass  on  the  vcrdict  that  has  been  returned  by  the  Jury. 

aad  Others.  '^  •'  ' 


Hi  hCour  '"^^^^  Lordship  has  already  explained  that,  in  truth,  the 
Aug.  29.  two  first  charges  are  one  and  the  same,  the  words  of  the 

^  verdict  applying  more  strictly,  perhaps,  to  the  second 

Homicide,  chargc  than  to  the  first — ^namely,  *  culpable  and  reckless 

*  neglect  of  duty  by  any  officer  or  mariner  employed  in 

*  the  navigation  of  a  ship,  whereby  the  ship  is  wrecked, 

*  and  many  of  the  lieges  are  bereaved  of  life.'  That  is  a 
statement  of  a  particular  description  of  culpable  homicide 
which  is  charged  in  the  indictment,  and  what  follows  is 
a  statement  of  the  special  case  of  the  circumstances  un- 
der which  the  vessel,  the  Orion,  was  wrecked.  The 
Orion  left  Liverpool  on  the  17th  of  the  month  of  June, 
a  fine  vessel,  one  of  the  finest  in  the  trade,  a  vessel  fully 
equipped  for  the  voyage,  having  on  board,  at  the  time, 
a  valuable  cargo,  and  no  less  than  200  people,  consisting 
of  crew  and  passengers ;  and  she  was  a  vessel  with  a 
steam-engine  of  great  power,  and  capable  of  being  pro- 
pelled at  the  rate  of  fourteen  or  fifteen  knots  an  hour. 
When  such  a  vessel,  with  such  a  cargo,  and  with  so  many 
persons  on  board,  left  the  port  of  Liverpool,  it  appears 
to  me,  that  every  man  who  had  any  charge  in  the  navi- 
gation of  her,  should  have  left  it  with  the  thought  in- 
delibly impressed  on  his  mind,  that  no  vigilance,  no  care, 
and  no  anxiety  which  he  could  bestow  in  the  navigating 
of  the  vessel  to  her  port  of  destination,  should  be  awant- 

Your  Lordship  emphatically  stated  that  it  was  the 
paramount  duty  of  every  one  navigating  such  vessels, 
to  consider,  first,  the  safety  of  the  ship  and  passen- 
gers. The  contrary  course  appears  to  have  been  fol- 
lowed here.  The  captain,  chose  a  coasting  course, 
apparently  trying  what  peril  the  vessel  could  be  put 
into,  and  yet  bring  her  safe  to  her  port  of  destioa- 
tion,  instead  of  his  thinking  only  how  he  could  carry  her 
there  in  safety.  And  carried  in  safety  she  might  have 
been,  for  it  was  a  clear  course — ^a  known  course— it 
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was  an  accustomed  voyage— and  she  was  under  the  charge    ^"-  ^"^ 
of  those  who  knew  every  part  of  the  voyage.     Now,  my  iieDderw>Q 

T        :•      .      .1  .  /  ,,        -r  ,  ^  ,    ,  and  Others. 

Lords,  m  these  circumstances,  the  Jury  have  found,  by  a  ^^.  y^^^^^ 
majority,  Henderson,  the  master,  guilty  of  culpable  ne-  Aug.  so. 
gleet  of  duty,  as  libelled,  under  the  second  charge ;  and 
they  have  unanimously  found  Williams  guilty  under  the  Homicide. 
second  charge  as  libelled ;  and  both  prisoners  not  guilty, 
as  libelled,  on  the  third  charge.  The  prisoner,  John  Wil- 
liams, has  been  found  guilty  of  culpable  and  reckless  ne- 
glect of  duty  in  navigating  this  vessel,  by  which  neglect 
the  vessel  was  wrecked,  and  that  melancholy  loss  of  life 
charged  in  the  indictment  occasioned.  I  am  sorry  to 
say,  that  I  feel  it  impossible,  with  such  a  verdict,  in  such 
a  case,  to  propose  any  other  sentence  than  one  of  seven 
year's  transportation.  Any  other  sentence  would  be 
an  inadequate  one,  and  would  neither  satisfy  the  law 
nor  the  great  interests  at  stake.  But  we  are  enabled, 
and  I  am  most  happy,  by  the  verdict,  to  make  a  dis- 
tinction, in  the  amount  of  punishment,  between  the 
mate,  Williams,  and  the  master,  Henderson,  because 
the  Jury,  in  his  case,  have  found  him  only  guilty  of 
culpable  neglect  of  duty,  and  not  of  reckless,  as  well 
as  culpable  neglect  of  duty ;  and,  certainly,  it  is  a  very 
material  difference  in  the  verdict  with  regard  to  him. 
If  the  verdict  had  included  in  it  recklessness  on  his  part, 
of  course  there  could  have  been  no  other  sentence  than 
one  of  transportation ;  but  I  feel,  as  every  one  must  feel, 
that,  in  dealing  with  the  case  of  a  person  such  as  the 
master  of  this  vessel,  no  sentence  which  the  law  could 
pronounce  would  make  any  impression  unless  it  was  one 
that  would  bear  severely  on  him. 

In  these  circumstances,  making  every  allowance  for 
the  distinction  which  the  verdict  admits  of  in  the  case 
of  the  parties,  and  by  every  consideration  which  I 
have  been  able  to  bring  to  mind,  and  I  have  every  de- 
sire to  make  such  a  distinction  in  the  case  as  is  consis- 
tent with  the  ends  of  justice,  I  have,  after  much  con- 
sideration, come  to  the  conclusion,  that  the  sentence  may 
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No.  68.  i)e  mitigated  to  one  of  imprisonment,  although  it  must 
Hendennn  be  ono  of  time,  and  such  a  sentence,  as  those  in  charge 
an — lei^.  ^^  ^^^^  vesscls  Hiust  fccl  that,  for  the  very  slightest  ne- 
AuR.  30. '  gleet  of  duty,  which  is  followed  by  so  disastrous  results 
— }^f;l!l_  as  occurred  in  this  case,  and  even  ftr  less,  they  must 
Ho^ncide,  auswor  to  the  law.  I  therefore  propose  a  sentence  of 
^^*      imprisonment  for  eighteen  calendar  months. 

Lord  Ivobt  and  the  Lord  Ju8TICe>C!lebk  concurred. 

In  respect  of  the  before  mentioned  verdict  of  assize, 
the  pannel  Henderson  was  sentenced  to  eighteen  months' 
imprisonment,  and  the  pannel  Williams  to  be  transported 
for  the  period  of  seven  years. 
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NORTH   CIRCUIT. 

(From  the  late  Lord  Moncrelff**  MS,) 

PERTH. 

Judge* — Lords  Moncrieff  and  Cockburn. 

Hbr  Majesty's  Advocate — E.  F.  Maitland^  A.D, 

AGAINST 

James  Robertson— Jift//ar. 

Declaration — Evidence.— Circmnstances  in  which  it  was  held  com- 
petent to  prove  by  parole,  that  the  actual  date  of  a  declaration  was 
different  from  that  which  was  inserted  in  the  preamble  or  title  as  the 
date  at  which  it  had  been  emitted. 


July  28. 
1850. 


James  Robebtson  was  accused  of  Murder ; 


No.  69. 
James 
Robertson. 


Perth. 

July  28. 

1850. 


In  so  far  as,  Jean  Duguid,  now  or  lately  residing  with  Charles 
Duguid,  labourer,  now  or  lately  residing  at  or  near  Woodside  of  Inglis- 
maldy,  in  the  parish  of  Marykirk,  and  shire  of  Kincardine,  having 
been,  on  or  about  the  Sd  day  of  December  1847,  delivered  of  a  female  Murder, 
child,  of  which  you  the  said  James  Robertson  was  the  father,  or  re^ 
pnted  father,  and  you  the  said  James  I(obertson  having,  on  the  24th 
day  of  December  1847,  or  on  one  or  other  of  the  days  of  that  month, 
or  of  November  imiflediately  preceding,  or  of  January  immediately  fol- 
lowing, in  or  near  the  house  on  or  near  the  farm  of  Unthank,  in  the 
parish  of  Brechin,  and  shire  of  Forfar,  then  and  now  or  lately  occupied 
by  William  Norie,  then  and  now  or  lately  farm-servant  in  the  employ- 
ment of  James  Deuchar,  farmer,  then  and  now  or  lately  residing  at  or 
near  the  farm  of  Unthank  aforesaid,  got  possession  of  the  said  child, 
or  received  the  same  into  your  charge  and  custody,  the  said  child  hav- 
ing no  name,  or  some  name  to  the  prosecutor  unknown,  you  the  said 
James  Robertson,  time  last  above  libelled,  at  or  near  the  said  house  on 
or  near  the  farm  of  Unthank  aforesaid,  then  and  now  or  lately  occu- 
pied by  the  said  William  Norie,  and  on  or  near  the  said  farm  of  Un- 
thank, in  the  parish  of  Brechin,  and  shire  of  Forfar,  then  and  now  or 
lately  occupied  by  the  said  James  Deuchar,  and  on  or  near  the  farm  of 
Cookston,  in  the  parish  of  Brechin,  and  shire  of  Forfar,  then  and  now 
or  lately  occupied  by  Walter  Brodie,  farmer  there,  and  then  and  now 
or  lately  residing  there,  and  on  or  near  that  part  of  the  pnblio  road 
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No.  69.     leading  from  the  town  of  Brechin,  in  the  ehire  of  Forfar,  towards  little 
RobertaoD.  ^ro<^^^°9  ^^  ^^®  parish  of  Brechin,  and  shire  of  Forfar,  which  passes 
— p     , —  through  or  near  to  the  said  farm  of  Cookston,  and  on  or  near  the  farm 
July  28.    of  Masondieu,  in  the  parish  of  Brechin,  and  shire  of  Forfar,  then  and 
^^^^'      now  or  lately  occupied  hy  Alexander  Guthrie,  farmer  there,  and  then 
Murder,    and  now  or  lately  residing  there,  and  on  or  near  the  farm  of  East  Pit- 
tendriech,  in  the  parish  of  Brechin,  and  shire  of  Forfar,  then  and  now 
or  lately  occupied  hy  Robert  Scott,  farmer  there,  and  then  and  now  or 
lately  residing  there,  and  on  or  near  the  farm  of  West  Pittendriech,  in 
the  parish  of  Brechin,  and  shire  of  Forfar,  then  and  now  or  lately  oc- 
cupied by  George  Duncan,  farmer  there,  and  then  and  now  or  lately 
residing  there,  and  on  or  near  the  farm  of  Broomfield,  in  the  parish  of 
Brechin,  and  shire  of  Forfar,  then  and  now  or  lately  occupied  by  Wal- 
ter Ogilvy,  farmer,  then  and  now  or  lately  residing  in  or  near  Brechin 
aforesaid,  and  on  or  near  the  farm  of  Findowrie,  in  the  parish  of 
Brechin,  and  shire  of  Forfar,  then  and  now  or  lately  occupied  by  James 
Thomson,  farmer,  then  and  now  or  latoly  residing  there,  and  on  or 
near  that  part  of  the  accommodation  or  other  road  which  leads  from 
at  or  near  the  farm-honses  upon  the  said  farms  of  East  Pittendriech 
and  West  Pittendriech,  towards  the  Trinity  Muir,  in  the  parish  of 
Brechin,  and  shire  of  Forfar,  which  is  adjoining  or  near  to  the  said 
farms  of  Cookston,  Masondieu,  and  East  Pittendriech,  or  one  or  more 
of  them,  and  on  or  near  that  part  of  the  accommodation  or  other  road 
leading  from  at  or  near  the  said  farm-houses  upon  the  said  farms  of 
East  Pittendriech  and  West  Pittendriech,  towards  a  school-bouse  at 
or  near  Little  Brechin  aforesaid,  which  is  adjoining  or  near  to  the  said 
farms  of  East  Pittendriech  and  West  Pittendriech,  and  on  or  near  that 
part  of  the  public  road  leading  from  the  town  of  Brechin  aforesaid, 
towards  the  parishes  of  Menmuir  and  Feam,  in  the  shire  of  Forfar, 
which  is  adjoining  or  near  fo  the  said  farms  of  West  Pittendriech, 
Broomfield,  and  Findowrie,  or  at  or  near  one  or  jgiore  of  said  places, 
the  particular  place  or  places  being  to  the  prosecutor  unknown,  or  at 
some  other  time  and  place  or  places  in  or  near  the  parish  of  Brechin, 
and  in  the  shire  of  Forfar,  to  the  prosecutor  unknown,  did,  wickedly 
and  feloniously,  attack  and  assault  the  said  child,  and  did  roll  or  put 
the  dothes,  or  part  of  them,  which  were  then  upon  or  about  the  per- 
son of  the  said  child,  over  her  head  or  face,  in  order  to  prerent  her 
from  breathing,  and  with  intent  thereby  to  sufibcate  her,  and  did  keep 
the  head  or  face  of  the  said  child  so  covered  by  the  said  clotbes,  and 
did  thereby  prevent  her  from  breathing,  until  she  was  thus,  or  in  some 
other  way  to  the  prosecutor  unknown,  suffocated  by  you  the  said 
James  Bobertson ;  and,  in  consequence  thereof,  the  said  child,  imme- 
diately or  soon  thereafter  died,  and  the  said  child  was  thus  murdered 
by  you  the  said  James  Bobertson. 

This  was  a  case  of  Child  Murder,  and  the  indictment. 
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No.  68. 
James 


Perth. 

July  28. 

1850. 

Murder. 


after  the  usual  narrative  of  the  circumstances  in  which 

the  offence  was  alleged  to  have  been  committed,  referred  R^bOTUon. 

to  the  prisoner's  declarations  in  the  following  terms : — 

And  you  tho  said  James  Robertson  haying  been  apprehended  and 
taken  before  WiUiam  Dancan,  Esquire,  senior  bailie  of  Brechin, 
and  one  of  Her  Majesty's  Justices  of  the  Peace  for  the  shire  of 
Forfar,  did,  in  his  presence  at  Brechin,  on  the  6th  day  of  March 
1848,  emit  and  subscribe  a  declaration :  And  you  the  said  James 
Robertson  having  been  thereafter  taken  before  Andrew  Robertson, 
Esquire,  sheriff-substitute  of  the  shire  of  Forfar,  did,  in  his  pre- 
sence at  Forfar,  on  the  lOth  day  of  March  1848,  emit  and  subscribe  a 
declaration,  which,  by  a  clerical  error,  bears  at  its  commencement  the 
date  ^  At  Forfar  the  tenth  day  of  March  Eighteen  hundred  and  forty- 
«  seren :'  Which  Declarations ;  As  also,  a  shawl,  a  frock,  a  shift,  a  cap, 
a  piece  of  plaiding  doth,  and  three  pieces  of  cotton  cloth,  to  which  a 
sealed  label  is  attached ;  As  also,  a  petticoat,  a  swaddling  band,  a  shift 
or  bany,  two  pieces  of  plaiding  cloth,  a  shift,  three  caps,  a  slip,  a  piece 
of  cotton  cloth  and  a  frock,  to  which  a  sealed  label  is  attached ;  As 
also,  a  shawl,  to  which  a  sealed  label  is  attached ;  As  also,  a  tartan 
shawl,  to  which  a  sealed  label  is  attached ;  As  also,  a  letter,  bearing  to 
be  dated  ^  Findowrie  December  19tli  1847,'  and  to  be  signed  <  James 

*  Robertson,'  with  an  envelope,  bearing  to  be  addressed  '  Mr  Charles 
^  Duguid  Inglismaldy  By  North  water  Bridge,'  to  which  a  sealed  label 
is  attached ;  As  also,  a  letter,  bearing  to  be  dated  ^  Findoury  Feb  18^1^ 

*  1848,'  and  to  be  signed  *  J.  Robertson,'  with  an  envelope,  bearing  to 
be  addressed  <  Alexander  Duiguid  Louthermuir  By  Inglismaldy,'  to 
which  a  sealed  label  is  attached ;  As  also,  a  letter,  bearing  to  be  dated 

*  Brechin  24  February  1848,'  and  to  be  signed  <  R.  Mathers,'  and  to 
be  addressed  '  Mr  James  Robertson  Farm  Servant  Findowry ;'  As  also, 
a  letter,  bearing  to  be  dated  '  Findoury  Feb  28th  1848,'  and  to  be  signed 

*  James  Robertson,'  with  an  envelope  bearing  to  be  addressed  ^  Jean 
^  Dngnid  luglesmaldy  By  Montrose,'  or  having  some  similar  address, 
to  which  a  sealed  label  is  attached ;  As  also,  a  medical  report  or  cer* 
tificate,  bearing  to  be  dated  ^  Brechin  7^  March  1848,'  and  to  be  signed 

*  Alex  Smith  M.D.,'  ^  John  Mackie  Surgeon,'  being  to  be  used  in  evi- 
dence against  yon  the  said  James  Robertson  at  your  trial,  will,  for  that 
purpose,  be  in  due  time  lodged  in  the  hands  of  the  Clerk  of  the  Circuit- 
conrt  of  Justiciary  beforo  which  you  are  to  be  tried,  that  you  may  have 
an  opportunity  of  seeing  the  same. 

MiLLAB,  before  the  interlocutor  of  relevancy  was  pro- 
nounced, objected  to  the  indictment,  on  the  ground  that 
the  prosecutor  there  disclosed  an  intention  to  controvert 
the  tenor  of  a  written  instrument  by  parole  proof,  a 
course  which  it  was  incompetent  to  pursue. 
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No.  69.       He  was  aware  that  the  objection  might  have  been  re- 

Robertaon.  scrved  till  a  later  stage  of  the  proceedings,  but  the  pre- 

Perth.    sent  was,  on  the  whole,  the  most  convenient  time  for  the 

July  28. 

1850.     discussion,  because  it  would  be  in  the  power  of  the 


Murder.  Court,  iu  caso  they  should  think  further  enquiry  neces- 
sary, to.  certify  the  case  to  the  High  Court  upon  the 
point.  There  were  precedents  for  the  statement  of  such 
an  objection  at  the  outset.  Williamson,  2  Broun,  p.  501 ; 
and  GorriCy  1  Swinton,  p.  175. 

The  objection  to  the  course  the  prosecutor  meant  to 
pursue,  was  important,  not  to  the  prisoner  only,  but  to  the 
law ;  for  it  involved  the  general  question,  whether  the 
tenor  of  a  written  instrument  could  be  redargued  by  pa- 
role ?  A  declaration  is  the  authentic  record  of  a  parti- 
cular procedure,  which  the  prosecutor  conducts  for  the 
ends  of  justice ;  and  the  prisoner  is  invited  to  depone, 
upon  the  implied  assurance  that  what  is  written  shall 
remain  the  evidence  of  all  which  occurs  at  his  examina- 
tion. This  could  hardly  be  controverted.  Here,  the  pro- 
position applied  to  the  portion  of  the  instrument  which 
embodies  the  answers  of  the  prisoner  to  the  questions  put 
to  him ;  and  accordingly,  the  distinction  which  is  made  is, 
that  the  preamble  or  title,  in  which  the  date  of  a  decla- 
ration is  mentioned,  is  not  an  essential  portion  of  the  in- 
strument, but  merely  a  preliminary  narrative,  which  is 
prefixed  for  the  sake  of  conveniency.  *  For  this  view  of 
the  matter,  however,  there  was  not  authority  ;  and  it  was 
one  which  the  Court  would  be  loath  to  countenance. 
The  declaration  was  a  unum  quid ;  it  could  not  be  di- 
vided into  parts,  one  of  which  was  to  be  regarded  as 
material,  and  the  other  as  unimportant.  In  its  character 
it  was  an  actus  legitimtis,  and  must,  to  be  effectual,  em- 
body every  particular,  the  mention  of  which  was  essen- 
tial to  authenticity.  Of  these,  surely  the  date  was  one 
of  the  most  obvious.  Could  it  be  said  that  the  time 
when  a  declaration  was  emitted  was  immaterial  ?  The 
feet  that  every  declaration  opens  with  a  statement  of  the 
time  it  was  emitted,  proves  the  contrary.     But,  if  the 
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date  is  material,  if  it  is  an  essential  part  of  the  instni-    No.  69. 

JameB 

ment,  wbj  should  it  be  liable  to  be  controverted  more  Robertaon. 
than  any  other  portion  ?     There  is  a  plain  reason  why     Perth. 
parole  should  be  excluded  from  conflict  with  the  written     ia50. ' 
record  of  the  date.     Memory  as  to  time  is  proverbially   Murder, 
treacherous ;  and  were  oral  testimony  to  be  permitted  to 
overbear  a  solemn  written  attestation  upon  such  a  point, 
the  effect  would  be  to  blot  out  the  best  evidence,  in 
order  to  introduce  the  worst. 

These  views  were  not  only  reasonable  in  themselves, 
but  were  supported  by  different  authorities  in  the  law. 
He  quoted  Burnet,  p.  493 ;  Hume,  vol.  11.  p.  332.  The 
execution  of  charge  in  case  of  Ogihie^  July  6,  1807 ; 
Smithy  Murray's  Reports,  vol.  iv.  p.  404 ;  Alison,  vol.  ii. 
p.  566  et  seq. ;   White  et  Thomson^  BelFs  Notes,  p.  326. 

E.  F.  Maitland,  A.D. — ^The  present  was  not  the  pro- 
per time  for  an  objection  of  this  kind.  We  undertake 
to  shew  it  is  the  genuine  declaration  of  the  prisoner,  and 
that  the  preliminary  date  is  merely  a  clerical  error,  and 
so  the  indictment  bears.  Moreover,  it  was  not  neces- 
saiy  to  have  inserted  any  date.  Besides,  the  docquet 
proves  the  true  date,  and,  in  similar  circumstances, 
similar  irregularities  have  occurred,  and  the  libel  been 
drawn  in  the  present  style.  Again,  could  a  medical 
certificate  be  rejected  from  a  like  clerical  error  ?  The 
authorities  quoted  do  not  apply.  The  declarations,  taken 
together,  shew  that  the  error  was  clerical,  and  all  that 
can  be  gathered  from  what  has  been  quoted,  is,  that  the 
libel  was  wrongly  dated  in  the  cases  quoted. 

Millar,  in  reply. — ^The  prosecutor  had  failed  to  shew 
that  the  preamble  which  sets  forth  the  date  was  not  a 
part  of  the  declaration  ;  and  if  it  was,  then  the  question 
remained  where  it  was,  Can  written  evideoce  be  over* 
borne  by  parole  ?  True  it  is,  no  doubt,  that  there  is  a 
docquet  appended  to  the  declaration,  which  also  contains 
a  date.  But  the  prosecutor  is  not  entitled  to  avail  him- 
self of  that,  because, /r*/,  the  objection  urged  relates  to 
parole.     If  he  thinks  he  can  make  good  bis  point  as  to 
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No.  69.   the  tnie  date  by  means  of  the  docquet  alone,  good  and 

Robertson.  Mrell,  let  liim  make  the  attempt.    Bnt  he  must  not  refer 

Perth,    to  the  docquet,  as  a  pretence  on  which  to  introduce  oral 

I860.'   testimony.     Farther,  the  docquet  is  no  part  of  the  de- 


Murder.  claratiou,  and  cannot  be  permitted  to  qualify  the  tenor 
of  the  instrument,  inasmuch  as  it  is  not  signed  by  the 
prisoner.  The  officials  are  the  only  persons  who  authen- 
ticate it,  and  there  is  nothing  to  shew  that  it  was  not 
written  behind  the  prisoner's  back,  and  at  a  time  when 
the  date  was  a  matter  of  uncertain  recollection.  Even, 
however,  were  the  docquet  to  be  read  as  part  of  the  de- 
claration, the  effect  would  be  only  to  prove  the  whole 
inconsistent  in  an  important  particular.  The  prosecutor 
could  not  be  entitled  to  set  the  one  off  against  the 
other;  and  to  call  in  witnesses  to  decide  on  the  one 
which  was  correct.  Sasines,  for  example,  have  two  dates ; 
the  year  of  our  Lord,  and  the  year  of  the  king's  reign. 
But,  a  discrepancy  between  them  is  a  fatal  flaw.  Parole 
proof  is  inadmissible  to  allay  the  conflict,  and  the  same 
rule  ought  to  be  applied  here.  The  declaration  was 
either  good  or  bad  as  it  was  authenticated  by  the  pri- 
soner. If  it  was  good  (which  was  not  pretended),  there  was 
no  need  of  the  parole  proof  to  correct  it ;  but  if  bad,  then 
it  ought  to  be  cast  aside;  for,  to  permit  emendation, 
would  be  to  sanction  something  as  evidence  which  truly 
did  not  deserve  the  character. 

The  Lords  consulted,  and  without  further  intimation 
of  opinion,  directed  the  trial  to  proceed,  reserving  their 
decision  upon  the  question  raised,  until  the  declaration 
objected  to  was  tendered  in  evidence. 

The  following  witnesses  identified  the  declaration  ob- 
jected to,  and  swore  to  the  same  having  been  emitted  in 
the  usual  way,  and  twice  read  oyer  in  common  form :— - 

William  DancaD,  fc^nior  Bailie,  Brechin,  and  J.P. 

Alex.  Strachan,  Writer  in  Brechin,  and  Joint  Procnrator-fiacaL 

Andrew  Bobertson,  Sberiff-sabstitate,  ForliEur. 

Hr  Robertson. — I  cannot  state  date  from  memory.  It  was  soon 
after  man  was  taken  to  Biechm.    Qnite  sure  it  was  in  184S.    At  the 
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flame  time  I  flaw  anoiher  declazation  by  him.    A  docqnet  was  put  on     No.  69. 
at  the  flame  time.    Identifies.    Theie  is  a  dooqnet  on  second,  signed  by  ^^^^ 
me  and  the  prisoner ;  seeing  that,  I  can  state  with  certainty  that  the  — — — — 
date  of  declazation  before  me  was  10th  March  1848.  july  28. 


1850. 


Millar  here  renewed  his  objection  to  the  reception  of 
the  second  declaration,  on  the  grounds  formerly  stated. 

LoBD  CocKBURN. — ^As  I  am  conTinced  that  the  proof 
establishes  that  the  wrong  date  was  a  mere  clerical  error, 
I  am  of  opinion  the  objection  must  be  repelled. 

Lord  Moncreiff. — I  entirely  concur.  I  cannot  see 
how  we  can  reject  this  declaration,  on  the  ground  pro- 
posed, after  the  parole  evidence  we  have  had,  and  the 
docquet. 

The  pannel  was  unanimously  found  Guilty,  but  recom- 
mended to  mercy. 

In  respect  of  which  verdict  of  assize,  he  was  sentenced 
to  death,  which  was  carried  into  execution  accordingly. 


Murder. 


HIGH    COURT. 


Present, 

Thb  Lord  Justice-Clebb:, 

Lords  Moncreiff  akd  Itort. 

Hbb  Majestt^s  Advocate-— ifoikT^t^  Soh-Cfen. — Deat^  AM. 

AQAIKST 

William  Bennison — Craufurd. 

Bigamy — ^Foreign  Law. — Held,  that  evidence  of  foreign  law,  de- 
poned to  by  a  skilled  witness,  was  binding  npon  a  Scotch  Coart, 
where  the  subject-matter  related  to  the  validity  of  a  foreign  contract. 


Ang.  1 

isSo. 


1. 
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No.  70.      WiLLiAin  Bbnnison  was  accused  of  Bigamy  and  Murder : 

BenDison. 


High  Court      In  SO  FAR  AS,  you  the  said  William  Bennison  having,  oo  or  about 
Aft^o^'    the  5th  day  of  November  1838,  or  on  one  or  other  of  the  days  of  that 

— '. —  month,  or  of  October  immediately  preceding,  or  of  December  immedi- 

liSrder  ^^^^^  following,  within  the  house  situated  at  or  near  Tavonagh,  or 
Tavanagh,  or  at  or  near  Clounagh,  both  at  or  near  Portadown,  all  in 
the  parish  of  Drumcree,  and  county  of  Armagh,  in  Ireland,  then  oc- 
cupied by  Elizabeth  McLean  or  Scott,  then  residing  there,  and  now  or 
lately  residing  with  Jane  Scott  or  Lutton,  at  or  near  Clanuacle,  in  the 
parish  of  Tarlaraghan,  and  county  of  Armagh  aforesaid,  or  at  some 
other  place  in  or  near  the  county  of  Armagh  aforesaid  to  the  prosecutor 
unknown,  been  lawfully  married  by  the  Reverend  Alexander  Ken, 
then  minister  of  the  Presbyterian  Church,  at  or  near  Portadown,  in  the 
parish  of  Drumcree  aforesaid,  and  who  is  now  deceased,  or  whose  place 
of  residence,  if  he  be  alive,  is  to  the  prosecutor  unknown,  to  Mary 
Mullen  or  M^Mullen,  then  or  recently  before  in  the  service  of,  or  re- 
siding with,  the  now  deceased  John  Mays,  pawnbroker,  then  residing 
in  or  near  Portadown  aforesaid,  and  having  thereafter  lived  and  co- 
habited for  some  time  with  the  said  Mary  Mullen  or  M'Mullen  as  your 
lawful  wife,  in  or  near  the  parish  of  Drumcree  aforesaid,  and  elsewhere 
in  Ireland,  yon  the  said  William  Bennison  did,  at  the  lapse  of  several 
months  or  some  other  short  time  after  your  said  marriage,  desert  or 
leave  the  society  of  the  said  Mary  Mullen  or  M'Mullen,  and  did  pro- 
ceed to  and  take  up  your  residence  at  or  near  Paisley,  in  the  county 
of  Renfrew,  or  elsewhere,  in  Scotland,  and  you  the  said  William  Ben- 
nison did,  on  the  5th  day  of  December  1839,  or  on  one  or  other  of  the 
days  of  that  month,  of  November  immediately  preceding,  or  of  Ja- 
nuary immediately  following,  and  while  the  said  Mary  Mullen  or  M^Mul- 
len  was  still  alive,  and  the  said  marriage  still  subsisting,  within  the 
house  situated  in  or  near  Storey  Street,  in  or  near  Paisley  aforesaid, 
then  occupied  by  the  now  deceased  Helen  Kenny  or  Hamilton,  then 
residing  there,  wickedly  and  feloniously,  enter  into  a  matrimonial  con- 
nection with  the  now  deceased  Jane  or  Jean  Hamilton,  daughter  of, 
and  then  or  recently  before  residing  with,  the  said  Helen  Kenny  or 
Hamilton,  the  marriage  ceremony  having  been,  timeand  place  last  above 
libelled,  performed  by  the  Reverend  Joseph  Hudson,  Wesleyan  minister, 
then  residing  in  or  near  Paisley  aforesaid,  and  now  deceased,  or  whose 
place  of  residence,  if  he  be  alive,  is  to  the  prosecutor  unknown,  and 
you  did  thereafter  live  and  cohabit  with  the  said  Jane  or  Jean  Hamil- 
ton as  your  wife,  in  or  near  Paisley  aforesaid,  for  several  weeks  or  for 
some  other  or  longer  period,  the  particular  period  being  to  the  prosecutor 
unknown,  and  this  you  did,  you  well  knowing  that  the  said  Mary  Mullen 
or  M'MuUen.  was  then  alive ;  and  at  the  lapse  of  the  said  sevend  weeks 
or  other  period  last  above  libelled,  you  the  said  William  Bennison 
did  desert  or  leave  the  society  of  the  said  Jane  or  Jean  Hamilton 
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for  several  vreeks  or  Bome  otber  abort  period,  and  did  return  to  Ireland,     No.  70. 
and  did  live  and  cohabit  during  this  last-mentioned  period  with  the  ^^^1*°^ 
said  Mary  Mullen  or  M^M alien  in  or  near  Lurgan,  in  the  parish  of  _ — "^°'_ 
Shankir,  in  the  county  of  Armagh,  or  elsewhere,  in  Ireland,  and  did  ^"K'^^ort. 
at  the  lapse  of  the  said  last-mentioned  period,  leave  Ireland  along  with      1  sf b. ' 
the  said  Mary  Mullen  or  M'Mullen,  whose  subsequent  or  present  place  ^j    ^   ^ 
of  residence,  if  she  be  still  alive,  is  to  the  prosecutor  unknown  :    And    Murder, 
you  the  said  William  Bennison  did,  immediately  or  shortly  after  leav- 
ing Ireland  as  last  above  libelled,  return  to  Paisley  aforesaid,  and  did 
thereafter  live  and  cohabit  with  the  said  Jane  or  Jean  Hamilton  as 
your  wife  at  Paisley  aforesaid,  and  elsewhere,  till  her  death  as  after 
libelled  :    Farther,  on  the  12th  or  Idth  day  of  April  1850,  or  on  one 
or  other  of  the  days  of  that  month,  or  of  March  immediately  preced- 
ing or  of  May  immediately  following,  within  or  near  the  house  situated 
in  or  near  Stead's  Place,  in  or  near  Leith  Walk,  in  or  near  Edinburgh, 
then  occupied  by  you  the  said  William  Bennison,  you  the  said  William 
Bennison  did,  wilfully,  wickedly,  and  feloniously,  and  with  intent  to 
murder,  or  grievously  to  injure,  the  said  Jane  or  Jean  Hamilton,  then 
residing  in  the  said  last-mentioned  house,  mix,  or  cause  or  procure  to 
be  mixed,  with  a  quantity  of  porridge,  or  of  oatmeal,  or  other  meal,  or 
with  some  article  of  fopd  or  drink  to  the  prosecutor  unknown,  which  yon 
expected  to  be  used,  gave  or  partaken  of  by  the  said  Jane  or  Jean 
Hamilton,  or  which  you  gave  toher  to  be  used  or  partaken  of  by  her,  aquan- 
tity  of  arsenic,  or  other  deadly  poison  to  the  prosecutor  unknown ;  and  the 
said  Jane  or  Jean  Hamilton  having  accordingly,  time  and  place  last  above 
libelled,  used  or  partaken  of  the  said  porridge,  or  oatmeal,  or  other  meal, 
or  other  article  of  food  or  drink  aforesaid,  or  part  thereof,  the  said  Jane 
or  Jean  Hamilton  did,  immediately  or  soon  thereafter,  become  seriously 
ill,  and  did,  after  lingering  in  astate  of  great  suffering,  die  on  or  about  the 
second  or  third  day  thereafter,  in  consequence  or  from  the  effects  of  the 
said  quantity  of  arsenic  or  other  deadly  poison,  or  part  thereof,  so  ad- 
ministered by  you  to  her,  or  caused  to  be  taken  by  her  as  aforesaid ; 
and  the  said  Jane  or  Jean  Hamilton  was  thus  murdered  by  you  the 
said  William  Bennison. 

Mrs  Mary  Long,  Sarah  Johnstone,  Rachel  Ford,  and 
Elizabeth  HoUingwood,  proved  that  the  prisoner,  in  1888, 
in  Ireland,  by  a  now  deceased  Presbyterian  minister  of 
the  name  of  Kerr,  in  the  house  of  a  Mrs  Scott,  was  mar- 
ried to  one  Mary  Mullen  :  That  she  was  a  Methodist ; 
and  that  he  had  been  seen  in  Methodist  chapels,  though 
whether  he  ever  communicated  anywhere,  was  not  proved 
by  them ;  and  they  could  not  say  whether  or  not  he  com- 
municated with  the  Church  of  England. 
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No.  70.        James  Gibson.-^I  am  a  barriater  in  Belfiut.    A  mamage  oele- 
BenniMQ.  ^'^^  ^7  ^  <lisBeniing  clergyman,  between  two  disaenters,  wiUioot 
Hi  hCourt  P^^^^<^^^^°  ^^  banns,  in  1838,  wonld  be  a  good  and  valid  marriage  as 
Aug.  1.    the  law  stood.    Not  so  if  they  were  Roman  Catbolics,  bat  certainljao 
^^^'      if  Protestant  Dissenters, — e.  g.  among  Metbodists. 
Biguny  &      Cro»i-€xamined. — If  eitber  party  bad  belonged  to  tbe  Episcopalian 
^'    Cbnrch,  it  wonld  not  bare  been  a  valid  marriage  ?    Under  tbe  antho- 
rity  of  tbe  Queen  v.  Mellis,  tbongbt  to  be  good  at  tbe  time.    Plrotes- 
tant  Dissenters  ioclnde  all  Protestants  not  of  Episcopalian  Church  t 
I  cannot  speak  as  to  Primitive  Metbodists.    If  explained  to  me,  a  man 
bad  been  baptiased  in  tbe^Chnrcb  of  England,  and  never  bad  joined 
anotber  body,  wbat  would  be  tbe  result  ?    I  sbould  say,  in  tbe  absence 
of  all  proof  to  tbe  contrary,  I  sbould  bold  baptism  to  be  taken  as  shew- 
ing that  be  was  of  tbe  Episcopal  Church.    If  tbe  true  design  of  Primi- 
tive Methodism  is  that  it  shall  be  a  society,  and  shall  not  create  itself 
into  a  sect  or  church,  then,  would  persons  baptized  in  Church  of  Eng- 
land necessarily  remain  so  in  the  eye  of  the  law  ?    So  far  aa  thai  goes, 
be  would  remain  of  the  Church  of  England.  I  speak  merely  as  to  this 
passage. 

By  the  Court.— -I  speak  solely  as  to  this  proposition  in  the  book. 
In  determining  tbe  point,  in  Ireland,  we  would  enquire  into  the  man's 
whole  conduct,  to  see  whether  he  had  thrown  off  connection  with  the 
Church  of  ifngland.  I  never  heard  of  such  a  case  as  the  pure  and 
abstract  case  of  baptism  alone^  without  more  being  known  of  the  party. 
There  are  three  acts,  all  retrospective^  5  th  and  6th  Will.  IT.,  c.  113, 
that  declared  marriage  to  be  good  if  no  lawful  marriage  intervened. 
They  bad  been  believed  to  be  good  marriages.  The  majority  of  Iziah 
judges  held  otherwise.  There  was  a  special  verdict  The  Coort 
divided  equally,  and  it  went  to  the  House  of  Lords. 

The  second  mamage  was  clearly  proved,  and  a  vast 
extent  of  evidence  led,  which  would  be  too  long  to  give 
here,  the  object  being  to  render  it  probable  that  he  was 
the  occasion  of  his  first  wife's  death  after  the  second 
marriage. 

A  great  amount  of  circumstantial  evidence  was  then 
adduced,  to  prove  that  the  deceased,  in  respect  of  whose 
death  the  present  trial  took  place,  died  from  poison,  and 
that  it  was  the  prisoner  who  had  administered  it. 

The  following  exculpatory  evidence  on  the  part  of  the 
pannel  was  then  led : — 

The  Rev.  John  M^Innelt. — I  am  a  Presbyterian  minister  at  Baliy- 
macarrat    I  knew  the  late  Mr  Kerr.    He  has  been  dead  ten  yean. 
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The  book  now  shewn,  I  cannot  swear  to  be  in  his  handwriting,  but  I     No.  70. 
believe  it  to  be.    I  see  an  entry—  bI^SSu 

W.  Benniion^  Novr,  5.  1838,  High  Court 

Mary  Mullins  also.  ^°g«  I- 

^  1850. 


Where  no  religions  profession  entered,  it  is  considered  that  the  parties  '^.         ^ 
are  Episcopalian ;  bnt  I  am  nnable  to  say  from  what  information  the    Miu^r. 
oolnmns  are  filled  up. 

Mary  Bemnison. — I  am  sister  to  defendant.  I  lire  in  Irvine.  My 
father  was  a  member  of  the  Church  of  England.  I  cannot  say  that  he 
was  very  reb'gious,  but  all  the  family  were  baptized  in  the  parish 
church.  I  do  not  know  that  my  brother  William  attended  the  Primitive 
Methodists.    He  married  in  Ireland. 

Craufurd,  in  addressing  the  jury,  argued,  that  on 
this  evidence  they  must  hold  the  offence  of  bigamy 
as  disproved.  It  was  clear  law,  that  a  marriage  in 
Ireland,  in  1838,  by  a  Presbyterian  minister,  between 
an  Episcopalian  and  a  dissenter,  was  a  bad  marriage. 
That  being  so,  if  the  evidence  shewed  that  Bennison 
was,  at  the  time  of  his  marriage,  in  1838,  with  Mul- 
len, an  Episcopalian,  or  even  if  it  rendered  it  probable 
he  was,  they  could  not  find  him  guilty  of  bigamy 
by  marrying  again.  In  this  case,  he  maintained  it  was 
shewn  that  he  was  an  Episcopalian.  The  entry  in 
the  book  of  Mr  Kerr  rendered  this  probable,  as  that  was 
the  usual  way  of  entering  marriage  certificates  when  the 
parties  were  of  the  Episcopal  persuasion.  Besides,  in  ad- 
dition to  the  proof  from  his  sister  that  he  was  baptized  in 
church,  it  would  seem  he  was  not  in  the  habit  of  attend- 
ing the  Methodist  Chapel,  except  occasionally  probably  to 
oblige  Mary  Mullen.  In  these  circumstances,  therefore,  he 
argued,  that  the  jury  must  throw  overboard  all  that  had 
been  said  concerning  the  first  wife.  He  then  addressed 
himself  to  the  general  evidence  of  the  case,  and  concluded 
by  asking  a  verdict  of  acquittal. 

The  Lord  Justice-Clerk,  in  char^g  the  Jury,  re- 
marked, that  it  was  important  that  the  charges  should 
be  considered  together,  inasmuch  as  if  being  married, 
he  had  deserted  his  first  wife  in  the  heartless  manner 
proved,  it  would  form  a  very  serious  introduction  to  the 
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No.  70. 1  evidence  against  him  in  the  present  case.     It  was  no  ex- 

Bennison.  cusB  foF  a  man  to  say,  that  at  the  time  of  the  second  mar- 

High  Court,  riagc,  hc  was  unaware  that  his  first  wife  was  still  aliye. 

^mo. '    He  was  bound  to  make  due  enquiry,  and  to  have  ascer- 
Big»my&  taincd  the  fact,  before  he  represented  himself  a  firee  man 

Murder,  gj  jq  marry  again. 

With  regard  to  the  validity  of  the  first  marriage,  in  that 
matter  they  must  be  guided  by  the  foreign  law,  as  ex- 
pounded by  Mr  Gibson,  and  as  applicable  to  the  facts. 
It  lay  on  the  prisoner,  who  is*now  a  Methodist,  to  prove, 
that  in  1838  he  was  an  Episcopalian,  before  he  could 
gain  the  exemption  given  by  that  law.  It  was  not  to 
be  matter  of  guess  or  speculation,  but  clear  prooC  as  Mr 
Gibson  remarked.  The  mere  fact  of  baptism  was  not 
enough.  They  would  enter  into  his  history,  and  see 
w;hether  he  was,  at  the  time  of  marriage,  an  avowed 
Episcopalian.  Nothing  would  be  more  dangerous  than 
to  hold,  that,  because  thirty  years  before,  when  an  infant, 
a  man  was  baptized  by  an  Episcopal  clergyman,  he  could 
therefore  avoid  a  marriage  honestly  contracted  before  a 
Presbyterian  minister,  and  thereby  disown  his  wife,  and 
bastardise  his  children.  It  lay  on  the  prisoner,  therefore, 
to  have  proved  his  connection  with  the  Church  of  Eng- 
land at  the  time,  before  he  could  upset  his  first  mar- 
riage. In  his,  the  Lord  Justice-Clerk's,  opinion,  he  had 
foiled  to  do  this,  but  the  Jury  would  judge. 

His  Lordship  then  went  over  the  whole  case,  and  ex- 
plained it  to  the  Jury,  with  his  usual  clearness. 

The  Jury  unanimously  foimd  the  pannel  Guilty,  as 
libelled. 

In  respect  of  which  verdict  of  assize,  he  received  the 
sentence  of  death,  and  was  hanged  accordingly. 
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WEST    CIRCUIT. 

INVERARAY. 

Judg€ — ^The  Lord  Justice-Clerk.  Sept.  1 8. 

'  I860. 

Her  Majesty's  Advocate — E.  F.  Maitlandy  A,D. 

AGAINST 

Hugh  M^Neillage. — Maamochie. 

Indictment — Competency. — Held,  that  where  an  indiotment  omitted 
the  usual  words  of  style  referring  to  conviction  bj  a  jury,  but  only 
referred  to  his  judicial  confession  as  the  ground  of  punishment,  it 
was  competent  to  object,  after  the  jury  were  sworn,  to  the  trial  pro- 
ceeding, and  that  such  objection  was  fatal. 

Hugh  M*Neillage  was  accused  of  Cattle  Stealing :       No.  n. 

°  Hugh 

In  so  far  as  (I.),  upon  the  27th  or  28th  day  of  May  1850,  or  on        ^'  *^' 
one  or  other  of  the  days  of  that  month,  or  of  April  immediately  preced-    g^^p^Ts.' 
ing,  or  of  June  immediately  following,  from  or  from  near  the  drove      18^0« 
stance  of  King's  House,  or  open  ground,  in  the  parish,  of  Ardchattan,      Cattle 
or  united  parishes  of  Ardchattan  and  Muckaim,  and  shire  of  Argyll,    StealiDg. 
which  is  situated  adjoining  or  near  to  the  eastern  side  of  that  part  of 
the  public  road  leading  from  King's  House  Inn,  in  said  parish  or 
united  parishes,  then  and  now  or  lately  occupied  by  Malcolm  Christie, 
then  and  now  or  lately  innkeeper  there,  to  the  top  of  the  Black  Mount, 
in  the  shire  of  Argyll,  which  extends  from  said  Inn  to  a  distance  of 
three  miles,  or  thereby,  or  from  or  from  near  said  part  of  said  road,  or 
elsewhere  adjacent  thereto,  to  the  prosecutor  unknown,  you  the  said 
Hugh  M'Neillage  did,  wickedly  and  feloniously,  stoal  and  theftuously 
away  take,  six,  or  thereby,  stots,  the  property,  or  in  the  lawful  pos- 
session^ of  Donald  Cameron,  then  and  now  or  lately  tenant  of  and  re- 
siding at  or  near  the  farm  of  Erracht,  io  the  parish  of  Kilmallie,  and 
shire  of  Inverness,  and  of  Archibald  Cameron,  then  and  now  or  lately 
tenant  of  and  residing  at  or  near  the  farm  of  Glenshealloch,  in  the 
parish  of  Kilmallie  aforesaid,  or  of  one  or  other  of  them  :  Likeas  (2.), 
on  the  17th  or  18th  day  of  June  1850,  or  on  one  or  other  of  the  days 
of  that  month,  or  of  May  immediately  preceding,  or  of  July  imme- 
diately following,  from  or  from  near  a  tract  of  ground  or  field,  called 
or  known  as  Tomnaha  or'Achnaha,  situated  on  or  near  the  farm  of 
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Hugh 

M<Neillag:e. 

Inveraray. 

Sept.  18. 

1850. 

Cattle 
Stealing. 


Aohnashellacb>  then  and  now  or  lately  occupied  bj  Hugh  M^Lacblan, 
then  and  now  or  lately  tenant  of  and  residing  at  or  near  Achnashellacli 
^  aforesaid,  or  from  or  from  near  some  other  part  of  the  said  farm  of 
Achnashellach  to  the  prosecutor  unknown,  all  situated  in  the  parish  of 
Glassarj,  and  shire  of  Argyll,  you  the  said  Hugh  M^Neillage  did, 
^ wickedly  and  feloniously,  steal  and  theftuously  away  take,  a  hotse,  the 
property,  or  in  the  lawful  possession,  of  John  Blair,  a  cottar,  then  and 
now  or  lately  residing  at  or  near  Dunamaraig,  in  the  parish  of  Glassaiy 
aforesaid  :  Likeas  (3.),  time  last  above  libelled,  on  or  near  that  part 
of  the  farm  road  or  entrance,  commonly  called,  or  known  as,  the  Up- 
per Road,  leading  from  the  public  road  between  Ford  and  Kilchienan, 
both  in  the  shire  of  Argyll,  to  the  farm  of  Inverlirerbeg,  in  the  panah 
of  Kilmartin,  and  shire  of  Argyll,  then  and  now  or  lately  occupied  by 
Bobert  M'Kechnie,  farmer,  then  and  now  or  lately  residing  there, 
which  is  distant  twenty  yards,  or  thereby,  or  other  short  distance  from 
the  said  public  road,  and  is  in  the  parish  of  Kilmartin  aforesaid,  or  on 
or  near  a  field  or  piece  of  ground,  part  of  said  farm  of  Inyerlirer- 
beg,  situated  adjoining  or  near  to  said  part  of  said  farm  road  or  en- 
trance, you  the  said  Hugh  M'Neillage  did,  wickedly  and  feloniously, 
steal  and  theftuously  away  take,  a  saddle,  and  bridle,  the  property,  or 
in  the  lawful  possession,  of  Duncan  M^Tavish,  then  and  now  or  lately 
tenant  of  and  residing  on  or  near  the  farm  of  Arichamish,  in  the  parish 
of  Kilmartin  aforesaid,  or  in  the  lawful  possession  of  the  said  Robert 
M^Kechnie ;  and  you  the  said  Hugh  M^Neillage  have  been  previously 
convicted  of  theft :  And  you  the  said  Hugh  M'Neillage  having  been 
apprehended  and  taken  before  Sir  John  Hay,  Baronet,  advocate,  sheriff- 
Bubstitute  of  Stirlingshire,  you  did,  in  his  presence  at  Stirling,  emit  a 
declaration,  dated  the  22d  day  of  June  1850,  which  was  subscribed  by 
him  in  your  presence,  you  having  declared  you  could  not  write :  And 
you  the  said  Hugh  M^Neillage  having  been  thereafter  taken  before 
John  Maclaurin,  Esquire,  sheriff-substitute  of  the  shire  of  Aigyll,  yoa 
did,  in  his  presence  at  Inveraray,  emit  two  several  declarations,  dated 
respectively  the  4th  day  of  July  1850,  and  18th  day  of  July  1850, 
which  were  severally  subscribed  by  the  said  John  Maclaurin  in  your 
presence,  you  having  declared  yon  could  not  write :  Which  Declara- 
tions ;  As  also,  a  saddle ;  As  also,  a  bridle ;  As  also,  an  extract  or  cer- 
tified copy  of  a  conviction  of  the  crime  of  theft,  obtained  against  yoo 
the  said  Hugh  M'Neillage,  before  the  Sheriff-court  of  Stirlingshire,  at 
Stirling,  dated  the  7th  day  of  January  1850,  being  to  be  used  in  evi- 
dence against  you  the  said  Hugh  M'Neillage  at  your  trial,  will,  for 
that  purpose,  be  in  due  time  lodged  in  the  hands  of  the  Clerk  of  the 
Circuit-court  of  Justiciary  before  which  you  are  to  be  tried,  that  you 
may  have  an  opportunity  of  seeing  the  same :  All  which,  or  part 
thereof,  being  found  proven  by  the  judicial  confession  of  yon  the  said 
Hugh  M^NeiUage,  before  the  Lord  Justice-General,  Lord  Justioe-Gleik, 
and  Lords  CommiasionerB  of  Justiciary,  in  a  Circuit-court  of  Justioiaiy 
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to  be  holden  by  them,  or  bj  any  one  or  more  of  their  number,  within     No.  71. 
the  bnrgh  of  Inveraray,  in  the  month  of  September,  in  this  present  M'Neifuge. 

year  1850,  you  the  said  Hugh  M^Neillage  Ought  to  be  punished  with 

the  pains  of  law,  to  deter  others  from  committing  the  like  crimes  in  all    Sept.  18.* 
time  coming.  18^« 

Cattle 

The  pannel  pleaded  Not  Guilty,  and  was  remitted  to 
an  assize. 

After  the  Jury  had  been  sworn,  Maconochie  object- 
ed to  the  competencj  of  the  Jury  taking  cognizance  of 
the  offence,  in  respect  of  the  terms  in  which  the  indict- 
ment was  framed,  the  usual  words  of  style,  *  all  which, 

*  or  part  thereof,  being  found  proven  by  the  verdict  of 

*  an  assize,'  being  omitted ;  the  words,  *  being  found  proven 

•  by  the  judicial  confession  of  you  the  said  Hugh  M*Neil- 

•  lage/  &c.  being  alone  there. 
The  Lord  Justice-Clerk. — Why  was  not  this  taken 

to  relevancy? 

Maconochie. — In  that  case  the  prosecutor  would 
have  withdrawn  his  indictment,  whereas,  if  the  objection 
is  a  competent  one,  which  it  is  submitted  it  is,  it  is  good 
now  after  the  Jury  are  sworn. 

Maitland. — ^The  objection  comes  too  late.  If  it  was 
competent  to  have  stated  it  to  relevancy,  that  was  the 
only  competent  time ;  and,  by  waiving  all  objection,  the 
Court  has  admitted  the  libel  to  be  good.  He  did  not 
farther  object  to  the  usual  interlocutor  remitting  him  to 
the  assize,  which  he  now  says  is  incompetent  to  try  him. 

The  Lord  Justice-Clerk  held  the  objection  to  be 
good,  and  that  it  was  not  stated  too  late. 

In  respect  whereof,  the  pannel  was  assoilzed  simpliciter, 
and  dismissed  from  the  bar. 
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HIGH   COURT. 

Present, 
Nov.  16.  The  Lord  Justicb-Clerk, 

1850. 

Lords  Moncreiff  and  Cockburn. 

Her  Majesty's  Advocate— sSb/.  G«n.  Manere%ff—D€a9  A.D.^ 
J.  M.  Bell  A.D. 

against 

Peter  Peanter^-A.  BoberUon. 

Insanity — Bar  of    Trial. — Circumstances  in  wbich  the  Court 
thought  insanity  sufficiently  proved  to  bar  trial. 

jf^  72.        Petee  Peanver  was  indicted  for  Murder, 
p^ep       ^'  Robertson,  for  pannel,  pleaded  insanity  in  bar  of 

High  Court.  *"*^- 

Nov.  16.       A  proof  was  allowed. 

1850.  ^ 

Mnrder.  Propessor  Miller. — I  examined  prisoner  in  March  last,  at  the 
request  of  the  authorities.  I  found  him  thoroughly  insane.  I  hare 
seen  him  since.     I  saw  him  yesterday;  be  was  entirely  insane. 

Cross-examined. — I  think  him  totally  insane,  and  incapable  of  in- 
structing counsel  for  his  defence.  He  was  manacled  by  my  directioo. 
It  is  insanity  increased  by  excitement ;  and  a  very  little  would  nuke 
him  dangerous. 

Dr  R.  Spittal. — ^I  have  been  employed  to  visit  prisoner.  I  saw 
him  two  or  three  days  after  confinement.  I  saw  him  to-day.  At  first 
he  was  in  a  melancholy  state ;  there  was  an  occasional  scowl  on  his 
face.  He  appeared  then  decidedly  insane.  He  is  now  rather  more 
depressed,  but  still  decidedly  insane. 

To  the  Court. — He  could  by  no  means  instruct  counsel  intelligently. 
I  concurred  in  his  being  manacled.  He  is,  in  my  opinion,  a  dangerous 
madman. 

The  Court  found  the  pannel  not  in  a  fit  state  to  un- 
dergo trial,  and  ordained  him  to  be  detained  in  Perth 
jail,  subject  to  the  orders  of  the  Court. 
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Present, 

Lord  Justicb-Clerk,  d^  ]4^ 

1860." 
Lords  Moncreipf  and  Itort. 

Thb  Right  Hon.  the  Earl  of  Selkirk,  Advocator — Cook^ 

AGAINST 

Alexander  Kennedy,  Respondent — TytUr, 

Statute  2d  and  3d  Will.  IV.cap.  68. — ^Trespass. — Held,  that  a  farm- 
servant  in  pursnit  of  game,  on  lands  occupied  by  his  master,  was  a 
trespasser  ander  the  provisions  of  the  statute. 

This  was  an  advocation  of  a  deliverance  by  the  Justices    No.  7s. 

Karl  of 

of  the  stewartry  of  Kirkcudbright,  sustaining  a  defence  Selkirk  v. 
proponed  on  behalf  of  the  respondent  in  the  foUowinfi:  ^^°°^^' 
terms: —  Dec.u. 

*  That  the  defender,  being  a  farm-servant  in  the  service     ^^^^' 

*  and  employment  of  John  Muir  jun.,  tenant  and  occu-  ^^^''****'**"- 

*  pier  of  the  lands  of  Lochfergus,.  mentioned  in  the  com- 
'  plaint,  and,  in  such  service  and  employment,  on  the 
'  12th  day  of  October  last,  was  legally  upon  the  said 
'  lands  of  Lochfergus,  and  cannot  be  proceeded  against 
'  under  the  statute.' 

After  hearing  parties,  the  Justices  pronounced  the 
following  interlocutor : — 

'  The  Justice  having  considered  the  petition  and  com- 
'  plaint,  and  the  objections  and  answers  thereto,  sustains 
'  the  objection,  and  dismisses  the  complaint,  and  decerns.' 

This  interlocutor  the  Earl  of  Selkirk  advocated,  pray- 
ing the  Court  to  adjudicate  that  the  respondent  was 
liable  as  a  trespasser  under  the  statute,^  although  he  was 
seeking  game  on  lands  occupied  by  his  master. 

^  By  statute  2d  and  dd  WUl.  lY.  c.  68,  it  is  enacted  (§  1.) '  That  if 
'  any  person  whatsoever  shall  commit  any  trespass,  by  entering,  or 
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No.  72.        Cook,  for  the  advocator,  stated,  that  the  statute  afford- 

Earl  of 

Selkirk  r.  ed  HO  protection  to  a  fann-servant  on  lands  for  an  ud- 
enne  y.  jg^^^f^^j  purposG,  and  Unconnected  with  agricultural  pur- 


High  Court. 

Dec.  U. 

1850. 


being,  iu  the  clay  time,  upon  any  land,  without  leave  of  the  proprietor, 
Advocation,  t  j^  search  or  pursuit  of  game,  &c.,  such  person  shall,  on  being  summarily 
'  convicted  thereof  before  a  Justice  of  the  Peace,  on  proof  or  oath  bj 
'  one  or  more  credible  witness  or  witnesses,  or  confession  of  the  offence, 
^  or  upon  other  legal  evidence,  forfeit  and  pay  such  sum  of  money,  not 
*'  exceeding  £2,  as  to  the  Justice  shall  seem  meet,  together  with  the 
'  costs  of  the  conviction.'  (§  3.)  '  That,  for  the  purposes  of  this  act,  the 
*'  day  time  shall  be  deemed  to  commence  at  the  beginning  of  the  last 
'  hour  before  sunrise,  and  to  conclude  at  the  expiration  of  the  first 
'  hour  after  sunset.'  (§7.)  '  That  eveiy  penalty  and  forfeiture  for 
*•  any  offence  against  this  act  shall  be  paid  to  the  moderator,  or  other 
^  officer  of  the  kirk-session  of  the  parish  where  the  offence  was  com- 
*•  mitted,  for  the  use  and  benefit  of  the  poor  of  such  parish.'    (§  8.) 

*  That  the  Justice  or  Justices  of  the  Peace  by  whom  any  person  shall 
'  be  summarily  convicted  and  adjudged  to  pay  any  sum  of  money,  for 
^  any  offence  against  this  act,  together  with  expenses,  may  adjudge 
^  that  such  person  shall  pay  the  same  either  immediately  or  within 
*•  such  period  as  the  said  Justice  or  Justices  shall  think  fit,  and  that, 
'  in  default  of  payment  at  the  time  appointed,  such  person  shall  be  im- 
'  prisoned  in  the  common  jail  or  house  of  correction  (with  or  wi^hoat 
'  hard  labour),  as  to  the  Justice  or  Justices  shall  seem  meet,  for  any 
'  term,  not  exceeding  two  calendar  months,  the  imprisonment  to  cease 
'  upon  payment  of  the  amount  and  costs.'  (§  11.)  '  That  the  prosecu- 
^  tion  for  every  offeuce  punishable  by  virtue  of  this  act  shall  be  oom- 

*  menced  within  three  calendar  months  after  the  commission  of  the 

*  offence ;  and  that  where  any  person  shall  be  charged,  on  the  oath  of 
'  a  credible  witness,  with  any  such  offence  before  a  Justice  of  the 
'  Peace,  the  Justice  may  summon  the  party  charged  to  appear  before 
^  himself,  or  any  one  or  two  Justices  of  the  Peace,  as  the  case  may 
^  require,  at  any  time  and  place,  to  be  named  in  such  summons; 

*  and  if  such  party  shall  not  appear  accordingly,  then  (upon  proof  of 
*■  the  due  service  of  the  summons,  by  delivering  a  copy  thereof  to  the 

*  party,  or  by  delivering  such  copy  at  the  party's  usual  place  of  abode, 
'  to  some  inmate  thereat,  and  explaining  the  purport  thereof  to  such 
^  inmate)  the  Justice  or  Justices  may  either  proceed  to  hear  and  deter- 

*  mine  the  case  in  the  absence  of  the  party,  or  may  issue  his  or  their 

*  warrant  for  apprehending  and  bringirig  such  party  before  him  or 
*•  them,  as  the  case  may  be ;  or  the  Justice  before  whom  the  charge  shall 

*  be  made,  may,  if  he  shall  have  reason  to  suspect  from  information 
'  upon  oath,  that  the  party  is  likely  to  abscond,  issue  such  warrant  in 

*  the  first  instance  without  any  previous  summons.' 
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poses.     Besides,  the  words  of  the  statute  were,  *  without    No.  73. 
*  leave  of  the,  proprietor,'  and  this  drew  a  clear  distinc-  Selkirk  «• 
tion  between  the  rights  of  the  landlord  to  the  game,  and  ^^""^y* 
the  mere  right  of  occupancy  of  the  tenant.  j^.  14^^ 

Tytleb,  for  the  respondent, — ^The  case  was  governed     ^^^' 
by  that  of  Smellie,  Broun,  vol.  ii.  p.  194.    This  was  a^^'^^^" 
statutory  offence,  and  the  statute  must  receive  a  strict 
construction.     It  was  said  that  the  consent  of  the  pro- 
prietor must  be  had ;  but,  in  a  question  of  trespass,  the 
whole  matter  was,  had  the  party  accused  a  good  title  to 
be  on  the  lands.    The  servant  was  just  as  much  pro- 
tected as  the  tenant  would  be ;  and  the  judgment  of  the      ^ 
Court  must  go  the  length  of  holding  the  latter  liable  to 
be  prosecuted  under  the  statute  in  case  they  advocated 
the  judgment  under  review. 

Lord  Monckeiff. — I  think  there  is  a  clear  distinction 
between  the  case  of  servants  hired  for  a  special  purpose 
and  farm-servants  generally.  The  case  of  Smellie  came 
to  this,  that,  in  that  ease,  there  was  a  clear  title  to  be 
upon  the  ground,  and  incidentally  using  the  power  with 
which  he  was  invested  for  the  purpose  of  killing  game. 
An  ordinary  farm-servant  had  no  right  to  be  upon  the 
ground,  except  as  servant  to  his  master,  and  for  agricul- 
tural purposes,  for  which  purposes  alone  the  landlord  had 
let  the  farm,  reserving  the  rights  of  game  to  himself.  It 
would  indeed  be  strange  if  the  law  made  the  landlord 
answerable  for  an  undue  excess  of  game  to  his  tenant,  and 
yet  not  count  the  latter  a  trespasser  if  he  destroyed  it 
when  not  in  excess,  either  by  himself  or  his  servants.  I 
think,  therefore,  the  Justices  erred  in  finding  the  defence 
here  proponed  a  relevant  one.  On  the  contrary,  I  think, 
under  the  circumstances,  a  clearer  case  of  contravention 
of  the  policy  and  plain  import  of  a  public  statute  can 
scarcely  be  conceived. 

Lord  Ivory  concurred. 

The  Lord  Justice-Clerk. — Unless  we  are  to  hold 
that  the  granting  of  a  lease,  ipso  facto^  gives  an  unquali- 
iied  right  to  the  tenant  to  the  game  on  the  subjects  let. 
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No.  73.    as  against  the  landlord,  I  own  I  am  unable  to  see  bow 

Selkirk  t.  we  Can  sustain  the  deliverance  of  the  Justices. 

Kennedy.      rpj^^  Court  pronounccd  the  following  interlocutor: — 

^^^T     '  Edinburgh,  Uth  December  1850.— The  Lord  Justice- 

^^^*     *  Clerk  and  Lords  Commissioners  of  Justiciary  having 

AdYocation. ,  ^^^^  parties'  procurators,  refuse  the  bill :  But,  in  re- 

'  spect  that  the  defence  or  objection  stated  for  the  re- 

*  spondent  to  the  competency  of  proceeding  against  him 

*  as  a  trespasser,  under  the  statute  libelled  on,  is  ill 

*  founded,  remit  to  the  Justices  to  recal  the  sentence 
'  complained  of,  to  repel   the  objection  stated  to  the 

*  relevancy  of  the  complaint,  and  thereafter  to  proceed 

*  therein  as  accords  of  law,' 

(Signed)        •  J.  Hope,  I.P.D: 


Charlottb  Scott  or  Chapman,  Suspender — Craufurd^ 

AGAINST 

John  Colvillb,  Respondent — (r.  Young. 

Sbntencb. — Circumstances  in  which  a  conviction  was  sustained,  al- 
though the  parties  accused  were  not  furnished  with  a  list  of  wit- 
nesses, nor  were  allowed  time  to  prepare  defences,  and  no  record 
was  kept. 

No.  74.       This  was  a  suspension  of  a  sentence  by  the  Justices  of 
^j^^J^^  Banff,  proceeding  upon  the  following  statement : — 

High  Court     *  -^^  complainers  were  not  informed  with  what  crime  they  were 
Deo.  14.    <  charged,  and  had  in  point  of  fact  been  guilty  of  no  crime  whatever. 
*  No  copy  of  any  libel,  complaint,  or  petition  against  them  was  serred 


Suspenaion.  c  xx^n  them,  nor  any  list  of  witnesses ;  and  none  such,  at  least  no  liBt 
<  of  witnesses,  existed.     No  agent  was  allowed  them,  and  no  interral 

*  between  the  time  of  their  being  brought  before  the  Justices  and  oon- 

*  viction.    They  now  understand  that  thej  were  charged  with  being 
**  drunk  and  disorderly,  fighting,  and  making  a  great  noise  in  Oanne* 
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"  lite  Street  of  Banff,  and  also  in  the  house  situated  there,  known  as     No.  78. 
<«  the  Beed  House,  and  that  they  did  collect  a  great  crowd  in  the  street,  ^w^^^, 
^  and  the  lieges  were  much  disturbed  and  alarmed ;'  but  this  charge    Colville. 
*  was  not  established  against  them,  and  there  was  no  examination  of  High  Court 
'  the  parties  present,  nor  does  it  appear  on  what  evidence  the  Justices    I^ec.  U. 

*'  proceeded,  and  there  is  no  proper  record  which  will  enable  the  com-  I_ 

'  plainers  to  bring  the  sentence  under  review.'  Saapension. 

The  respondent,  the  Procurator-fiscal,  answered,  that 
the  suspenders  had  been  apprehended  whilst  engaged  in 
a  drunken  quarrel ;  that  they  were  taken  to  the  office  in 
a  drunken  state ;  that  they  were  informed  of  the  charge 
against  them,  and  severally  pleaded  not  guilty  thereto ; 
and  further,  that  the  first  named  suspender  was  an  in- 
corrigible pest,  and  had  been  repeatedly  convicted. 

Craufurd,  for  Slispenders. — It  was  unnecessary  to 
say  much.  The  suspenders  had  had  no  proper  oppor- 
tunity of  meeting  the  charge,  but  were,  de  piano,  taken 
before  the  Justices,  and  received  the  sentences  com- 
plained of,  without  any  warning  and  without  any  op- 
portunity of  obtaining  assistance.  No  doubt,  they  did 
not  ask  delay ;  but  the  proceeding  was  too  summary  as 
against  ignorant  women.  There  was  no  authority  in  a 
Justice  of  Peace  to  act  in  so  summary  a  manner,  without 
complaint  first  made  and  regularly  served. 

Lord  Moncreifp. — ^This  is  a  case  of  two  women  hav- 
ing been  taken  up  for  fighting  and  brawling  in  the  streets 
of  Banff,  perfectly  drunk.  The  complaint  w^as  written 
out  and  read  over  to  them.  The  women  being  drunk, 
what  could  the  Justices  do  ?  Seeing  them  in  that  state, 
they  pronounced  a  sentence  of  imprisonment.  The  im- 
prisonment being  so  long  must  be  ascribed  to  the  fact  of 
their  being  known  characters. 

Lord  Ivory. — I  am  of  the  same  opinion. 

The  Lord  Justice-Clerk. — I  quite  concur  in  the  opi- 
nions which  have  been  delivered,  and  move  your  Lord-* 
ships  to  refuse  the  note  of  suspension,  with  expenses. 

Gjbson  C&aios,  Daxziel  &  Bbodib,  W^,  ComplaiDen'  Agents^ 
Inolis  &  Bu&ifs,  W.S.,  Respondent's  Agent. 
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Present, 
Jan.  6.  Lords  Moncreiff,  Cocrburn,  and  Ivory, 

1851. 

Her  Majesty's  Adyocatb — SoL-Gen.  Moncreiff'— DeaSy  A.D, 

AGAINST 

Margaret  McMillan  or  Shearer. — Burnet. 

Culpable  Homicide — Assault.— -Held,  that  where  death  ensues 
from  an  unlawful  blow,  if  it  ensue  therefrom  in  an  ordinary  and  na- 
tural way,  although,  with  proper  management,  the  injury  might 
have  been  cured,  it  is  properly  charged  as  Culpable  Homicide. 


No.  75.        Margaret  McMillan  or  Shearer  was  charged  with 
M^^^  Culpable  Homicide ;  as  also,  Assault,  to  the  elFusion  of 
or  Shearer,  y^^j^  injury  of  the  peisoii,  and  danger  of  life ; 

High  Court 
Jan.  6. 
1851.  In  SO  FAR  AS,  on  the  3 let  day  of  August  1850,  or  on  one  or  other 

Culpable  o£  the  days  of  that  month,  or  of  July  immediately  preceding,  or  of 
Homicide,  September  immediately  following,  in  or  near  the  house  situated  at  or 
near  Carnbeg,  in  the  parish  of  Kilcalmonell,  and  county  of  Argyll, 
then  occupied  by  Elizabeth  Laybum,  then  residing  there,  and  now  de- 
ceased, you  the  said  Margaret  McMillan  or  Shearer  did,  wickedly  and 
feloniously,  attack  and  assault  the  said  Elizabeth  Laybum,  and  did, 
with  a  stool  or  creepie,  strike  her  one  or  more  violent  blows  on  the 
head,  and  did  otherwise  maltreat  and  abuse  her,  whereby  she  was 
severely  cut  and  wounded  to  the  injury  of  her  person,  and  the  effusion 
of  her  blood,  and  in  consequence  of  the  said  injury  or  injuries  so  in- 
flicted by  you,  or  in  consequence  thereof  and  of  lock-jaw  or  erysipelas, 
or  some  other  disease  to  the  prosecutor  unknown,  resulting  from  the 
said  injury  or  injuries,  the  said  Elizabeth  Laybum  died  on  or  about 
the  7th  day  of  September  1850,  and  was  thus  culpably  bereaved  of 
life  by  you  the  said  Margaret  McMillan  or  Shearer  :  Or  otherwise, 
time  and  place  above  libelled,  you  the  said  Margaret  M'Millan  or 
Shearer  did,  wickedly  and  feloniously,  attack  and  assault  the  said 
Elizabeth  Laybum,  and  did,  with  a  stool  or  creepie,  strike  her  one  or 
more  violent  blows  on  the  head,  whereby  she  was  severely  cut  and 
wounded  to  the  injury  of  her  person,  the  effusion  of  her  blood,  and  the 
danger  of  her  life. 

The  evidence  in  the  case  shewed  that  the  prisoner, 
along  with  the  deceased  and  two  other  women,  lived  in 
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the  same  house.    That  on  the  night  before  the  quarrel,    No.  75. 
the  deceased  and  four  others  had  drunk  two  bottles  of  M'MiUan 
whisky.     One  witness  said,  *  All  were  well  enough,  but  ^~ — ^^^' 
'  not  drunk.*     In  the  morning  a  quarrel  took  place  be-    jan.^e!^  * 
tween  the  prisoner  and  the  deceased,  fii*st  in  the  kitchen,     ^^^^' 
and  then  in  the  garden.     In  the  latter  place  the  prisoner  Hoimdde, 
lifted  a  stool  and  struck  the  deceased  on  the  head,  who      *°' 
lifted  it  up  and  said  she  has  done  for  me.     It  bled  very 
much.     She  was  carried  into  the  house,  and  received  no 
medical  treatment.    She  was  seized,  six  days  after  the 
blow,  with  lock-jaw,  and  died  next  day.     The  medical 
men  who  were  examined,  deponed  to  finding  her  in  a 
state  of  lock-jaw,  from  the  injury  inflicted  by  the  pri- 
soner.    They  said,  that  had  aid  been  sought  in  time,  the 
lock-jaw  might  not  have  followed,  thought  it  might,  even 
under  the  most  skilful  treatment.     This  was  the  exi^lu- 
sive  occasion  of  death.    There  was  no  appearance  of  drink 
about  her  when  they  saw  her.     She  was  of  a  good  con- 
stitution.    Had  she  taken  drink  before,  that  would  ag- 
gravate the  evil. 

The  Solicitor-General  asked  a  verdict  of  Cupable 
Homicide. 

Burnet  urged,  that  it  only  amounted  to  an  assault, 
to  effusion  of  blood,  injury  to  person,  and  danger  of  life, 
inasmuch  as  death  might  not  have  ensued,  except  for  her 
previous  habits,  and  the  subsequent  want  of  proper  aid. 

Lord  Moncreiff  told  the  Jury  in  his  summing  up, 
that  they  must  determine  whether  the  blow  struck  was 
a  culpable  blow ;  that  if  they  thought  it  was,  then  the 
pannel  would  have  no  justification  for  any  consequence 
which  might  result  therefrom  in  a  usual  and  ?iafural 
way.  If,  therefore,  the  death  ensued  in  a  usual  and 
natural  way  from  the  blow  so  culpably  given,  the  pannel 
was  guilty  of  culpable  homicide,  although  it  might  have 
been  averted  by  scientific  and  proper  treatment. 

The  Jury  unanimously  found  the  pannel  guilty  of 
Culpable  Homicide  as  libelled,  but  recommended  her  to 
mercy. 


Digitized 


by  Google 


470  CASES  BEFORE  THE  HIGH  COURT 

In  respect  of  which  verdict  of  assize,  she  was  sen- 
tenced to  one  month  additional  imprisonment  to  the  four 
she  had  undergone  before  her  trial. 


Present, 

Feb.  24.  The  Lord  Justice-Clerk, 

1861.  ' 

Lords  Wood  and  Ivory. 
Her  Majesty's  Advocate. — Sol.  Gen.  M(mcre\ff-^.^M.  Bdl^  A.D. 

AGAINST 

Peter  Galloway — J.  Shaw. 

Indictment — Relevancy — Culpable  Homicide. — ^Tenns  of  an  In- 
dictment which  was  withdrawn,  on  the  recommendation  of  the  Court, 
as  not  being  snfficientljr  precise. 

No.  76.       Peteb  Galloway  was  accused  of  Calpable  Homicide 
Galloway.  '^^  tcrms  of  the  following  indictment : — 

Yeh.  24!^  ^  ^®  ^^^  ^  y^^  *^®  ^'^  Peter  GUUowaj  occnpjing  premises, 
1851.      particnkrlj  a  shop  and  dwelling-house,  situated  in  or  near  Alexander 

Culpable  Street  of  Airdrie,  in  the  parish  of  New  Monkland,  and  shire  of  Lanark, 
Homicide,  and  your  said  premises  being  surrounded  by  other  houses  and  shops,  in 
the  populous  town  or  burgh  of  Airdrie  foresaid ;  and  being  locally 
situated  within  the  limits  set  forth  as  the  boundaries  of  the  said  burgfa 
of  Airdrie,  in  the  statute  12  and  13  Viet.  cap.  S9,  commonly  called 
*■  The  Airdrie  Police  and  Municipal  Act  1849,'  within  which  bounda- 
ries the  provisions  of  the  said  Act  were  to  be  in  force ;  and  for  the 
further  preservation  of  life  and  property  within  the  foresaid  limits  or 
boundaries,  against  the  risk  and  danger  of  the  explosion  of  gunpowder 
therein,  it  having  been  enacted  by  section  55  of  the  foresaid  Act^  *  That 
*'  it  shall  not  be  lawful  for  any  person  to  have  or  keep  any  quantity  of 

*  gunpowder  exceeding  ten  pounds  in  weight  in  any  house,  shop,  or 
'  other  premises  within  the  limits  of  this  Act ;  and  if  any  person  shall 
'  contravene  this  enactment,  such  person  shall  be  liable  in  a  penalty 
*'  not  exceeding  twenty  pounds  for  every  hundred  pounds  weight  of 

*  gunpowder  so  had  or  kept,  and  so  in  proportion  for  any  greater  or 
^  less  quantity;  and  all  such  gunpowder  shall  be  seized  and  forfeited;' 
and  it  having  been  farther  enacted  by  section  5Q  of  the  foresaid  Act, 
'  That  all  gunpowder  which  may  be  kept  in  any  shop,  house,  or  other 

*  premises,  within  the  limits  of  this  Act,  shall  be  kept  in  stone  jugs  or 

*  canisters,  properly  covered,  and  having  the  word  ^  gunpowder'  legibly 
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'  iDBcribed  thereon,  or  on  a  label  thereto  properly  attached,  and  shall     No.  76. 

*  also  be  kept  separate  from  all  other  goods  or  commodities,  and  q^^!^ 

*  secnred  by  lock  and  key,  nnder  a  penalty  not  exceeding  fiye  pounds  — ; 

*•  for  every  such  offence,  to  be  paid  by  the  owner,  or  by  the  person  in    j^^^  24.  * 

*  whose  possession  any  gunpowder  not  so  kept  and  secured  shall  be      1851. 

'  found ;  and  such  gunpowder  shall  be  seized  and  forfeited ;'  and  more-  Culpable 
over,  you  the  said  Peter  (Calloway  being  bound  at  common  law,  in  the  Homicide, 
event  of  your  having  in  your  possession  or  keeping,  in  or  near  the  pre- 
mises aforesaid,  so  large  a  quantity  of  gunpowder  as  was  sufficient,  upon 
explosion,  to  destroy  or  greatly  endanger  the  lives  of  yourself  and  your 
neighbours,  or  any  of  them,  or  to  destroy  or  greatly  injure  the  dwell- 
ing-houses of  yourself  and  your  neighbours,  or  any  of  them,  to  employ 
all  due  care  and  caution  in  the  manner  of  keeping,  or  handling,  or  in 
any  way  using  or  intromitting  with  the  said  gunpowder,  so  as  to  guard 
against  causing  undue  risk  of  its  being  suddenly  exploded,  to  the  de- 
struction, or  to  the  great  danger  of  life,  or  to  the  destruction  or  great 
injury  of  property :  Yet,  nevertheless,  true  it  is  and  of  verity, 
that  on  the  4th  day  of  September  1850,  or  on  one  or  other  of  the  days 
of  that  month,  or  of  August  immediately  preceding,  or  of  October  im- 
mediately following,  in  or  near  your  said  premises  situated  in  or  near 
Alexander  Street  of  Airdrie  aforesaid,  in  contravention  of  the  statu- 
tory provisions  above  recited,  or  of  one  or  more  of  them,  and  in  viola- 
tion of  the  obligation  incumbent  on  you  at  common  law  as  aforesaid, 
you  the  said  Peter  Galloway,  culpably  and  recklessly,  had  in  your 
possession  or  keeping,  in  or  near  a  kitchen  or  other  room  forming  part 
of  your  said  premises,  a  cask  or  keg,  or  other  vessel,  the  same  not 
being  a  stone  jug  or  canister,  nor  kept  secured  by  lock  and  key,  nor 
otherwise  kept  in  conformity  with  the  statutory  provisions  before  re- 
cited, and  the  same  containing  twenty-five  pounds  weight  of  gunpowder, 
or  thereby,  or  containing  some  other  quantity  of  gunpowder  above  the 
weight  of  ten  pounds,  but  the  particular  quantity  being  to  the  prose- 
cutor imknown ;  as  also,  another  cask  or  keg,  or  other  vessel,  the  same 
not  being  a  stone  jug  or  canister,  nor  kept  secured  by  lock  and  key, 
nor  otherwise  kept  in  conformity  with  the  statutory  provisions  before 
recited,  and  the  same  containing  gunpowder,  part  of  the  original  con- 
tents of  which  last-mentioned  cask  or  keg,  or  other  vessel,  had  been 
removed,  but  about  twelve  pounds  weight  of  gunpowder,  or  thereby, 
or  some  other  quantity  of  gunpowder  to  the  prosecutor  unknown,  still 
remained  in  the  last-mentioned  cask  or  keg  or  other  vessel ;  and  the 
gunpowder  in  both  and  each,  or  one  or  other,  of  said  casks,  kegs,  or 
other  vessels,  being  of  such  amount  or  quantity  as  was  sufficient,  upon 
explosion,  to  destroy  or  greatly  endanger  the  lives  of  any  persons  who 
were  near,  or  to  destroy  or  greatly  injure  the  premises  foresaid  of  you 
the  said  Peter  Ghdloway,  and  the  houses  occupied  by  your  neighbours, 
or  part  thereof;  and  there  being  then,  in  or  near  the  foresaid  room  or 
kitchen,  you  the  said  Peter  Gfldloway,'and  John  M'Dougall,  now  or 
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No.  76.    lately  collier  or  shanker,  and  uow  or  lately  residing  with  John  Finnie, 
GsoToway    ^^^  ^'  lately  collier,  and  now  or  lately  residing  in  or  near  Clark 

— ; Street  of  Airdrie  aforesaid,  the  said  John  M^Dougall  being  then  or 

^b.  24.  '  la^^ly  ui  your  employment ;  and  there  being  also  then  several  other 
^851.      persons  in  or  near  the  said  room  or  kitchen,  or  otherwise  in  op  near 
Culpable    the  premises  foresaid  of  you  the  said  Peter  Galloway,  particulariy 
Homicide.  'VVilliam  Jaevons,  a  boy  of  about  seven  years  of  age,  or  otherwise  of 
tender  years,  then  or  lately  before  residing  with  James  Mattocks  or 
Maddox,  now  or  lately  furnace-man,  and  now  or  lately  residing  in  or 
near  Dundyvan  Road,  at  or  near  Dundyvan,  in  the  parish  of  Old 
Monkland,  and  shire  aforesaid ;  and  the  said  John  M'Dougall,  then  or 
lately  in  your  employment  as  aforesaid,  having  desired  to  have  a  flask 
or  other  vessel  which  was  fitted  to  contain  about  six  pounds  weight  of 
gunpowder,  or  thereby,  or  otherwise,  some  considerable  quantity  of 
gunpowder,  filled  with  gunpowder,  or  you  the  said  Peter  Galloway 
being  otherwise  desirous  to  put  a  quantity  of  gunpowder  out  of  one  of 
the  casks  or  kegs  or  other  vessel  above  mentioned,  into  the  said  flask 
or  other  vessel,  you  the  said  Peter  Galloway  did,  culpably  and  reck- 
lessly, omit  the  due  precautions  obviously  required  for  the  safe  keeping 
or  handling  or  intromitting  with  the  said  gunpowder,  and  did  pour  out 
a  quantity  of  gunpowder  from  the  said  cask  or  keg  or  other  vessel,  from 
which  a  part  of  the  original  contents  had  been  previously  taken,  as 
aforesaid,  into  or  upon  or  near  the  mouth  of  the  foresaid  flask  or  other 
vessel,  without  employing  any  filler  or  other  instrument  adapted  to  con- 
vey the  said  gunpowder  into  the  said  flask  or  other  vessel,  free  of  fill- 
ing, and  without  spreading  any  cloth  or  other  apparatus  on  the  floor, 
in  order  to  keep  spilt  gunpowder  oflf  the  said  floor ;  and  this  you  cul- 
pably and  recklessly  did,  although  the.floor  of  the  said  room  or  kitchen, 
or  part  thereof,  where  you  were,  was  of  stone,  and  both  the  said  John 
M'Dougall,  who  was  standing  or  sitting  beside  you,  holding  the  flask 
or  other  vessel,  or  was  otherwise  near  you,  and  you  the  said  Peter 
Galloway,  or  one  or  other  of  you,  and  him,  as  you  well  knew,  had  iron 
heels,  iron  toe-plates,  and  iron  nails,  or  part  of  the  said  iron,  in  or  open 
your  shoes,  or  otherwise  had  your  shoes  shod  with  iron  in  some  manner 
to  the  prosecutor  unknown ;  and  although  the  risk  of  a  spark  of  fii« 
being  struck  from  a  stone  floor  by  the  pressure  or  friction  of  iron  there- 
on, in  consequence  of  the  movement  of  the  feet  of  one  or  other  of  the 
said  John  M^Dougall  and  you  the  said  Peter  Galloway,  and  said  spark 
of  fire  causing  the  explosion  of  any  gunpowder  which  might  be  Ijing^ 
near,  upon  the  said  floor,  was  a  plain  and  evident  cause  of  danger ; 
and  although  the  risk  of  some  other  source  of  casual  ignition  reaching 
to  gunpowder  if  lying  loose  upon  the  floor,  and  so  causing  its  explo- 
sion, was  a  plain  and  evident  cause  of  danger ;  both  and  each  or  one 
or  other  of  which  causes  of  danger  were  obvious  to  men  of  common  ap- 
prehension and  ordinary  prudence,  when  keeping  or  handling  or  intro* 
mitting  with  gunpowder,  and  such  as  any  one  using  due  care  and  eaa- 
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tion  in  the  maouer  of  keeping  or  handling  or  intromitting  with  said     No.  76. 
gunpowder  was  bound  to  ayoid ;  and  some  of  the  foresaid  gunpowder,  q^®^' 
poured  out  as  aforesaid,  having  fallen  down  upon  the  said  stone  floor, 


at  or  near  the  feet  of  you  the  said  Peter  GkJlowaj,  and  the  said  John  ^^^^  24. 
M'Dougall,  or  one  or  other  of  you,  and  him ;  and  some  spark  of  fire  or  1851. 
other  ignition  being  communicated  to  the  said  gunpowder,  on  or  near  Culpable 
the  said  stone  floor,  by  the  friction  of  the  foresaid  iron,  which  was  in  Homicide, 
or  upon  one  or  more  of  the  shoes  aforesaid,  against  the  said  stone  floor, 
or  by  some  other  source  of  casual  ignition  to  th^  prosecutor  unknown, 
the  said  gunpowder,  lying  on  or  near  the  floor,  caught  fire  and  exploded, 
and  therethrough,  also  the  gunpowder  in  or  near  the  flask  or  other  vessel 
foresaid,  as  also,  in  or  near  the  cask  or  keg  or  other  vessel  last  above 
mentioned,  as  also,  in  the  cask  or  keg  or  other  vessel  first  above  libel- 
led, or  part  thereof,  exploded  with  great  flame,  heat,  and  violence,  and 
either  by  their  own  explosion  or  by  communicating  with  and  causing 
also  to  explode  in  like  manner,  another  cask  or  keg  or  other  vessel, 
containing  twenty-five  pounds  weight  of  gunpowder,  or  thereby,  which 
was  lying  in  or  near  the  adjoining  premises,  then  occupied  by  John 
Shanks,  then  grocer,  in  or  near  Alexander  Street  of  Airdrie  aforesaid, 
and  now  or  lately  residing  in  or  near  Drumgray  or  TVatstown,  in  the 
parish  of  New  Monkland  aforesaid,  did  so  severely  burn  and  scorch  or 
injure  the  said  William  Jaevons  in  his  head  and  body  and  limbs,  that  he 
died  in  consequence  thereof,  on  the  day  following,  or  in  some  other  short 
time  thereafter,  and  was  thus  culpably  bereaved  of  life  by  you  the  said 
Peter  Galloway ;  and  farther,  did  likewise  severely  bum  and  scorch  or 
injure  several  of  the  persAis  foresaid  who  were  in  or  near  the  said 
room  or  kitchen,  or  otherwise  in  or  near  the  premises  foresaid  of  yon  the 
said  Peter  Galloway,  and  did  greatly  endanger  the  lives  of  all  and 
each,  or  one  or  more  of  said  persons,  particularly  the  said  James  Mat- 
tocks or  Maddox  and  the  said  Peter  Galloway,  or  one  or  other  of  them ; 
and  moreover,  the  force  and  violence  of  the  explosion  of  the  gunpowder 
foresaid,  did  rend  and  injure  the  front  wall  next  the  street  of  the  fore- 
said tenement,  part  of  the  foresaid  premises  of  you  the  said  Peter  Gal- 
loway ;  and  did  beat  down  or  rend  and  injure  one  or  more  of  the  in- 
ternal partition  walls,  and  roofs  or  floors  of  the  rooms  within  said  tene- 
ment, and  of  the  walls  between  your  said  premises,  and  the  adjoining, 
or  nearly  adjoining,  shop  or  premises  of  the  said  John  Shanks. 

J.  Shaw,  for  the  pannel,  objected  to  the  relevancy  of 
the  indictment  as  charged.  The  setting  forth  of  the 
provisions  of  the  Police  Act  was  plainly  intended  to  be 
relied  on  by  the  prosecutor  as  an  aggravation  of  the 
offence,  charged  on  common  law,  but  it  did  not  appear 
from  the  statements  made,  and  the  subsequent  portions 
of  the  minor,  that  the  statute  had  been  violated,  other- 
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No.  76.  wise  than  in  keeping  a  larger  quantity  of  gunpowder 
GaUoway.  than  the  statute  prescribed,  which  was  punishable  by  fine. 
High  Court.  Besidcs  which,  it  was  expressed  to  be  the  duty  of  the 
)85i. '  pannel  at  common  law,  in  the  event  of  his  having  so  hrge 
Culpable  a  quantity  of  gunpowder  as  was  sufficient,  on  explosion, 
omici  e.  ^^  destroy  or  greatly  endanger  the  lives  of  himself  or 
neighbours,  or  any  of  them,  or  to  destroy  or  greatly  in- 
jure the  dwelling-houses  of  himself  or  neighbours,  or  any 
of  them,  to  use  due  care  and  caution.  And,  in  so  far  as 
this  duty  was  stated  in  respect  to  the  dwelling-houses, 
and  in  so  far  as  it  was  said  to  have  been  contravened, 
in  regard  to  the  statute,  and  results  had  issued  therefrom, 
there  was  nothing  in  the  major  to  cover  the  same  as  laid. 
Moreover,  it  was  not  alleged  that  ten  pounds  weight  of 
gunpowder  would  not  have  been  sufficient  to  produce  all 
the  consequences  which  ensued  from  the  explosion,  espe- 
cially, seeing  that  the  quantity  ignited  by  the  pannel  was 
not  the  catcsa  catisans  of  death.  The  gist  of  the  case 
seemed  to  be,  that  the  gunpowder  had  been  transferred 
from  one  vessel  to  another  on  a  stone  floor,  the  pannel 
or  his  assistant  having  nails  in  their  shoes  at  the  time, 
and  thereby  occasioning  explosion  in  a  keg,  which  in  its 
turn  ignited  a  still  larger  quantity,  in  the  shop  of  Shanks, 
being  on  his  part  an  aggravated  breach  of  the  statute, 
but  for  which,  on  this  libel,  it  might  be  assumed  no  bad 
consequences  would  have  happened.  But  that  was  irre- 
concileable  with  the  notion  of  casual  ignition,  as  charged, 
reaching  gunpowder  lying  close  upon  the  floor,  a  phrase 
which  would  comprehend  matters  not  criminal,  and  over 
which  the  pannel  had  no  control.  Besides,  how  could 
want  of  caution  in  respect  of  the  dwelling-houses  of 
neighbours  be  covered  by  a  major  charging  culpable  homi- 
cide only,  the  charge  as  set  forth  in  the  minor  appearing 
to  relate  to  injury  of  the  fabric  only,  or,  at  least,  being 
capable  of  that  construction  ? 

The  Lord  Justice-Clerk  asked  the  Crown  if  they  in- 
tended to  persist  in  the  present  indictment,  which  seemed 
to  the  Court  to  be  so  anxiously  framed  as  to  comprehend 
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more  than  was  necessary;  even  should  the  Court  be  of    No.  76, 
opinion  that  the  acts  alleged  against  the  pannel  eonsti-  Oaiioway. 
tuted  a  good  indictment.     A  simple  recital  of  the  facts  Hij^hCourt. 
on  which  the  Crown  intended  to  rely,  shewing  how  the     mu' 
common  law  had  thereby  been  violated,  would  be  quite  Cuipabie 
sufficient  to  enable  the  Court  to  say  whether  or  not  there    ^^^  ^ 
had  been  such  recklessness  on  behalf  of  the  pannel  as  to 
render  him  an  object  of  criminal  justice. 

The  SoLicrroB-GENERAL  withdrew  the  indictment.^ 


SOUTH  CIRCUIT. 

JEDBURGH.  ^?85l!^' 

Ju€^ — ^Tbe  Lord  Jdstioe-Clbrk. 
Hbr  Majesty's  Advocatt— G.  Youn^  A.D. 


AGAINST 


Jacob  Tait,  and  John  Taylor— ily^oun — J.  Shaw. 

Statute — Foreign  Summons — Service. — ^Held  tbat  an  English  Snm- 
mens,  directed  against  a  Scotcbman,  for  an  alleged  English  offence, 
must  be  executed  by  a  Scoteb  officer,  to  justify  any  after  proceedings 
had  thereon  in  Scotland,  by  way  of  apprehension. 

Jacob  Tait,  labourer  or  mugger,  now  or  lately  resid-  No.  77. 
ing  in  Eirk-Yetholm,  in  the  parish  of  Yetholm,  and  shire  and  John 
of  Roxburgh ;  and  John  Taylor,  labourer,  now  or  lately  ^^^'^'^v 
residing  in  Kirk- Yetholm  aforesaid,  was  charged  with  Aprins. 
Deforcement ;  as  also,  the  Violently  Resisting  and  Ob-  ^^^' 
structing  officers  of  the  law  in  the  execution  of  their  i^tT^ 
duty: — 

In  bo  fab  as,  yon  the  said  Jacob  Tait  having,  on  or  about  the  2d 
day  of  Janoary  1851,  at  Wooler,  in  the  county  of  Northumberland, 

^  No  farther  proceedings  have  taken  place  in  this  case. 
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^o*  76* .  been  duly  conyicted  before  Richard  Hodgson,  and  Oeorge  Hoges,  two 
and  John  ^^  ^^'  Majesty's  Justices  of  Peace  in  and  for  the  said  connty  of  North- 
Taylor,  umberland,  for  that  you,  the  ssdd  Jacob  Tait  did,  on  the  27th  day  of 
Jedburgh.  December,  in  the  year  of  our  Lord,  One  thousand  eight  hundred  and 
^1851^^  fifty,  in  the  day  time,  that  is  to  say,  about  one  o'clock  in  the  after- 
-zr-r — '- —  noon,  at  the  township  of  Mindrnm,  in  the  parish  of  Garham,  in  the 
ment,  &c  county  aforesaid,  unlawfully  commit  a  certain  trespass,  on  a  certain 
piece  of  land  situate  in  the  township  aforesaid,  in  the  occupation  of  one 
Creorge  Thomson,  by  unlawfully  entering,  and  being  on  the  said  land,  in 
the  search  and  pursuit  of  game,  without  the  license  and  consent  of  the 
owner  of  the  said  land  so  trespassed  upon,  or  of  any  person  having 
the  right  of  killing  game  upon  such  land,  or  of  any  other  person  bar- 
ing any  right  to  authorize  you,  the  said  Jacob  Tait,  to  be  upon  such 
land,  for  the  purpose  aforesaid,  contrary  to  the  force  or  form  of  the 
statute  made  and  proyided ;  and  it  having  been  then  and  there  adjudged 
and  ordered  by  the  said  Justices  of  the  Peace,  that  you  the  said  Jacob 
Tait,  for  your  said  offence,  should  forfeit  and  pay  the  snm  of  two 
pounds,  and  should  pay  to  Robert  Nevins  the  sum  of  one  pound 
twelve  shillings  and  sixpence,  for  his  costs  in  that  behalf;  and  it 
having  been  further,  then  and  there,  adjudged  and  ordered,  by  the 
said  Justices  of  the  Peace,  that  if  the  said  several  sums  should  not 
be  paid  forthwith,  you  the  said  Jacob  Tait  should  be  imprisoned  in  the 
House  of  Correction  at  Morpeth,  in  the  said  county  of  Northumberland, 
and  there  kept  to  hard  labour  for  the  space  of  two  calendar  months, 
unless  the  said  several  sums,  and  the  costs  and  charges  of  conveying 
you  the  said  Jacob  Tait  to  the  said  House  of  Correction,  amounting  to 
the  sum  of  two  pounds  one  shilling,  should  be  sooner  paid ;  and  yon 
the  said  Jacob  Tait  having  failed  to  pay  the  scud  several  sums,  and  the 
said  Justices  of  the  Peace  having  in  consequence  issued  their  warrant 
of  commitment,  given  under  their  hands  and  seals,  on  the  2d  day  of 
January,  in  the  year  of  our  Lord  1851,  at  Wooler,  in  the  said,  county 
of  Northumberland,  commanding  the  constable  of  the  parish  of  Carham, 
in  the  said  county  of  Northumberland,  to  whom  the  same  was  directed, 
to  take  you  the  said  Jacob  Tait,  and  you  safely  to  convey  to  the  said 
House  of  Correction  at  Morpeth  aforesaid,  and  there  to  deliver  you  to 
the  keeper  thereof,  and  also  commanding  the  keeper  of  the  said  House 
of  Correction,  to  whom  the  warrant  of  commitment  was  also  directed 
to  receive  you  the  said  Jacob  Tait,  into  his  custody  in  the  said  Honse 
of  Correction,  there  to  imprison  you  and  keep  you  to  hard  labour  for 
the  space  of  two  calendar  months,  unless  the  said  several  sums  and  the 
costs  and  charges  of  conveying  you  to  the  said  House  of  CorrectioD, 
amounting  as  aforesaid  to  the  farther  sum  of  two  pounds  one  shilling, 
should  be  sooner  paid ;  and  you  the  sud  Jacob  Tait,  having  escaped  or 
gone  to,  or  being  resident  at.  Kirk- Yetholm,  in  the  parish  of  Yetholm, 
in  the  county  of  Roxburgh  in  Scotland,  and  John  Johnson,  then  con- 
stable of  the  parish  of  Carham,  in  the  said  county  of  Northumberland, 
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or  then  and  now  or  lately  superintendent  constable  for  Glendale  Ward     No.  77. 
in  said  county,  and  now  or  lately  residing  at  Wark,  in  the  said  parish  ^JJ^j^^* 
of  Carham,  having  brought  the  foresaid  warrant  of  commitment  to     Taylor. 
Robert  Oliver,  Esquire,  of  Lochside,  one  of  her  Majesty's  Justices  of  Jedburgh, 
the  Peace  of  the  said  county  of  Roxburgh ;  and  the  same  having  been   '^^gi/^" 

duly  endorsed  by  him,  on  or  about  the  16th  day  of  January  1851,  to — 

the  effect  of  authorizing  the  said  John  Johnson,  and  all  peace-officers  Q^^^f  ^^^ 
of  the  said  county  of  Roxburgh,  to  execute  the  same  in  the  said  county 
of  Roxburgh ;  and  the  said  John  Johnson,  accompanied  by  Archibald 
Anderson,  constable,  residing  at  or  near  Town-Yetholm,  in  the  parish 
of  Yetholm,  and  county  of  Roxburgh,  and  Qeorge  Curie,  constable,  re- 
sidiog  at  or  near  Morebattle,  in  the  parish  of  Morebattle  and  county 
of  Roxburgh,  both  peace  officers  of  the  said  county  of  Roxburgh, 
having  on  the  20th  day  of  January  1851,  or  one  or  other  of  the 
days  of  that  month,  or  of  December  immediately  preceding,  or  of 
Febmaiy  immediately  following,  proceeded  to  the  house  at  or  near 
Kirk -Yetholm  aforesaid,  then  and  now  or  lately  occupied  by  you,  the 
said  Jacob  Tait,  or  in  which  yon  then  resided,  for  the  purpose  of  putting 
the  foresaid  warrant  of  commitment,  endorsed  as  aforesaid,  in  execution 
against  you,  the  said  Jacob  Tait :  You  the  said  Jacob  Tait  and  John 
Taylor  did,  both,  and  each  or  one  or  other  of  you,  then  and  there, 
wickedly  and  feloniously,  attack  and  assault  the  said  John  Johnson, 
Archibald  Anderson,  and  George  Curie,  and  did  seize  hold  of  them,  or 
one  or  more  of  them,  and  did,  by  menaces  and  threats  of  violence,  and 
by  threatening  to  beat  them  with  a  stool  and  with  a  poker,  and  with 
a  bludgeon  or  pailing-stob,  which  you  brandished  at  them  in  a  threaten- 
bg  manner,  and  by  threatening  to  shoot  them,  and  by  proceeding  to 
get  guns  or  other  fire-arms  ready  for  that  purpose,  or  by  some  of  these 
means  and  other  the  like  violent  procedure  on  your  part,  succeeded  in 
driving  the  said  John  Johnson,  Archibald  Anderson,  and  George  Curle^ 
from  the  premises,  and  in  forcibly  preventing  them  from  executing  the 
foresaid  warrant  of  commitment,  endorsed  as  aforesaid ;  by  all  which, 
or  part  thereof,  the  said  John  Johnson,  Archibald  Anderson,  and 
George  Curie,  were  deforced,  or  at  least  violently  resisted  and  ob- 
structed in  the  execution  of  their  duty;  and  all  this  you  the  said 
Jacob  Tait  and  John  Taylor  did,  well  knowing  that  the  said  John 
Johnson,  Archibald  Anderson,  and  George  Curie,  were  officers  of  the 
law  engaged  in  the  execution  of  their  duty  as  above  libelled. 

J.  Shaw  objected  to  the  relevancy  of  the  libel,  in  so  for 
as  the  alleged  offence,  which  consisted  of  a  mere  con- 
structive assault,  by  means  of  words,  was  used  against 
officers  proceeding  under  a  warrant  granted  by  Justices 
of  the  Peace  in  Northumberland  for  an  offence  against 
the  game  laws.    He  maintained,  that  such  a  warrant 
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No.  77.    was  not  indorsable  in  Scotland,  and  consequently  being 

and  John  servod  out  of  the  jurisdiction  was  a  nullitj.  The  principle 

— i^^^  was,  that  the  power  to  indorse  English  warrants  (which 

April  16.'  was  entirely  statutory)  was  applicable  to  cases  of  crimes 

1—  or  indictable  offences  only.    The  late  statutes  11th  and 

mentj^.  12th  Vict.  c.  42,  and  11th  and  12th  c.  43,  had  made  no 
alteration  in  the  matter. 

Young  A.D. — Without  entering  on  the  old  law,  it  is 
plain  under  the  recent  statutes  11th  and  12th  Vict.  c.  42 
and  43,  \  13,  that  these  proceedings  are  regular.  These 
taken  together,  completely  shewed  that  the  Justices  in 
Scotland  had  authority  to  indorse  in  cases  like  the  pre- 
sent. 

The  objection  was  repelled. 

The  following  evidence  was  then  adduced : — 

1.  John  Thomson,  Law  Clerk  to  the  Juiticet  of  the  Peace  of  the  Bait 
Ward  of  the  County  of  Northumberland. — ^I  was  present  at  Wooller 
on  2d  Jannaiy.  Hie  prisoner  was  conricted  under  the  statate  in  ab- 
sence. His  mother  appeared.  This  is  thejadgment  and  warrant  of 
oommitment.  These  are  signatures  of  the  Justices  of  the  Peaoe.  He 
was  convicted  under  1st  and  2d  Will.  lY.  §  30.  The  warrant  of  oom- 
mitment was  under  11th  and  12th  Yict.  c.  43,  Sir  John  Jarvis'act. 
It  is  a  due  and  legal  conyiction  under  the  law  of  England,  and  warrant 
of  commitment  also.    John  Johnstone  was  constable  of  the  parish. 

Crose-examined.^-'A  summons  was  issued  and  served  personally— 
at  least  constable  swore  to  it  at  the  hearing.  It  was  served  at  Yetholm. 
Can't  say  date  of  service.  Not  on  day  of  conviction — ^I  should  think  a 
week  before. 

John  Johnstone,  Superintendent  constable  of  county  of  Northumher' 
land. — In  January  was  in  Carham.  Got  warrant  of  commitment  libelled. 
I  went  to  see  the  Justice,  Mr  Oliver  of  Lochside,  16th  Januaiy.  I  see 
indorsation.  On  20th  January  I  got  assistance  and  went  to  Kirk- 
Yetholm.  Archibald  Anderson  and  George  Curie,  Roxburgh  con- 
stables— ^went  to  Tait's,  quarter  after  seven  in  morning.  He  was  m 
bed.  I  told  Wife  my  errand.  I  read  the  warrant.  I  heard  a  great  noise. 
Tidt  had  a  footstool  in  hand.  Before  a  gun  in  his  hand,  wife  spoke^ 
she  said,  you — ^there  are  5  loaded  guns  in  house.  You  shall  hare 
advice  from  Jeffrey  to  shoot  any  one  of  you  who  resist.  Taylor  seixed 
poker  and  waived  it  back  and  forwards  before  officer's  face.  Tait 
said  he  would  split  officer  s  head,  called  for  aid,  and  wife  called  for 
Taylor  to  come  down,  and  come  down  with  guns.  I  heard  great 
noise,  and  heard,  I  thought,  ramrod  working  in  gun.     I  know  Tay- 
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lor's  Fooixi — ^he  was  in  that  room  alooe.     I  then  saw  John  Taylor,  the     No.  77. 
prisoner,  come  down  stairs.    He  came  in  shoutiTig, '  murder  them.'    He  ''"^  j  j   * 
had  nothing  at  first  in  his  hand ;  he  had  a  piece  of  firewood  in  his  hand  ;     Taylor, 
length  and  thickness  of  one's  arm  ;  raised  as  if  to  strike  Anderson  ;  this  jedburffh. 
was  when  his  back  was  to  him.     I  shoved  him  back.     Taylor  swore  at   April  16. 

me  to  keep  my  hands  off.     Tait  seized  Anderson  by  the  breast ;__ 

and  tried  to  throw  him  down :  There  were  several  cries  to  mnrder,  Deforce- 
chiefly  by  Taylor's  wife,  and  Taylor  cried  to  call  for  more  aid.  I  ™®°^ 
saw  a  gun  in  Taylor's  honse  hanging  by  side  of  wall.  Taylors  wife 
made  a  grasp.  I  had  Taylor  in  custody.  He  struggled.  I  saw  the 
gun  capped.  I  let  him  go  and  took  hold  of  her  to  prevent  her  taking  the 
gun  down.  I  heard  like  the  snap  of  a  gun  on  Taylor's  stair.  Still  Taylor 
and  his  wife  sang  out  to  murder.  I  took  out  my  staff,  and  said  I  would 
knock  down  the  first  who  attacked  Anderson.  They  were  seizing  hold  of 
him.  The  violence  was  chiefly  against  Anderson,  some  others  were 
in,  eight,  chiefly  women.  Anderson  sang  out  to  quit  the  house.  I  con- 
sulted both  before  leaving. 

Cross-examined,  1  told  Anderson  to  draw  his  baton  when  I  palled 
out  mine.    Anderson  was  at  the  door. 

Attoun  then  objected,  that  inasmuch  as  it  had  come 
out  in  evidence  that  the  original  summons,  on  which  all 
the  proceedings  rested,  had  been  served  in  Scotland 
by  an  English  officer,  such  service  was  bad,  and  being 
bad,  all  conviction  following  thereon  was  bad  also.  If 
that  were  so,  the  parties  were  justified  in  resisting  men 
who  came  with  the  avowed  purpose  of  carrying  them  to 
prison  under  an  illegal  warrant. 

Young. — ^The  warrant  has  been  proved  to  have  been 
a  good  and  regular  warrant.  It  was  good  where  issued, 
and  must  be  held  to  have  been  indorsable ;  here  it  was 
indorsed,  and  it  is  for  resistance  to  the  execution  of  this 
warrant,  that  we  bring  the  present  charge.  It  was  a 
warrant  proceeding  on  a  conviction  irreversible  in  Eng- 
land, and  it  would  place  police  officers  in  a  very  awkward 
position  were  they  liable  to  be  thus  assaulted,  in  respect 
of  a  defect  of  which  neither  they  nor  the  party  assaulting 
had  any  knowledge. 

The  LoED  Justice-Clerk — Held,  that  the  objection  to 
the  mode  in  which  the  summons  was  served  was  fatal. 
No  one  but  an  authorized  Scotch  officer  was  competent 
to  serve  process  in  Scotland.  It  would  have  been  easy 
to  have  got  the  summons  served  by  a  Scotch  officer.   But 
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jM^'b^Tkit  '^^^  ^^  ^^^  done.    It  followed  therefore,  that  they  never 
and  John  wero  dulj  summonod,  and  if  so,  no  conviction  in  absence 

— '-  proceeding  thereon  conld  stand,  or  receive  any  legal  effect. 

April  16.'  Most  likely  the  pannels  knew  nothing  of  this  at  the  time ; 

—  but  that  did  not  at  all  interfere  with  the  law.     His  Lord- 

ment,  &c.  ship  therefore  directed  the  Juiy  to  acquit  the  prisoner 
on  the  grounds  he  had  stated. 
The  Jury  acquitted  the  pannels. 
In  respect  of  which  verdict  of  assize,  the  pannels  were 
assoilzied  simpliciter,  and  dismissed  from  the  bar. 


A.  ril  8. 
1051. 


DUMFRIES. 

Judges — The  Lord  Justice-Clerk  and  Lord  Wood. 

Prosecutor — Practice. — Circumstances  in  which  the  Court  swore 
in,  pro  re  nata^  the  former  Advocate-depute  as  Counsel  for  Her 
Majesty. 

After  the  usual  procedure,  at  the  opening  of  this  Cir- 
cuit, the  record  bears,  that, — 

*  In  respect  that  the  Court  has  been  informed  that  Mr  Andrew 
'  Rutherfurd  has  resigned  his  office  of  Lord  Advocate,  and,  copsider- 

*  ing  that  the  indictments  for  trial  at  this  Circuit  Ayre  have  been  dnlj 
'  raised  and  served  at  the  instance  of  Mr  Andrew  Rutherfurd,  wheu 

*  Her  Majesty's  Advocate,  for  Her  Majesty's  interest,  and  now  stand 
*•  for  trial  at  this  Circuit  Ayre,  the  Lord  Justice-Clerk  and  Lord 

*  Wood  nominate  and  appoint  Mr  George  Young,  Advocate,  who  held 

*  the  office  of  Advocate-Depute  by  commission  from  the  said  Mr  An- 
*'  drew  Rutherfurd,  as  Counsel  for  the  Crown,  to  conduct  the  said  pro- 
*'  secutions  for  Her  Majesty's  interest.' 

*  J.  Hope,  LP.D. 

*  And  Mr  Young  having  taken  the  oath  defideli^  he  was  admitted 
'  to  the  execution  of  his  office.' 


T.  F.  SMrrH,  Appellantr— J.  Shaw. 

▲GAINST 

W.  Skinner,  Respondent— G.  Young. 

At^^Jll — Lanblord  and  Tenant — ^Sequestration — Interdict.— 
Circumstances  in  which  an  application  by  a  tenant  for  interdict 
against  a  threatened  sale  of  his  effects,  under  a  process  of  seqaeetra- 
tion  by  the  landlord,  was  held  incompetent. 
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This  was  an  appeal  from  a  decision  of  the  Steward-sub-    No- js. 

*■  "■■  Smith  t>. 

stitnte  of  the  stewartry  of  Kirkcudbright,  dismissing  a   skmner. 
process  of  interdict  at  the  appellant's  instance.  Dumfries. 

The  circumstances  out  of  which  the  case  arose  were     im.' 


as  follows  : Appeal. 

Smith  was  tenant  of  the  respondent  for  a  house  of  the 
value  of  £25  a-year.  Prior  to  the  Whitsunday  term 
1850,  Smith  being  in  arrear  of  rent,  the  landlord  seques- 
trated for  the  past  as  well  as  current  half-year.  On  a 
partial  payment,  however,  to  the  extent  of  £18  or  thereby, 
Smith  was  allowed  by  the  landlord  to  remove  his  furni- 
ture to  another  house,  which  he  had  taken  at  some  dis- 
tance from  the  former  one,  at  Whitsunday  1860.  The 
respondent  some  months  afterwards  advertised  the  ap- 
pellant's goods  for  sale,  on  his  new  premises,  for  the  pur- 
pose of  enforcing  payment  of  the  balance  due  of  his  former 
rent.  Smith  presented  an  application  for  interdict,  to 
prevent  the  sale  being  carried  through.  The  Steward- 
substitute  granted  interim  interdict,  and  allowed  a  proof 
of  the  allegations  contained  in  the  petition  within  four- 
teen days.  In  consequence,  as  was  alleged  by  Smith,  of 
the  illness  of  a  material  witness,  and  other  causes,  he  was 
unable  to  complete  his  proof  within  that  time,  whereupon 
the  Steward-substitute,  circumduced  the  term,  recalled 
the  interim  interdict,  and  found  Smith  liable  in  expenses. 

It  was  against  this  judgment  that  the  present  appeal 
was  brought. 

J.  Shaw,  for  the  appellant,  contended,  that  the  circum- 
stances shewed  that  the  appellant  was  entitled  to  a  remit 
from  the  Court  to  the  Steward,  to  giv^  him  time  to  en- 
able him  to  complete  his  proof.  1^^,  The  petition  for  in- 
terdict was  competent  and  relevant,  inasmuch*as  the  pro- 
cess of  sequestration  had  been  broken,  with  consent  of 
the  landlord,  by  the  removal  of  the  goods  to  the  appel- 
lant's present  premises.  2dy  It  was  incompetent  for  the 
landlord  to  advertise  a  sale  on  the  premises  then  occupied 
by  the  appellant ;  and,  3d,  More  than  three  months  had 
been  allowed  to  elapse  after  the  goods  had  been  removed 
to  the  appellant's  new  house.     Bell's  Prin.  §  1277. 
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s^th"^  Young,  for  the  respondent. — ^The  whole  process  of  in- 
skinner.  tcrdict  wos  inept  and  incompetent.  If  there  was  any 
Dumfries,  irregularity  in  the  mode  in  which  the  sequestration  was 

April  8.  %..     \  -I.  /«  « 

1851.  sought  to  be  earned  mto  effect,  the  proper  course  was,  to 
Appeal,  have  applied  in  the  process  of  sequestration  for  a  stay  of 
proceedings.  The  Steward  had  fiill  power,  when  a  dili- 
gence proceeded  from  his  own  court,  and  could  at  once 
have  interfered,  and  prevented  any  irregularity.  He 
could  also  have  interfered  in  that  process,  and  recalled  the 
sequestration  altogether,  in  case  he  had  found  that  the 
respondent  had  effectually  waived  his  right  to  insist  farther 
therein.  The  process  of  interdict  was  therefore  useless 
and  incompetent. 

The  Lord  Justice-Clerk. — I  think  this  appeal  must 
be  dismissed,  without  indicating  any  view  as  to  whether  or 
not  suflScient  time  was  allowed  the  appellant  to  prove  his 
averments.  I  think  in  this  case,  there  was  no  rele- 
vancy in  the  original  application  for  interdict.  It  is  ad- 
mitted that  the  sequestration  was  originally  well  and  re- 
gularly obtained ;  and  that  at  the  period  of  the  attempted 
sale  the  landlord  had  not  been  fully  paid.  Whether  or  not 
he  was  entitled  to  proceed  farther  after  the  lapse  of  time, 
or  whether  he  could  have  sold  at  the  place  advertised,  it 
is  unnecessary  to  consider,  as  all  this  would  have  been 
determined  by  the  Steward  on  a  proper  application  in  the 
sequestration  process,  which  was  undoubtedly  a  competent 
one,  had  proper  application  been  made  therein. 

Lord  Wood. — I  concur.  It  is  important  to  prevent 
undue  multiplication  of  processes,  and  I  can  discover  no 
reason  in  this  case  why  the  appellant  could  not  have  ob- 
tained everything  he  could  have  desired  in  the  process  of 
sequestration,  though,  at  the  same  time,  I  would  wish  to 
guard  myself  against  being  held  to  lay  it  down  distinctly, 
that  in  no  case  is  a  process  of  interdict  competent  to  stop 
a  sale  under  a  sequestration.  Such  a  case  however  must 
be  a  very  special  one,  and  I  see  nothing  to  justify  that 
procedure  here. 

Their  Lordships  dismissed  the  appeal,  with  expenses. 
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HIGH    COURT. 

Present,  •'-«,2- 

The  Lord  Justic£-Clerk, 
Lords  Cockburn  aud  Ivory, 
Her  Majesty's  Advocate—^.  F.  Maitland  A.D, — Cleghom  A.D. 

AGAINST 

John  O'Neill — Orr. 

Indictment — Pannel — Identity. — Objection,  that  a  pannel  designed 
as  present  prisoner  in  tbe  prison  of  Glasgow,  could  not  be  called  on 
to  plead  to  the  indictment,  in  respect  that  there  was  another  prisoner 
indicted  for  trial  at  the  same  Circuit,  of  the  same  name,  and  simi- 
larly designed — repelled. 

At  the  Glasgow  Spring  Circuit,  1851,  John  O'Neill,    No.  79. 
designed  as  'prisoner  in  the  prison  of  Glasgow,'  was    o^Nein. 
charged  with  the  crime  of  Theft,  aggravated  by  previous  High  Court, 
conviction.  ^m\!' 

Okr  objected  to  the  pannel  pleading  to  the  present  -  Theft. " 
indictment,  in  respect  that  there  was  another  prisoner  in- 
dicted for  trial  at  the  Cu*cuit,  of  the  same  name,  and 
similarly  designed. 

Lord  Tvory,  in  respect  of  the  foregoing  objection, 
certified  the  case  to  the  High  Court  of  Justiciary. 

The  diet  having  been  called  this  day, — 

Orb,  in  support  of  the  objection,  referred  to  Hume  on 
Crimes,  vol.  ii.  pp.  159,  160 ;  Joh?i  Robertson,  April 
1824,  Shaw,  p.  123 ;  Jo/m  Carruthers,  Sept.  15,  1827, 
Shaw,  p.  212 ;  Thomas  Robertsoriy  Glasgow,  Sept.  29, 
1837,  Swinton,  vol.  i.  p.  547 ;  Bell's  Notes  to  Hume, 
p.  170. 

The  Court  pronounced  this  interlocutor : — 

*  On  the  report  of  Lord  Ivory,  and  having  heard  the 

*  counsel  for  the  pannel,  the  Lords  repell  the  objection ; 
'  and,  on  the  motion  of  Her  Majesty's  Advocate,  desert 

*  the  diet  against  the  pannel  pro  loco  vt  tempore' 
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Present, 
1851.  The  Lord  Justiob-Olerk, 

Lords  Wood  and  Colonsay. 
Her  Majesty's  Advocate — SoL-Gen.  Cowan-^G,  Young  A,D. 

AGAINST 

Thomas  Hogg —  W,  E.  Aytaufi-^.  Skaw. 

Murder— Medical  Jurisprudence.— Circomstanoes  in  which   a 
pannel  was  acquitted  of  Murder. 

Thoi^       Thomas  Hogg  was  accused  of  Murder : 

Hogg. 


HjghCoupt.  Ill  BO  FAR  AS  OH  the  12th  day  of  February  1851,  or  on  one  or  other 
1851.'  0^  ^^®  ^7^  ^^  ^^^  month,  or  of  January  immediately  preceding,  or  of 
j^jjy^gj,  March  immediately  following,  in  or  near  the  house  called  the  Bottt- 
bouse,  in  the  parish  and  county  of  Roxburgh,  then  occupied  by  yon, 
or  in  which  you  then  resided,  you  the  said  Thomas  Hogg  did  wickedly 
and  feloniously  attack  and  assault  the  now  deceased  Agnes  Laidlaw  or 
Hogg,  your  wife,  and  did,  with  your  hand  or  hands,  or  with  some  kind 
of  ligature  to  the  prosecutor  unknown,  violently  compress  or  press  iip<Mi 
her  throat,  or  did  violently  press  her  throat  against  some  piece  of  furni- 
ture, or  other  hard  substance  to  the  prosecutor  unknown,  and  did  there- 
by, or  in  some  other  manner  to  the  prosecutor  unknown,  strangle  or 
suffocate  the  said  Agnes  Laidlaw  or  Hogg,  in  consequence  whereof 
she  immediately  or  soon  thereafter  died,  and  was  thus  murdered  by  yon 
the  said  Thomas  Hogg. 

The  general  evidence  in  the  case  was,  that  the  de- 
ceased (who  was  the  pannel's  wife)  had  been  seen  going 
about  in  the  morning,  and  was  also  seen  on  the  bed,  with 
her  clothes  on,  along  with  the  prisoner,  about  half-past 
ten,  on  the  day  of  her  death. 

The  witnesses  who  so  saw  her,  being  neighbours,  heard 
of  her  death  about  eleven.  The  witnesses  who  were 
called  in  and  saw  her  during  the  day,  spoke  to  there  be- 


Digitized 


by  Google 


AND  CIRCUIT  COURTS  OP  JUSTICIARY.  485 

inff  no  protrusion  of  the  eyes,  or  other  of  the  ordinary    No.  so. 

^              r    .              1    ..  Thomas 

symptoms  of  strangulation.  Hogg. 


The  prisoner,  in  his  declaration,  attributed  her  death  HighCoun. 
to  falling  against  a  sharp-edged  chair,  from  a  blow  by     m]/ 
him.     The  main  question  was,  had  the  prisoner  strangled    Murder. 
her  manually,  and  so  broken  the  larynx  ? 

The  medical  evidence  was  as  follows : — 

Charles  "Wilson,  M.D. — I  have  been  twenty- two  years  a  medical 
man  in  Kelso.     I  made  a  report.    This  is  it.     It  is  as  follows : — 

'On  the  afternoon  of  the  14th  Febniaiy  1851, 1  proceeded  to  the 
'  cottage  at  Roxburgh  Boats,  by  desire  of  the  procurator-fiscal  of  the 
'  county  of  Roxburgh,  in  order  to  examine  the  body  of  Agnes  Hogg, 

<  a  woman  who  was  reported  to  have  died  two  days  preriously. 

'  I  found  the  body  deposited  in  a  cofEn,  which  was  opened  in  my 
'  presence.  The  grave  clothes  having  been  removed,  the  under  shift, 
'  such  as  is  usually  worn  by  women,  was  observed  to  be  extremely 
'  soiled  with  fasces  at  its  lower  and  back  part.    The  deceased  seemed 

*  to  have  been  about  30  years  of  age ;  and  the  body  was  in  no  respect 

*  emaciated,  but  generally  of  a  plump  and  healthy  appearance. 

'  On  proceeding  to  a  more  special  examination,  I  remarked  that  both 

*  the  ears,  the  whole  of  the  right  cheek,  and  the  lower  part  of  the  neck, 

*  over  the  collar  bones,  were  of  a  deeply  livid  colour,  lightest,  however, 
'  on  the  neck.  The  whole  of  the  back  was  overspread  with  a  paler 
'  lividity,  such  as  is  usuallj  the  result  of  gravitation  of  the  blood  in  the 

<  dead  body.    The  eyes  presented  a  pale  red  suffusion.    There  was  a 

*  contusion  on  the  right  side  of  the  forehead,  of  a  circular  form,  and 
'  about  an  inch  in  diameter.    There  was  a  yellowish-brown  mark,  hard 

and  parchment-like,  about  an  inch  and  a  half  in  length,  by  half  an 
'  inch  in  breadth  on  the  left  side  of  the  chin,  running  along  the  lower 

*  margin  of  the  jaw ;  and  another  similar  mark,  of  nearly  equal  dimen- 
^  sions,  the  skin  feeling  thickened,  hard,  and  corrugated,  passed  trans- 
'  versely  across  the  throat,  immediately  over  the  laryuT.,  To  the  right 
'  of  this  mark,  and  on  the  same  line  with  it,  there  was  a  smaller  detached 
'  spot  of  like  appearance.    The  fingera  were  semi-contracted,  and 

*  rigid ;  and  there  were  traces  of  blood  which  had  flowed  from  the  right 
'  nostril. 

^  On  removing  the  integuments  from  the  site  of  the  oblong  mark  on 

*  the  chin,  there  was  observed  a  distinct  extravasation  of  blood  in' the 
^  cellular  tissue  beneath ;  and  there  waa  also  slight  effusion  under  the 

<  bruise  on  the  forehead.    The  skin  on  the  front  of  the  neck  and  the 

*  superficial  muscle  (Platynna  myoides)  having  been  reflected,  the 
'  other  muscles  in  the  vicinity  of  the  wind-pipe  (Stemo-hyoidy  Stemo- 
^  thyroid^  and  Omo-hyoidJ  especially  those  portions  contiguous  to  the 
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Ko.  80.    *  larynx,  and  on  the  left  side,  were  foond  of  a  much  darker  oolour  than 
"h^"^    ^  natural,  and  darker  than  the  adjacent  muscles,  as  if  their  snhstanoe 

^ —  ^  had  been  gorged  with  yenous  blood.    There  was  an  extravasation  of 

High  Court  c  bJood  into  the  substance  of  the  left  omo-hyoid  muscle,  a  farther  ex- 

^  l€5 1.      '  trarasation  lower  down  on  the  same  side,  between  the  jugular  Tein  and 

Murdw"   '  ^^®  wind-pipe,  also    in   the   left  sterno-mastoid  muscle,   near  its 

'  origin,  and  in  the  cellular  substance  beneath  the  platjsma  mj- 

^  oides.     On  proceeding  deeper,  blood  was  also  found  effused  oyer 

*  the  cartilages  of  the  larynx,  still  chiefly  on  the  left  side ;  the  thyroid 

*  gland  on  the  same  side,  was  largely  infiltrated,  and  the  effusion  here 
'  extended  around  and  beneath,  passing  behind  the  wind-pipe  and  laiynx 
'  to  the  gullet,  so  as  to  occupy  a  space,  in  the  aggregate,  of  several  square 

*  inches.  A  line  of  extravasated  blood  proceeded  also  upwards  and 
^  backwards  from  the  side  of  the  larynx  to  the  angle  of  the  bwer 

*  jaw. 

^  On  dividing  the  wind-pipe,  it  was  found  to  contain  a  quantity  of 

*  frothy  mucus.  In  the  interior  of  the  larynx,  there  was  a  consider- 
'  able  extravasation  of  blood  lying  beneath  the  inve^ng  membrane ; 
'  and  passing  up  both  sides  and  behind  as  far  as  the  chink  of  the  glottis, 
'  or  orifice  by  which  the  air  is  admitted  into  the  wind-pipe  ;  and  above 

*  that  opening  into  the  ventricles  of  the  larynx.  There  was  also  a 
«  fracture  of  the  right  wing  of  the  thyroid  cartilage,  by  which  its  lower 
'  horn  was  wholly  detached ;  and  the  cricoid  cartilage  was  broken  in 
*'  two  places,  at  opposite  sides  of  its  ring. 

*  The  veins  in  the  neck,  both  the  smaller  and  larger  ones,  oommuni- 

*  eating  more  directly  with  the  heart,  were  everywhere  turgid  with 
*•  blood,  in  an  entirely  fluid  state. 

*•  On  proceeding  to  lay  open  the  cavity  of  the  chest,  there  was  dis- 

<  covered  a  thin  layer  of  extravasated  blood,  occupying  a  considerable 
*'  space,  lying  below  the  left  mamma  and  the  greater  pectoral  muscls, 
'  and  passing  forwards  to  near  the  sternum.  No  mark  of  contosion 
'  corresponding  to  this  could  be  discovered  externally.  Within  the 
^  cavity  of  the  chest  itself,  there  was  no  mark  of  disease  or  injury  ob- 
^  servable,  unless  that  the  lungs,  especially  on  the  right  side,  appeared 
^  dark  coloured,  and  much  congested  with  blood.   There  was  no  effusioo 

*  within  either  the  pleura  or  pericardium,  and  the  heart,  with  its  valves, 
'  was  in  a  healthy  condition. 

^  In  the  brain,  there  appeared  to  be  a  considerable  congestion  of  the 

<  vessels  ramifying  on  its  surface ;  and  on  cutting  into  its  substance,  the 

*  medullary  part  was  found  thickly  studded  with  bloody  points.    There 

*  was  neither  fracture  of  the  skull,  nor  appearance  of  extravasaUon  of 
*•  the  blood  within,  or  upon  the  brain.     The  ventricles  contained  about 

*  three  drachms  of  clear  serum  ;  and  at  least  double  the  quantity  was 
^  afterwards  observed  at  the  base  of  the  skull. 

*  In  the  abdomen,  the  intestines  were  found  considerably  inflated, 

*  and  generally  congested,  especially  the  stomach,  jejunum  and  iliam, 
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'  the  latter  preeenting  also  oGcasional  liyid  patches.  The  stomach  con-  No.  80. 
'  taiDed  about  8  oz.  of  a  grael-like  fluid.  There  was  no  effusion  or  ho^ 
'  adhesion,  or  other  morbid  appearance  discernible,  unless  that  the  liver  — 

'  appeared  slightly  enlarged,  and  in  parts  of  a  somewhat  paler  colour  ^^q^  9, 
'  than  natural.    The  urinary  bladder  was  empty.  1B5I. 

*  From  a  review  of  these  details,  it  seems  impossible  to  renst  the  Murder. 
*•  inference  that  death  in  this  instance  has  been  produced,  in  some  way 
'  or  other,  through  means  of  a  violent  compression  or  constriction  of 
<  the  throat ;  the  condition  of  the  larynx  and  of  the  parts  contiguous, 
'  evincing  this  directly,  while  the  state  of  the  system  generally,  and  all 
'  other  circumstances,  appear  fully  consistent  with  such  a  conclusion. 
'  This  I  certify  upon  soul  and  conscience.' 

(Signed)        Charles  Wilson,  M.  D. 

'  KeUo  I5th  February  1851.' 

I  adhere  to  that  report.  I  think  the  injuries  on  the  throat  were  caused 
by  external  causes.  External  violence  only  could  have  caused  them. 
Death  might  be  caused  thereby.  I  have  seen  cases  of  suicide  by  hang- 
ing. I  cannot  say  if  I  ever  examined  the  larynx.  In  this  case  they 
are  greater  than  in  other  cases  of  strangulation.  1  can  conceive  the  possi- 
bility of  a  fall  causing  these  injuries  to  the  larynx, — from|external  causes, 
very  rarely.  Injury  to  the  extent  described  in  this  case,  I  think,  cannot 
have  happened  from  a  single  fall,  nor  from  ordinary  falls.  Compres- 
sive force  must  have  been  continued  until  death.  If  the  body  had  been 
in  a  sitting  posture,  she  could  not  have  inflicted  such  injuries  as  I  have 
described  on  herself,  by  falling.  It  was  not  a  case  of  suicide.  I  saw  the 
pannel.  He  made  a  statement  to  me.  I  paid  no  particular  attention 
to  him.  Ho  said  he  had  struck  her.  I  repeated.  Did  yon  strike  ?  He 
said,  I  did ;  and  she  fell  in  the  kitchen. 

Crois^examined. — ^This  was  about  two  on  the  Friday.  The  body 
would  not  have  undergone  any  considerable  change  since  the  Wednes- 
day. There  was  no  putrid  change.  Any  change  which  would  take 
place  at  such  a  period  is  easily  distinguished. 

I  never  saw  a  case  of  fractured  larynx,  the  cases  are  so  extremely 
rare;  they  hardly  iever  take  place.  I  cannot  say  if  it  could  be  pro- 
duced by  a  fall ;  the  muscles  are  close  to  it.  There  was  congestion  on 
the  brain. 

To  the  Court. — ^A  case  of  fracture  from  external  injury  is  very  rare. 
There  are  only  three  or  four  cases  known,  and  those  occasioned  by 
severe  injuries.  Ulceration  might  cause  it.  There  could  be  fracture 
from  internal  causes.  I  cannot  conceive  a  fall  of  the  head  of  a  drunk 
person  hanging  down  to  produce  it ;  the  injuries  were  very  extensive. 
Breaking  the  neck  could  not  cause  fracture  of  the  larynx.  Compres- 
sion alone,  in  my  opinion,  could  fracture  the  larynx.  Manual  compres- 
sion, I  think,  might.  Congestion  accompanies  strangulation ;  slight, 
but  distinct  suffusion,   often   accompanies  strangulation.      I  do   not 
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No.  80.    think  that  snffiuiou  would  take  place  after  death.    The  eyes  were 
Ho^    not  protruded,  as  usual  in  cases  of  strangulation.     I  would  say,  they 
-- — - —  were  slightly  suffused.     I  did  not  ask  him  when  he  struck  her.    I  bad 
Jane  9.     heard  a  vague  suspicion  of  a  blow  haying  been  given.    The  mark  on 
^851.      the  head  appeared  recent  and  contemporaneous  with  the  other  injuries. 
Murder.        Henry  Yost^  SurgwH.^^!  examined  the  body  along  with  Dr  Wil- 
son, and  concur  in  the  report.    There  must  have  been  very  great  vio- 
lence required  to  produce  the  injuries.    I  think  no  &U  could  Iraetare 
the  lar3rnx ;  the  external  marks  were  not  such  as  a  fedl  could  produce. 
The  injury  on  the  left  breast  was  such  as  if  a  heavy  weight  had  rested 
thereon, — not  like  a  blow.    This  was  not  a  case  of  sHicide ;  no  suicidal 
injuries  would  fracture  the  larynx.     A  person  being  drunk,  and  bar- 
ing a  heavy  fall,  might  produce  the  injury  to  the  larynx.^ 

^  The  general  facts  of  the  case  have  been  as  above  indicated,  and 
this  case  is  reported  partly  in  consequence  of  evidence  which  was  ex- 
pected to  be  led  in  defence,  and  as  to  which  a  list  of  witnesses  had  been 
given  in,  as  to  the  impossibility  of  fracture  of  the  larynx  being  occa- 
sioned by  compression  of  the  hand,  unless  there  had  been  ossification. 
On  the  day  previous  to  the  trial,  however,  it  was  discovered  this  was 
possible,  by  means  of  experiments  on  young  subjects,  and  consequentlj, 
no  witnesses  were  called  for  the  defence. 

The  Reporter  has  been  favoured  with  the  following  note  from  Dr 
Keillor,  Lecturer  on  Medical  Jurisprudence,  who,  with  Dr  W.  T. 
Gardner,  Pathologist  to  the  Infirmary,  conducted  the  experiments  :* 

30  NOBTHUMBESLAND  SiBEBT, 

ilpn225.1852. 

My  Dear  Sir, 

In  answer  to  your  queries  respecting  fracture  of  the  larynx, 
I  beg  to  state,  that,  with  the  view  of  determining,  by  actual  experi- 
ment, the  important  question  which  was  brought  out  on  the  occasion  of 
the  trial  of  Thomas  Hogg  before  the  High  Court  of  Justiciaiy,  in  June 
last,  I  lost  no  time,  on  the  matter  being  referred  to  me,  in  performing 
several  experiments  on  the  dead  body,  the  results  of  which  were  to  mj 
mind  perfectly  conclusive,  as  to  the  possibility  of  fracturing  the  larynx 
by  mere  manual  farce. 

The  experiments  on  that  occasion  were  three  in  number,  and  were 
performed  on  subjects  of  different  ages,  in  all  of  which  the  thyroid 
and  cricoid  cartilages,  together  with  the  hyoid  bone,  were  broken  bj 
violently  grasping  the  throat,  and  forcibly  compressing  the  larynx. 

I  have  since  then  repeated  these  experiments,  on  two  subjects,  and 
with  the  same  results, — the  hyoid  bone  and  cartilages  of  the  larynx  be- 
ing, in  one  instance,  readily  enough  fractured  by  the  forcible  applica- 
tion of  one  hand  only  ;  in  the  other,  however,  that  of  a  large  and  power- 
fully developed  man,  the  violent  grasping  of  both  hands  was  found  to 
be  necessary  to  produce  the  injuries  inflicted. 
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The  Jury  found  the  prisoner  Not  Guilty.  No; so. 

ThOIDAS 

Hogg. 


In  respect  whereof,  he  was  assoilzied  simpUciter^  and  HiffhCourt. 
dismissed  from  the  bar.  ism.' 


Murder. 


On  carefuUj  remoying  and  examining  the  parts  involved  in  one  of 
these  experiments,  the  injuries  sustained  by  the  osseous  and  cartilagi- 
nous structures  of  the  throat,  so  completely  corresponded  with  those 
reported  by  Drs  Wilson  and  Yost,  as  having  been  observed  in  the 
pott-morUm  examination  of  the  body  of  Mrs  Hogg,  that  I  took  care 
to  preserve  the  fractured  larynx  and  appendages,  for  the  purpose 
of  illustrating  my  lectures  in  reference  to  this  exceedingly  important 
question. 

The  degree  of  violence  used  in  the  performance  of  these  experiments 
was  necessarily  great,  and  that,  too,  applied  in  the  direction  most  likely 
to  produce  the  various  fractures  found ;  nevertheless,  I  cannot  but  en« 
tirely  concur  in  the  opinions  expressed  by  Drs  Wilson  and  Yost,  as  to 
tcil/ul forcible  compression  being,  in  all  cases,  much  more  likely  than 
falls  or  other  accidental  injuries,  however  severe,  to  cause  fractures  of 
the  larynx,  &c.,  such  as  were  found  in  the  case  of  Hogg. 

As,  however,  the  settling  of  this  question  may  involve  the  most  im- 
portant and  serious  considerations,  in  regard  to  other  charges  of  homi- 
cide by  strangulation,  I  purpose  availing  myself  of  other  opportunities 
of  more  fully  testing  the  whole  matter,  with  the  view  of  ascertaining 
more  accurately  the  actual  kind  and  degree  of  manual  force  required 
to  produce  f^ctures  of  the  larynx,  and  of  determining  whether  similar 
lesions  of  that  organ  can  be  readily  effected  by  external  injuries  other- 
wise applied. 

So  soon  as  I  am  in  possession  of  facts,  sufficiently  abundant  and  im- 
portant to  justify  me  in  giving  them  farther  publicity,  you  may  rely  on 
my  doing  so ;  meantime,  you  are  welcome  to  make  any  use  of  this  com- 
munication that  you  may  deem  proper.    Believe  me,  my  dear  Sir, 

yours  fiEuthfully, 

ALEX.  KEILLER. 
J.  Shaw,  Esq.,  AdTocate. 
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Present, 

J»y>*^  1^-  Thb  Lord  Justice-Clerk, 

Lords  Cockburn  and  Colomsay, 

Her  Majesty's  Advocate — Lord  Advocate  MoncrtUff-^ 
G.  Young  A.D. 

AOAIMST 

George  Black  Pyott. — Craufurd, 

AND 

W.  B.  Pyott. — Logan. 

FiRE-BATSiNO — Proop — COMPLICITY — Art  AND  Part. — Direction  to 
a  Jury,  that  where  two  persons  were  indicted  for  a  criminal  act,  it 
would  not  be  enough  to  warrant  a  conyiction  against  either,  that  the 
Jury  should  bo  satisfied  that  it  was  committed  bj  one  of  the  two,  unless 
the  Jury  could  say  by  which,  or  were  prepared  to  affirm,  by  a  ver- 
dict against  both,  that  they  were  alike  guilty. 

No.  81.        G.  B.  Pyott  and  W.  B.  Pyott  were  accused  of  Wil- 

G.  B.  Pyott  ^  ,  „. 

and  w.  B.  ful  Fire-raisiDff : 

Pyott.  ° 


^Junfl^  In  so  PAR  AS,  you  the  said  George  Black  Pyott  and  William  Bhick 
1851.  Pyott  being,  time  hereinafter  libelled,  tenants  of  a  warehouse  or  other 
Wilful      premises,  situated  in  or  near  Saint  Anthony's  Court,  at  or  near  Saint 

Fire-Bais-  Anthony's  Street  of  Leith,  in  which  warehouse  or  other  premises  you 
carried  on  business  as  commission -agents  and  merchants,  or  otherwise, 
and  there  kept  certain  goods  in  connection  with  your  business  foresaid, 
you  the  said  George  Black  Pyott  and  William  Black  Pyott,  on  tbe 
15th  or  16th  day  of  March  1851,  or  on  one  or  other  of  the  days  of 
that  month,  or  of  February  immediately  preceding,  or  of  April  imme- 
diately following,  did,  both  and  each,  or  one  or  other  of  you,  wilfully, 
wickedly,  and  feloniously,  set  fire  to  the  said  warehouse  or  other  pre- 
mises, by  applying  some  lighted  or  ignited  substance  to  the  prosecutor 
unknown,  to  combustible  materials,  particularly  paper,  and  straw,  and 
some  pieces  of  wood,  and  a  wooden  tray  or  box,  and  other  combustible 
materials  to  the  prosecutor  unknown,  or  part  thereof^  collected  or  lying 
in  four  several  places,  or  in  one  or  more  places,  within  said  warehouse 
or  other  premises  ;  a  part  of  said  combustible  materials  being  inside  oi 
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both  and  each,  or  one  or  other  of  two  barrels ;  and  castor  oil,  or  some     No.  81. 
other  oil  to  the  prosecutor  unknown,  having  previously  been  put  upon  ^'  ?'w^r* 
or  near  the  foresaid  combustible  materials,  or  part  thereof ;  and  the  fire      Pyott. 
thus  wilfully,  wickedly,  and  feloniously,  set  or  applied,  did  take  effect,  High  Court, 
and  did  bum  or  destroy  part  of  the  door  between  two  warerooms  with-    Jun«  16. 

in  the  said  warehouse,  or  other  premises ;  As  also,  part  of  the  lintel  of !_ 

said  door ;  As  also,  part  of  the  joists,  and  of  the  roof  of  both  and  each,  ,,,.^^^1 
or  one  or  other  of  the  said  two  warerooms ;  As  also,  part  of  a  counter  ing. 
in  one  of  the  said  warerooms,  and  part  of  some  shelves  and  their  sup- 
ports, in  both  and  each,  or  one  or  other  of  said  warerooms  ;  and  the 
said  fire  was  thereafter  discovered,  and  by  the  exertions  of  well-dis- 
posed persons,  was  subdued  and  extinguished :  Or  otherwise,  time 
and  place  above  libelled,  and  in  manner  above  libelled,  you  the  said 
George  Black  Pyott  and  William  Black  Pyott  did,  both  and  each,  or 
one  or  other  of  yon,  wilfully,  wickedly,  and  feloniously,  attempt  to  set 
fire  to  the  said  warehouse  or  other  premises. 

A  great  variety  of  evidence  was  led,  tending  to  shew 
that  the  fire  must  have  been  occasioned  by  the  wilful  act 
of  an  incendiary ;  also  to  prove  that  the  pannels  had 
insured  their  stock  and  premises  to  far  more  than  they 
were  worth,  and  that  they  were  left  together  in  the  ware- 
house. A  plan  of  the  premises  was  also  produced.  The 
following  exculpatory  evidence  was  led. 

James  G.  Thallon. — I  live  in  Leith.  I  know  the  pannels ;  their 
character  is  good,  nothing  against  it.  I  know  they  received  orders  for 
castor  oil :  they  expected  it.  It  was  first  filtered,  and  then  bottled. 
I  saw  some  in  course  of  filtering  on  the  Tuesday  in  the  premises  in 
Quality  Street.  They  had  formerly  smaller  premises  by  a  great  deal. 
I  made  a  suggestion  that  they  should  insure  to  a  larger  amount,  if 
they  meant  to  have  larger  premises. 

J3y  the  Court. — ^I  knew  W.  B.  Pyott  eighteen  months  ago.  George 
joined  the  business  about  four  months  before  the  fire.  W.  B.  Pyott 
was  in  business  about  four  months  before  that. 

David  A.  Pyott. — I  am  brother  of  the  pannels.  I  am  eighteen 
years  of  age.  I  assisted  in  my  father's  shop  at  the  time  of  the  fire. 
My  father  is  a  grocer.  I  remember  the  Saturday  night  my  two  brothers 
came  home  about  seven,  and  left  about  half -past  nine.  They  then  went 
to  go  home.  The  house  is  close  by.  We  shut  about  twelve.  My  brothers 
were  then  in  bed.  I  went  to  bed.  My  brothers  slept  in  the  room  between 
kitchen  and  parlour.  The  wall  of  my  room  is  of  lath  and  plaster.  The 
outer  door  was  locked.  The  lock  makes  a  noise  when  opened.  I  heard 
no  noise  as  if  door  opened.  I  saw  my  two  brothers  at  breakfast,  at 
half-past  nine.     There  was  nothing  in  their  conduct  or  appearance  pe- 


Digitized 


by  Google 


492  CASES  BEFORE  THE  HIGH  OOURT 

No.  81.    culiar,  that  I  observed.    There  was  an  alarm  ^yen.    A  porter  came. 

^  r^W ^B*  ^®  ^^*  *^®  ^ej8.    One  of  them  gave  the  keys  to  the  porter.    He  got 

Pyott.  *  np  at  once  and  gave  them.     My  brothers  expected  an  agency  for  rice 

Hiffh Court.  ^'^°^  *  house  in  Liverpool.     I  saw  William  writing  out  securing  to 

June  16.    get  a  large  stock  of  that  article.    Both  my  brothers  went  to  the  ware- 

^^^^'      house,  in  a  few  minutes  after  the  news  of  the  fire  came.    I  was  up  be- 

Wilful     foie  them.     They  were  dressing ;  one  was  shaving.    The  books  were 

ing.    *  S^^*    I  ^00^  ^^®°^  ^  ™y  aunt's,  close  to  the  premises.    They  were 

afterwards  given  to  the  officers. 

Cross-examined  by  the  Lord  Advocate. — ^They  staid  a  quarter  of 
an  hour  on  the  Saturday  evening,  when  they  first  came  in,  and  they 
told  mother  to  send  home  something  for  supper.  They  got  supper. 
We  understood  they  were  going  home.  They  kept  the  keys  of  the 
premises  in  their  own  bed-room.  There  were  two  doors  to  the  room 
they  slept  in.  They  kept  the  keys.  William  Pyott  gave  them  when 
they  were  asked  for. 

By  the  Court. — ^They  did  not  mention  where  they  were  going  at 
seven,  nor  did  they  mention  at  half-past  nine  where  they  had  been. 

EuPHEMiA  Cameron. — I  lived  in  March  last  with  Mr  Pyott  I 
remember  the  Saturday  evening  of  the  fire.  Both  brothers  came  home 
about  half-past  nine.  They  got  their  supper  and  went  to  bed.  I 
cleaned  their  boots,  and  took  them  out  of  the  room.  I  had  no  reason 
to  suspect  that  any  one  went  out  of  the  house  during  the  night  The 
boots  had  not  been  used. 

The  Lord  Justice-Clerk,  in  charging  the  Jury,  said, 
it  had  been,  during  a  great  part  of  the  trial,  matter  of 
grave  doubt  to  the  Court,  whether  they  should  not 
have  been  bound  to  direct  the  Jury  to  acquit  the  pannels, 
on  the  ground  that  it  was  not  distinctly  disclosed  in  the 
evidence  for  the  Crown  (assuming  that  one  of  the  pan- 
nels was  guilty),  which  of  the  two  pannels  was  guilty,  or 
both.  This  raised  a  grave  question,  for,  if  committed  by 
one  only,  and  the  Jury  were  uncertain  which,  it  would 
have-  been  their  duty  to  have  acquitted  both,  inasmuch 
as  they  could  not  have  returned  a  certain  verdict.  All 
difficulty,  however,  seemed  to  be  done  away  by  the  course 
the  case  had  taken,  as  the  two  brothers  were  traced  to< 
gether,  from  the  locking  up  on  the  Saturday  evening, 
until  the  discovery  of  the  fire  on  the  Sunday  morning. 
The  Jury  would  therefore  consider  them  as  alike,  either 
guilty  or  innocent. 
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The  Jury,  by  a  majority,  found  the  pannels  Guilty  as    N0.81. 
libelled.  and  w.^b. 

Pyott, 


In  respect  of  which  verdict  of  assize,  they  were  sen-  june  le!*' 
tenced  to  be  transported  for  the  period  of  fourteen  years.     ^®^^- 


Wilful 
Fire-Rais- 
ing. 


NORTH   CIRCUIT. 

PERTH. 

Autumn  1851. 

Judgu — ^Tbb  Lord  Justice  Clsrk  and  Lord  Wood. 

John  Wilson,  AppellaDt— ^tfin«ar. 

▲GAINST 

Alexander  Watson,  RespoDdent-*(Tf^rcf. 

AppBAii— CoMPBTENOT — INTERDICT.—- Held,  that  an  appeal  to  the 
Ciicuit  is  competent  against  a  jadgment  in  an  action  of  interdict. 
Opinion^-That  in  all  cases  an  appeal  to  the  Gironit  is  competent, 
unless  the  party  objecting  can  shew  that  the  subject-matter  at  issue 
exceeds  the  sum  of  £25  sterling ;  and  that  the  vnui  of  preying  this 
lies  upon  the  objector. 

Tras  was  an  appeal  from  the  judgment  of  the  Sheriff  ^^^^ 
of  Fife,  in  an  action  of  interdict,  at  the  instance  of  an   Watson, 
heritable  creditor  against  a  personal  creditor,  who  at-    ^^\' 
tempted  to  carry  off,  by  poinding,  moveables  on  the     ^^^t. 
ground  of  the  property  included  in  the  heritable  bond.    Appeal. 
The  poinding  was  for  the  sum  of  £6,  interest  and  ex- 
penses ;  but  the  poinded  articles,  it  was  said,  greatly  ex- 
ceeded that  amount  in  value. 

Watson,  the  heritable  creditor,  applied  for  interdict 
against  the  poinding  being  carried  out,  and  having  ob- 
tained an  interim  interdict,  immediately  thereafter 
brought  an  action  of  poinding  the  ground ;  whereupon 
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No.  82.  the  Sheriff,  in  respect  of  the  poinding  of  the  ground,  de- 
Watson/  dared  the  interdict  perpetual,  and  found  the  heritable 
Perth,  creditor  entitled  to  his  expenses. 
1851.'  Wilson,  the  personal  poinding  creditor,  appealed  to 
Appeal,  the  Circuit,  and  the  case  was  argued  before  the  Lord 
Justice-Clerk. 

GiFFORD,  for  Watson,  objected  to  the  competency  of 
the  appeal,  on  the  ground  that  the  action  was  ad  factum 
preBstandum^  and,  as  such,  not  one  of  the  cases  reviewable 
by  the  Circuit  Court  under  the  Jurisdiction  Act.  He 
submitted  that  the  competency  must  be  decided  by  a  re- 
ference to  the  conclusion  or  prayer  of  the  original  petition, 
and  that  petition  contained  no  conclusion  for  any  specific 
sum,  so  as  to  shew  that  the  subject-matter  was  under  the 
value  of  £25,  but  merely  a  general  conclusion  for  inter- 
dict against  the  poinding  of  certain  moveable  subjects. 
In  support  of  this  objection  he  referred  to  Davidson  v. 
Rmselh  Nov.  21,  1812,  F.  C;  WUson  v.  Addison,  Perth, 
Oct.  11,  1845,  Broun,  vol.  ii.  p.  519. ;  Glass  v.  Thoti, 
April  24,  1848,  Arkley,  p.  468,  and  cases  there  referred 
to.  The  case  of  Glass,  was,  he  submitted,  strictly  analo- 
gous to  the  present,  for  there,  that  which  in  the  schedule 
of  poinding  was  valued  at  only  £11,  was  claimed  by  a 
third  party  as  his  property.  The  Sheriff  sustained  the 
claim  of  the  compearer,  and  an  appeal  by  the  poinding 
creditor  to  the  Circuit  was  found  incompetent.  Lord 
Moncreiff  held  that  the  claim  of  the  third  party  for  the 
goods  must  be  viewed  as  the  summons^  and  as  its  con- 
clusions was  not  pecuniary,  but  for  delivery  of  the  ipsa 
corpora  of  the  sheep,  he  was  of  opinion  that  the  appeal 
was  incompetent,  and  would  have  been  so  though  only 
one  sheep  had  been  poinded.  The  interlocutor  dismiss- 
ing the  case  as  incompetent  in  Glass'  case,  was  pro- 
nounced after  full  argument,  and  after  his  Lordship  bad 
made  avizandum  to  consider  the  question. 

The  Lord  Justice-Clerk,  without  calling  on  tbe 
counsel  for  the  appellant,  repelled  the  objection.  He 
held  that  tbe  Jurisdiction  Act,  by  its  terms,  imposed  no 
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restriction  on  the  right  of  appeal,  in  respect  of  the  nature 
of  the  action,  provided  only  that  the  real  value  of  the 
subject-matter  in  dispute  did  not  exceed  £25.  Nor  did 
the  act  require  that  the  conclusions  of  the  summons  in 
the  case  appealed,  should  be  pecuniary,  or  should  bear 
on  its  face,  or  contain  materials  for  shewing,  that  the 
value  of  the  subject  was  under  £25.  An  appeal  lay  in 
every  case,  except  where  the  subject-matter  in  dispute 
exceeded  £25  in  value ;  and  in  every  case  where  a  party 
objected  to  the  competency,  the  ontis  of  proving  that  the 
value  exceeded  that  sum,  lay  with  the  objector.  In  re- 
gard to  the  case  of  Glass,  and  similar  cases,  his  Lordship 
observed,  that  he  did  not  think  they  had  been  rightly 
decided,  and  although  a  decision  by  the  Justiciary  on  a 
certified  case  would  be  binding  on  judges  on  Circuit,  yet 
he  did  not  think  that  the  opinion  of  a  single  judge  on 
Circuit  would  necessarily  be  binding  on  his  successors. 
In  the  present  case,  he  had  no  difficulty  in  repelling  the 
objection. 

The  note  by  the  Lord  Justice-Clerk,  annexed  to  his 
interlocutor,  so  far  as  the  objection  was  concerned,  is  as 
follows : — *  It  appears  to  the  Lord  Justice-Clerk  that 
'  the  objection  to  the  competency  proceeds  on  a  mistake 
'  as  to  the  question  to  be  decided.  Appeal  is  excluded 
'  if  the  value  is  above  a  certain  sum.  That  cannot  be 
'  shewn  in  the  present  or  similar  cases.' 

Appeal  sustained. 


No.  82. 
Wilson  r. 
Watson. 

Perth. 

Oct.  1. 

1851. 

Appeal. 


W.  A.  Taylor,  Cupar,— R.  Wilson,  Cupar,— Agents. 
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HIGH    COURT. 

Present, 

The  Lord  Jubticb-Clerk, 

Lords  Colonsay  and  Cowan. 

Her  Majesty's  Advocate— nSb/.-^rw.  />«w — G.  Young  A,D. 

AGAINST 

John  Mooney — Carney  Ritchie. 

TnEFT. — A  pannel,  from  whom  certain  articles  had  been  porcbased, 
received  from  the  purchaser  a  one-pound  note,  in  order  that  ho 
might  retain  the  price,  and  return  the  balance.  He  appropriated 
the  whole  sum. — Held,  that  this  was  Iheft  of  the  one-pound  note, 
and  not  merely  of  the  balance. 

No.  83.       John  Mooney  was  charged  with  the  crime  of  Theft, 
MooMv.  especially  when  committed  by  a  person  who  has  been 
HighConrt.  previously  convicted  of  theft : 

Nov.  17. 

In  so  FAB  as,  on  the  4th  day  of  October  1851,  or  on  one  or  other  of 
the  days  of  that  month,  or  of  September  immediately  preceding,  or  of 
November  immediately  following,  in  or  near  the  shop  or  other  pre- 
mises in  or  near  Leith  Wynd,  Edinburgh,  then  and  now  or  lately 
occupied  by  you  the  said  John  Mooney,  you  the  said  John  Mooney 
did,  wickedly  and  feloniously,  steal  and  theftuously  away  take,  a 
bank  or  banker's  noto  for  one  pound  sterling,  the  property  or  in  the 
lawful  possession  of  George  Young,  labourer,  then  and  now  or  lately 
residing  with  John  Leyden,  labourer,  in  or  near  Leith  Wynd,  Edin- 
burgh, which  was  then  and  thero  handed  or  delivered  to  you,  for  the 
purpose  of  procuring  change  therofor,  and  for  the  taking  payment 
therefrom  of  twopence  halfpenny,  or  theroby,  as  the  price  of  a  small 
quantity  of  potatoes,  fish,  and  whisky,  or  other  articles,  which  had 
been  furnished  by  you,  or  in  your  said  shop  or  premises,  to  the  said 
George  Young,  and  of  delivering  to  him  the  balance,  amounting  to 
nineteen  shillings  and  ninepence  halfpenny  sterling,  or  thereby :  Or 
OTHERWISE,  time  and  place  above  libelled,  or  time  above  libelled,  and 
at  some  other  place  in  or  near  Edinburgh  to  the  prosecutor  unknown, 
you  tho  said  John  Mooney  did,  wickedly  and  feloniously,  steal  ami 


1851. 


Theft. 
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theftnoualy  away  take,  the  fozesaid  balance  of  nineteen  shillings  and     No.  83. 
ninepenoe  halfpenny,  or  thereby,  the  property  or  in  the  lawful  pos-    ^^^^ 
session  of  the  said  George  Young ;  and  you  the  said  John  Mooney  are  -  - 


Theft. 


habit  and  repute  a  thief,  and  have  been  previously  convicted  of  theft.      I^J^  /"^* 

1851.  ' 

The  indictment  was  found  relevant  without  objection. 
The  pannel  pleaded  Not  Guilty. 
Evidence  having  been  led  in  support  of  the  charge, 
The  Lord  Justice  Clerk,  in  charging  the  Jury,  ob- 
served :     *  You   may  lay  aside  altogether  the  second 

*  alternative  of  the  indictment.    If  there  was  theft  at  all, 

*  it  was  theft  of  the  one-pound  note.' 
The  Jury  unanimously  found  the  pannel  Guilty  of  the 

theft  of  the  one-pound  note,  as  libelled. 

In  respect  of  which  verdict,  the  prisoner  was  sen- 
tenced to  be  Transported  beyond  seas  for  the  period  of 
seven  years. 


Heb  Majesty's  Advocate — Sol,  Gen.  Deas — G.  Young  A.D. 

AGAINST 

RoDiNA  Burnet — Broun, 
Elizabeth  Fisher — Carnegy  Ritchie, 

AND 

William  Masterton. 

TnEPT— Reset — Evidence — Hearsay. — Two  paunels  were  accnsed 
of  stealing  two  £50  Bank  of  England  notes,  and  a  third  was  charged 
in  the  same  indictment  with  resetting  them.  The  alleged  resetter 
was  fagitated  for  non-appearance.  Held,  that  statements  made  by 
him,  and  a  letter  written  bj  him  on  bis  apprehension  in  London,  in 
the  act  of  passing  one  of  the  stolen  notes,  were  admissible  in  evi- 
dence, to  the  effect  of  identifying  him  as  a  party  whose  house  the  No.  84. 
two  other  panuels  were  proved  to  have  frequented.  Buniet°and 

Others. 

RoBiNA  BuKNET  and  Elizabeth  Fisher  were  charged  iiicii  Court. 
with  the  Theft  of  Two  Fifty-Pound  Bank  of  England  _  ml]' 
Notes ;  and  William  Masterton,  designed  in  the  in-    Theft. 
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No.  84.    dictment  as  '  grocer  and  spirit-dealer,  in  or  near  Saint 
Burnetwid  *  James  Pkco,  in  or  near  Edinburgh,'  was  charged  with 

^^^^"-    Resetting  the  Notes. 
^Nov?!??'     The  theft  was  alleged  to  have  been  committed  on  the 
_l^!lilCalton  Hill,  on  the  17th  or  18th  of  June  1851. 

The  pannel  Masterton  was  outlawed  for  non-appearance. 

The  pannels  Burnet  and  Fisher  pleaded  Not  Guilty. 

In  the  course  of  the  trial,  it  appeared,  that  one  of  the 

notes,  of  which  the  number  was  known,  and  payment  of 

which  had  been  stopped  at  the  Bank  of  England,  was 

presented  by  Masterton  on  the  6th  July. 

James  Cambus,  Cashier  of  the  Bank  of  England — Deponed,  A 
note  was  presented  at  tie  Bank,  on  the  5th  July.  We  had  informa- 
tion of  it  as  stolen,  and  stopped  it.  I  pnt  the  man  into  the  eecretazy's 
office.     He  gave  his  name  William  Masterton. 

George  Russell,  an  Officer  of  the  Lotidon  Detective  Police. — I  was 
in  the  Bank  of  England  on  the  5th  July.  A  man  presented  this  note. 
I  took  him  into  custody ;  he  was  afterwards  liberated  on  bail.  I  was 
told  in  his  presence  that  he  wrote  a  letter. 

Broun,  for  the  pannel  Burnet,  objected,  that  neither 
the  letter  nor  the  statements  of  Masterton  formed  com- 
petent evidence  against  Burnet.  Even  had  Masterton 
been  at  the  bar,  his  declaration  could  not  have  been  re- 
ceived against  Burnet ;  still  less  could  any  letter  alleged 
to  have  been  written  by  him.  Besides,  the  statements 
of  Masterton  were  liable  to  the  objection  of  being  mere 
hearsay  evidence. 

The  Solicitor-General,  for  the  prosecution,  explained, 
that  his  only  object  in  producing  the  letter,  and  putting 
in  evidence  the  statements  of  Masterton,  was  to  identify 
Masterton  as  the  party  whose  shop  the  pannels  Burnet 
and  Fisher  frequented.  He  was  quite  entitled  to  prove 
whatever  tended  to  trace  the  stolen  note  from  the  pos- 
session of  the  pannel  to  that  of  Masterton,  in  whose  hands 
it  was  identified. 

The  Lord  Justice-Clerk. — ^The  object  of  the  prose- 
cutor is  not  to  make  the  letter  and  these  statements  di- 
rect evidence. 
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Broun. — ^If  they  cannot  be  made  evidence  directly    No.  84. 
against  Burnet,  can  they  be  made  evidence  indirectly  ?    surnet'iuid 

Lord  Colonsay. — ^This  is  just  evidence  explaining —2!^!I!l. 
how  the  person  apprehended  by  Russell  is  identified  with  rfov.  i^* 
William  Masterton, keeping  a  grocery  and  spirit  shop  in.  ^^^ 
St  James  Place,  Edinburgh. 

The  Court  therefore  repelled  the  objection,  but  held 
that  the  prosecutor  ought  first  to  establish  some  con- 
nexion or  communication  between  Masterton  and  Burnet. 

The  Counsel  for  the  Crown  then  called — 

Charles  Green,  Serjeant  of  Police^  who  deponed, — On  the  night 
of  the  17th  Jane,  I  saw  the  prisoners  together  at  the  end  of  Register 
Street,  about  twenty  minutes  to  ten.  They  are  companions.  I  know 
the  shop  of  William  Masterton,  in  James'  Place.  I  have  seen  the 
pannels  in  that  shop ;  Fisher  oftener  than  Burnet.  I  hare  seen  them 
both  separately  and  together.  It  was  some  time  before  Jane  that  I 
saw  them ;  two  weeks  or  so  before. 

George  Russell,  recalled. — Masterton  admitted  that  he  wrote  that 
document — the  letter  in  question.  He  said  he  was  a  shopkeeper  in 
Edinburgh,  in  St  James'  Place ;  a  grocery  and  spirit  store ;  and  that 
he  had  a  brother  in  Edinburgh. 

John  Masterton  then  identified  the  letter  as  being  in  his  brother's 
handwriting. 

The  Solicitor-General  addressed  the  Jury  on  the 
part  of  the  Crown,  and  was  followed  by  the  Counsel  for 
the  pannels  Burnet  and  Fisher  respectively. 

The  Lord  Justice-Clerk  charged  the  Jury,  intimating 
an  opinion  that  the  case  was  not  proved  as  against  Fisher. 

The  Jury,  by  a  majority  of  one,  found  the  charge  Not 
Proven. 

In  respect  of  which  verdict,  the  pannels  were  assoilzied 
mnpliciter^  and  dismissed  from  the  bar. 
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Her  Majesty's  Advocate — SoL-Gen,  Deat^G,  Young  A,D. 

AGAINST 

William  Rait — Adam. 

Indictment — Reletancy — Aogratations. — Mode  of  libelling  ag- 
gravations, which  was  found  relevant,  where  the  major  proposition 
of  the  indictment  included  several  charges,  to  all  of  which  the  ag- 
gravations did  not  apply. 

No.  85.        William  Rait  was  indicted  and  accused  : 

William 
Rait. 
...  .  ^  That  albeit,  by  the  laws  of  this  and  of  every  other  well-governed 

Nov.  1 7.    realm.  Falsehood,  Fraud,  and  Wilful  Imposition,  especially  when  com- 
^^^^'      mittod  by  a  person  who  has  been  previously  convicted  of  Falsehood, 
Falsehood,  Fraud,  and  Wilful  Imposition ;  As  also  Forgery,  especially  when  com- 
Wilful' im^  mitted  by  a  person  who  has  been  previously  convicted  of  Forgery;  As 
position ;  as  also,  the  wickedly  and  feloniously  using  and  uttering,  as  genuine,  a 
also  Theft,  p^pged  order  or  writing,  knowing  the  same  to  be  forged,  especially 
when  committed  by  a  person  who  has  been  previously  convicted  of 
using  and  uttering,  as  genuine,  forged  orders  or  writings,  knowing  the 
same  to  be  forged ;  As  also.  Theft,  are  crimes  of  an  heinous  nature,  and 
severely  punishable :  Yet  true  it  is  and  of  verity,  that  you  the 
said  William  Rait  are  guilty  of  the  said  crimes,  aggravated  as  afore- 
said, or  of  cue  or  more  of  them,  actor,  or  art  and  part. 

Adam,  for  the  pannel,  objected — Certain  crimes  were 
set  forth  in  the  major  proposition,  as  being  aggravated, 
and  also  theft,  without  aggravations ;  whereas,  the  minor 
charged  the  panel  with  being  *  guilty  of  the  said  crimes, 

*  aggravated  as  aforesaid,'  and  was  thus  applicable  only 
to  the  crimes  set  forth  as  being  aggravated,  and  not  to 
the  theft,  which  therefore  was  not  relevantly  libelled. 

Young. — Such  is  the  invariable  form  in  which  in- 
dictments are  drawn  in  similar  cases.  M^Callnin^  High 
Court,  March  7,  1836 ;  Swinton,  vol.  i.  p.  64. 

The  Court  repelled  the  objection,  but  intimated  an 
opinion,  that  the  indictment  might  have  borne  that  *  you 
'  the  said  William  Rait  are  guilty  of  the  said  crimes,  or 

*  of  one  or  more  of  them,  aggravated  as  aforesaid,  in  so 

*  far  as,  &c.' 
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Present, 
The  Lord  Justice-Clerk,  Dec.  8. 

1851. 

Lords  Wood,  Ivory,  Golonsay,  and  Cowak. 

Her  Majesty's  Advocate — iSol,'Gen.  Dbas— Fotin^  A.  D. 

against 

Joseph  Kilgour — Craufurd. 

Relevancy— TnEFT«— Fraud— Breach  of  Trust  and  Embezzle- 
ment— Husband  and  Wife. — Held,  1.  That  it  was  criminal  in  a 
Husband,  who,  by  antenuptial  contract,  had  excluded  his  right  of 
administration,  to  appropriate  sarreptitiously  a  sum  of  money,  a  por- 
tion of  an  heritable  bond,  forming  part  of  the  Wife's  tocher. 

2.  That  the  Indictment  was  relevantly  laid  as  a  charge  of  Theft. 

Joseph  Kiloour  was  charged  with  Theft,  as  also  no.86. 
Fraud,  as  also  Breach  of  Trust  and  Embezzlement,  or  ku^^. 
one  or  more  of  the  said  crimes :  High  court. 

Dec.  8. 
In  bo  far  as,  an  antenuptial  contract  of  marriage,  dated  on  or  about  _}^}l_.. 
the  21st  day  of  March  1849,  having  been  entered  into  and  executed  '^ ^^^^^  ^^^ 
between  you,  the  said  Joseph  Kilgour  and  Margaret  M^Arthur  or     Trust. 
M^Arter  or  Jack,  now  Margaret  Kilgour,  your  wife,  whereby  the  said 
Margaret  M'Arthur  or  M^Arter  or  Jack,  disponed  and  conveyed  to 
herself  and  the  child  or  children  of  the  marriage  between  you  and  her, 
if  there  should  be  any,  and  failing  such  child  or  children,  to  you  the 
said  Joseph  Kilgour  in  the  event  of  your  surviving  her,  the  whole  he- 
ritable and  moveable  means  and  estate  of  every  description  then  per- 
taining, or  which  should  pertain  thereafter  to  her,  and  which  means 
and  estate  are  described  or  mentioned  in  the  said  contract  as  then  con- 
sisting in  part  of  certain  dwelling-houses  situated  in  Broad  Street, 
Alloa,  the  sum  of  £200,  contained  in  a  bond  and  disposition  in  secu- 
rity, by  John  Golder,  watchmaker  in  Alloa,  over  the  dwelling-houso 
and  grounds  belonging  to  him,  situated  at  the  north-west  end  of  Alloa, 
two  shares  in  the  Steam«Boat  Company,  a  share  in  the  Alloa 

Ghis- Works,  the  sum  of  £80,  contained  in  a  bond  by  the  Alloa  Town 
Trustees,  and  a  sum  of  money  lying  in  the  Western  Bank  upon  a  de- 
posit receipt,  but  which  disposition  and  conveyance  contained  in  the 
said  contract,  is  thereby  declared  to  be  subject  to  the  conditions,  pro- 
visions, and  stipulations,  expressed  in  the  said  contract  in  the  following 
or  some  similar  terms,  viz. :  *  It  is  hereby  agreed  upon  by  both  parties. 
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No.  86.     '  that  the  said  heritable  subjects  and  heritable  debt,  and  the  shares  in 
Kiiwnir    '  ®^*^  Steam-Boat  Company  and  Gas  Company,  and  whole  other  means 


and  estate  presently  pertaining  to  or  which  shall  hereafter  be  acquired 

Dec.  8.     *  by  her,  shall,  notwithstanding  this  conveyance,  still  remain  the  pro- 

^^^^'      *  perty  of  the  said  Margaret  M'Arthur  or  Jack,  and  be  at  her  disposaJ, 

Theft  and  *  and  she  hereby  reserves  to  herself  full  power  and  liberty  by  herself 

Tn^^    *  alone,  without  consent  of  the  said  Joseph  Kilgour,  to  assign  and  dis- 

^  pone,  by  way  of  a  mortU  causa  deed,  testament,  or  otherwise,  her 

*•  said  heritable  and  moveable  moans  and  estate,  the  shares  in  said  com- 

'  panics  and  principal  sams  belonging  to  her  generally  and  particularly 

'  before  mentioned,  and  such  means  and  estate  as  she  may  hereafter 

*•  acquire ;  and  the  said  Joseph  Kilgour  renounces,  by  these  presents, 

*•  all  right,  title,  and  interest,  he  has  or  might  have  to  the  rents  or  pro- 

^  fits  of  the  said  heritable  property,  and  of  the  said  sum  of  £200,  and 

^  the  said  shares,  and  sums  of  money,  principal  and  interest,  either  in 

'  virtue  of  his  jus  mariti  courtesy,  or  otherwise,  it  being  farther  de- 

*  dared,  that  the  same  shall  neither  be  liable  to  his  deeds  nor  subjected 

*  to  the  legal  diligence  of  his  creditors  for  payment  of  the  debts  already 
*'  contracted,  or  which  shall  be  contracted,  by  him,  declaring  that  the 
^  said  rents,  profits,  and  interest  of  the  said  principal  sums  of  money, 
'  shall  be  payable  to  the  said  Margaret  M'Arthur  or  Jack,  exclusive 
*-  of  the  jus  mariti  of  her  said  intended  husband,  without  his  consent, 
'  and  upon  her  own  receipt  and  discharge  therefor ;  and,  in  the  event 

*  of  it  being  necessary  to  uplift  the  said  sum  of  £200,  and  the  said 
'  shares  or  sums  of  money  above  mentioned,  or  part  thereof,  the  said 
'  Margaret  M'Arthur  or  Jack  hereby  reserves  full  power  to  uplift  the 
'  same,  and  to  grant  receipts  and  discharges  therefor  m  her  own  name, 
'  which  receipts  shall  be  sufficient  for  the  sums,  principal  and  interest, 
'  or  any  part  thereof;  and  she  shall  be  entitled,  without  the  consent  of 
'  her  said  husband,  to  lend  out  and  re-employ  the  same,  and  to  take 
'  the  bonds  or  other  securities  to  be  granted  therefor,  payable  to  her- 
'  self :  But  it  is  hereby  declared,  on  the  other  hand,  that  the  whole  of 
'  the  property  which  shall  pertain  to  the  said  Margaret  M'Arthur  or 
'  Jack  at  her  decease,  in  the  event  of  her  predeceasing  her  said  in- 
'  tended  husband,  and  which  shall  remain  undisposed  of  by  her,  and 
'  which  shall  not  be  conveyed  by  mortis  causa  deed  or  testament  to 
'  any  other  party,  shall  belong,  in  conformity  with  the  conveyance 
'  hereof  already  made,  to  the  said  Joseph  Kilgour,  her  intended  hos- 
'  band :'  And  it  having  become  necessary  to  uplift  the  foresaid  sum  of 
£200,  and  the  said  John  Golder,  watchmaker,  the  debtor  in  the  said 
bond  and  disposition  in  security,  now  or  lately  residing  at  Douglas,  in 
the  parish  of  Douglas,  and*  county  of  Lanark,  or  Janet  Golder,  his 
daughter,  and  now  or  lately  residing  with  him,  or  some  other  person 
acting  for  him  or  on  his  behalf,  having,  on  the  31st  day  of  May  1851, 
or  on  one  or  other  of  the  days  of  that  month,  or  of  April  immediately 
preceding,  or  of  June  immediately  following,  within  or  near  the  house 
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or  office  in  or  near  Mar  Street  of  Alloa,  in  the  county  of  Clackmannan,     No.  86. 
then  and  now  or  lately  occupied  by  John  Watson,  writer  there,  paid     ^J^^^ 

to  the  said  Margaret  Kilgour,  your  wife,  or  to  David  Dunsyre  Syme,  — ^ - 

then  and  now  or  lately  clerk  to  William  Spence,  writer  in  Alloa,  as  '^^^^  g. 
acting  for  her,  and  on  her  behalf,  the  sum  of  <£200  sterling,  consisting  l^^l- 
of  Five  Bank  or  Banker's  Notes  for  Twenty  Pounds  sterling  each,  and  xhoft  and 
Twenty  Bank  or  Banker's  Notes  for  Five  Pounds  sterling  each,  or  con-  ^Jj^^c**  «f 
sisting  of  bank  or  banker's  notes  of  some  other  description  to  the  pro- 
secutor unknown,  to  the  amount  of  £200  sterling,  being  the  sum  con- 
tained in  said  bond  and  disposition  in  security ;  and  the  said  bank  or 
banker's  notes  having  immediately  thereafter,  and  within  or  near  the 
said  house  or  office,  been  delivered  and  entrusted  to  you  the  said  Joseph 
Kilgour,  by  the  said  Margaret  Kilgour,  your  wife,  or  by  the  said  David 
Dunsyre  Syme,  in  order  that  you  might  carry  the  same  from  the  said 
house  or  office  straightway  to  the  office  or  business  premises  of  the 
Western  Bank  of  Scotland,  in  Alloa  aforesaid,  there  to  be  deposited  in 
name  of  your  said  wife,  and  for  her  exclusive  behoof,  or  you  having, 
then  and  there,  wickedly  and  feloniously,  taken  possession  of  the  said 
bank  or  banker's  notes,  upon  the  fraudulent  pretence  of  counting  and 
thereafter  carrying  the  same  for  your  said  wife,  straightway  to  the  said 
office  or  business  premises  of  the  Western  Bank  of  Scotland,  there  to 
be  deposited  as  aforesaid,  your  real  object  and  intention  being,  fraudu- 
lently and  feloniously,  to  keep  and  appropriate  the  same  to  your  own 
uses  and  purposes,  you  the  said  Joseph  Kilgour  did,  time  above  libelled, 
in  or  near  the  said  house  or  office  occupied  by  the  said  John  Watson, 
or  at  or  near  the  said  office  or  business  premises  of  the  Western  Bank 
of  Scotland,  in  Alloa  aforesaid,  or  at  some  part  of  Alloa  between  said 
places,  wickedly  and  feloniously,  steal  and  theftuously  away  take,  the 
Bank  or  Banker's  Notes  above  libelled,  to  the  amount  of  £200  ster- 
ling, the  exclusive  property,  or  in  the  lawful  possession,  of  the  said 
Margaret  Kilgour,  your  wife  ;  or  otherwise,  time  and  place  aforesaid, 
you  the  said  Joseph  Kilgour  did,  fraudulently  and  feloniously,  and  in 
breach  of  the  trust  reposed  in  you,  embezzle  and  appropriate  to  your 
own  uses  and  purposes  the  Bank  or  Banker's  Notes  above  libelled,  to 
the  amount  of  «£200  sterling,  the  exclusive  property,  or  in  the  lawful 
possession,  of  the  said  Margaret  Kilgour,  your  wife. 

Craufued  objected  to  the  relevancy  of  the  libel,  as 
charging  the  husband  with  having  appropriated  to  him- 
self property  forming  part  of  the  goods  in  communion, 
and  thereby  having  conmiitted  theft.  The  wife  was  in 
law  eadem  persona  with  the  husband  ;  and  nothing  was 
more  certain  than  that  a  man  could  not  steal  from  him- 
self. He  did  not  contend  that  a  husband  might  not, 
under  such  circumstances  as  the  indictment  alleged,  com- 
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No.  86.  mit  an  innominate  offence,  or  perhaps  a  charge  of  fraud 
Ki^(fur.  might  competently  be  preferred ;  but  there  was  neither 
HighOmrt.  prcccdent  nor  authority  for  holding  such  specks  facti  to 
^^1^'  amount  to  theft.  It  seemed  to  be  settled  law,  that  a 
Tiieft  aud  wife  could  Hot  steol  from  her  husband ;  since,  in  the  two 
^Tmst.^^  cases  which  were  alone  known,  the  charge  had  been 
withdrawn,  with  concurrence  of  the  Court.  It  was  ssdd 
that,  in  this  case,  the  Jus  mariti  was  excluded ;  but  that 
did  not  alter  the  legal  principle,  if  he  was  right  in  assuming 
that  a  wife  could  not  steal  from  her  husband.  Marriage, 
in  her  case,  excluded  administration,  except  under  the 
implied  preposituray  limited  and  restrained  by  law.  The 
husband,  by  his  contract,  merely  renounced  what  he  would 
otherwise  have  enjoyed  ea;  lege;  and  it  was  all  the  stronger 
in  his  favour,  that  this  was  a  contract  of  renunciation  on 
his  part,  whilst,  in  the  case  of  the  wife,  she  could  never 
have  the  right  propria  Jure.  (Cases  otBecket,  April  26, 
1831 ;  Bell's  Notes  to  Hume,  p.  23 ;  M'Leod,  October 
14,  1838,  Swinton,  vol.  ii.  p.  190 ;  Rosooe's  Criminal 
Digest,  3d  edit.  pp.  594-5 ;  Russell  on  Crimes,  vol.  i. 
p.  22.)  It  was  a  separate  question,  as  to  whether 
the  minor  was  relevantly  framed  to  infer  a  charge  of 
fraud.  There  was,  however,  an  objection  arising  on  the 
score  of  insufficiency;  which  applied  to  this  charge,  viz. 
that  the  minor,  being  distinct  as  to  the  mode  in  which 
the  alleged  theft  was  said  to  have  been  committed, 
merely  used  the  words  '  or  otherwise'  committed  the 
said  offence,  without  distinct  reference  to  the  modus 
operandiy  as  laid  in  the  charge  of  theft,  or  any  other 
specific  description  of  the  offence  charged.  Had  it  said 
in  *  manner  aforesaid,'  or  used  any  equivalent  words, 
that  might  have  done,  but  as  a  minor  to  the  charge  of 
fraud,  as  charged  in  the  major,  the  present  indictment 
was  insufficient. 

Lord  Wood. — I  am  of  opinion  this  indictment  is  well 
drawn.  The  bond  was,  by  valid  and  onerous  contract, 
the  property  of  the  wife,  notwithstanding  the  marriage. 
The  money  was  uplifted,  and  the  charge  made  is,  that 
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the  paimel  feloniously  stole  it.  That  such  an  act  consti-  No.  as. 
tuted  theft,  and  that  it  is  properly  and  sufficiently  charged  Kiig?ur. 
in  this  libel,  I  am  clear.  The  argument  for  the  prisoner  High  court. 
was  twofold :  1st,  From  the  analogy  drawn  from  the  m^ 
case  of  a  wife,  who,  it  is  said,  cannot  steal  from  her  hus-  Theft  and 
band.  This  argument,  however,  proceeds  upon  a  mis-  ^t^^."*^ 
take.  No  decision  to  the  effect  stated  has  ever  been 
pronounced.  The  question,  no  doubt,  has  been  raised, 
and  abandoned ;  but  I  by  no  means  concur  in  holding, 
that,  in  no  possible  case,  can  a  wife  steal  from  her  hus- 
band. Quite  the  reverse.  Notwithstanding  the  commu" 
nio  boTwrum,  the  property  inter  vivos  is  in  the  husband ; 
and  I  can  conceive  various  cases,  wherein  appropriation 
by  the  wife,  for  her  exclusive  use,  would  be  theft.  Here, 
however,  the  rights  and  obligations  of  the  parties  are  de- 
fined by  express  contract ;  the  husband  expressly  excluded 
hisjtis  mariti.  It  is  said  he  could  not  do  so,  so  effectually 
as  to  make  lis  own  appropriation  theft,  the  property  still 
being,  in  the  eye  of  law,  goods  in  communion.  But,  as 
I  have  before  said,  I  think  this  insufficient.  If  the  wfe 
can  steal,  notwithstanding  her  implied  mandate,  and  there 
is  no  decision  to  the  contrary,  most  clearly  the  husband 
can,  when  he  has  renounced  every  implied  right,  by  an 
onerous  obligation.  But  then,  2dly,  It  is  said  that  the 
husband  and  wife  must  be  regarded  as  eadem  persona. 
But  that  argument  is  plainly  fallacious.  They  are  so  in 
some  things,  not  so  in  others.  It  can  never  be  pretended 
that  a  husband  cannot  be  guilty  of  assault,  by  striking  his 
wife.  This  at  once,  therefore,  disposes  of  that  argument 
in  criminal  cases.  But  further :  In  this  case  the  object 
of  the  contract  was  to  secure  a  diversity  of  interest,  not- 
withstanding the  marriage ;  and  this,  the  law  says,  may 
be  competently  effected,  in  the  manner  here  adopted, 
deliberately  and  knowinglj/y  on  the  pannel's  part,  by  ante^ 
nuptial  contract.  That  being  so,  I  cannot  see  how  we 
can  reAise  to  sustain  this  as  a  relevant  charge  of  theft. 
As  to  the  second  and  minor  objection,  that  the  minor  is 
incompetently  libelled  as  a  case  of  fraud,  I  cannot  accede 
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No.  86.   thereto.     It  has  been  matter  of  repeated  decision,  that, 
Kiigour.   in  cases  where  the  major  is  alternative,  the  minor  need 
HighCourt  not  have  separate  statements  to  support  each  proposi- 
1851."    tion. 


Theft  and  LoRD  IvoRY. — I  am  precisclv  of  the  same  opinion. 
Trust.  The  instant  that  it  is  admitted,  that  the  property  alleged 
to  have  been  appropriated  by  the  pannel  was  the  pro- 
perty of  the  wife,  the  case  decides  itself;  for,  if  the  law 
empowers  a  wife  to  secure  to  herself  a  separate  right  of 
property,  independently  of  her  husband,  it  follows,  as  a 
necessary  consequence,  that  such  right  must  be  pro- 
tected. It  is  said,  however,  that  husband  or  wife,  in 
contemplation  of  law,  constitute  one  person ;  and  that, 
as  a  man  cannot  steal  from  himself,  so  neither  can  he 
steal  from  his  wife.  This,  however,  is  at  once  met  by 
the  provisions  of  the  contract,  in  so  far  as  the  charge 
against  the  pannel  is  concerned ;  but  the  express  object 
of  that  was  to  exclude  the  operation  of  common  law  in 
favour  of  the  husband.  Whether,  in  the  absence  of  such 
contract,  either  of  the  goods  falling  properly  within  the 
ordinary  operation  of  law,  as  goods  in  communion  be- 
tween the  spouses,  appropriation  by  one  or  either  would 
be  theft  as  against  the  other,  I  do  not  wish  to  determine; 
and  on  that  point  I  reserve  my  opinion.  But  nothmg 
has  ever  been  laid  down  decisive  on  the  doctrine  pro- 
pounded by  Mr  Craufurd,  that,  in  no  case,  can  the  wife 
steal  from  the  husband.  The  true  question  is,  In  whom 
did  the  right  of  property  of  the  subject-matter  of  this 
charge  exist  ?  Plainly  in  the  wife ;  and  it  would  have 
been  theft  as  against  her,  and  not  as  against  the  husband, 
that  the  charge  would  have  been  preferred,  had  the  crime 
been  committed  by  a  third  party.  If  so,  is  it  less  a  crime 
that  the  husband  is  the  criminal  ?  and  can  his  relation  to 
the  party  injured  alter  the  character  of  the  offence  ?  I 
think  not ;  and  I  therefore  agree  with  Lord  Wood,  in 
holding  this  indictment  to  contain  a  good  chaige,  and 
that  it  is  relevantly  framed. 

Lord  Colonsay. — The  crime  charged  in  this  indict- 
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ment  is  that  of  theft,  and,  I  think,  competently  and  rele-  No.  ee. 

•                   •                    1         11  Joseph 

vantly  preferred.     The  property  in  question  was  legally  KUgour. 


vested  in  the  wife.     The  abstraction  of  property,  in  the  High  court. 
manner  libelled,  is  plainly  theftuous ;  and  I  cannot  see,     m\' 
assuming  the  party  to  be  guilty  of  any  criminality,  that  "rheftand 
the  party  is  less  a  thief  because  he  is  a  husband,  when  it    Tr^^.^ 
plainly  appears  that  he  had  no  right  of  property  in  the 
goods.    I  am  very  averse  to  make  new  law ;  but,  on  the 
other  hand,  I  am  equally  averse  to  restrict  the  vigour  of 
the  common  law  from  reaching  new  modes  of  committing 
old  offences.     As  to  the  English  cases  which  have  been 
quoted,  and  the  remark  made  thereon,  that  we  should  be 
slow  to  run  counter  thereto,  I  think  such  remark  should 
be  confined  to  apposite  cases,  such  as  the  construction  of 
statute  common  to  both  ends  of  the  island.     But,  with 
regard  to  the  exposition  of  common  law,  no  such  rule 
holds ;  and  I  care  not,  in  the  extrication  of  any  case, 
arising  under  our  own  law,  to  inquire  what  is  the  com- 
mon law  of  England  relative  thereto.   If  we  are  satisfied 
our  own  law  is  right,  we  must  adhere  to  it ;  and  if  there 
be  any  inconvenience  arising  from  the  difference,  it  is  for 
them  to  change  their  law,  and  not  us  ours. 

Lord  Cowan. — I  am  entirely  of  the  same  opinion ; 
but,  after  the  luminous  exposition  of  the  law  which  has 
been  given  by  your  Lordships,  it  is  unnecessary  for  me 
to  add  anything. 

The  Lord  Justice-Clerk. — I  entirely  concur.  I  al- 
together lay  aside  the  cases  which  have  occurred,  of  a 
wife  stealing  from  her  husband,  inasmuch  as  the  specific 
fects  of  each  of  those  cases  may  raise  a  very  dif- 
ferent one  from  that  now  before  us.  In  the  case  of 
Becket,  the  indictment  was  disproved  by  the  evidence  of 
the  wife ;  that  of  M'Leod  was,  I  think,  a  clear  case  of 
theft.  But  every  case  must  be  judged  on  its  own  merits. 
Mr  Craufurd  asked,  if  a  wife  pawned  her  husband's 
clothes  for  drink,  if  it  would  be  theft  ?  I  do  not  think 
it  necessary  to  determine  this.  The  ordinary  case  of 
pawning  by  a  third  party,  to  whom  goods  have  been 
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j(^*!h    ®^*^sted  for  a  specific  purpose,  is  different  from  that  of 
Kilgour.  a  wife  who  is  entrusted  with  the  care  of  them,  and  whose 


High  Court  exigencies  may  depend  as  much  on  her  husband's  conduct 
1851.'    as  her  own ;  not  that  I  should  hesitate,  because  the  goods 

Theft  and  might  bo  Said  to  be  within  the  communio  bonorum;  on 

^Trost.^^  the  contrary,  I  think  that  principle  comes  into  effect  on 
the  death  of  one  of  the  spouses,  and  I  remember  Lord 
Moncreiff  expressed  an  opinion  to  the  same  effect.  This, 
however,  is  unnecessary  to  consider  in  the  present  case. 
Confessedly  these  goods  were  separate  property  in  the 
wife,  by  means  of  an  onerous  deed,  viz.  an  ante-nuptial 
contract  of  marriage,  to  which  the  law  attaches  its  high- 
est sanction  and  protection.  Now,  could  the  husband 
have  stolen  the  deed  itself?  If  so,  why  could  he  not 
steal  the  property  thereby  conveyed  ?  It  is  admitted, 
that  appropriation  of  such  property  might  form  the 
ground  of  a  charge  of  fraud ;  but  if  so,  why  not  of  theft  ? 
The  nomeii  juris  depends  altogether,  and  exclusively,  on 
the  species  facti.  As  to  the  second  point,  I  have  always 
regretted  that  the  Court  should  have  allowed  the  prac- 
tice to  creep  in,  of  having  one  minor  only,  where  two 
charges  are  preferred  in  the  major.  But  that  practice 
has  now  become  so  inveterate,  that  we  cannot  attempt 
to  alter  it. 

The  Court  therefore  repelled  the  objection,  and  found 
the  indictment  relevant. 

Jan.  19.  The  diet  having  been  again  called  this  day,  the  pannel 
pleaded  Not  Guilty. 

The  Jury  found  the  pannel  Guilty  of  Theft,  as  libelled. 

Jan  24.  Seutcnce  was  deferred  until  this  day,  when  the  Court 
sentenced  the  pannel  to  be  imprisoned  for  the  period  of 
fifteen  months. 
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Her  Majesty's  Advocate — SoL-Gen*  Peas — G.  Young  A.D, 
Clark  A  J). 

AGAINST 

John  Mooney — Mackonochie. 

Statute  2d  Will.  IV.  c.  34 — Base  Coin — Uttering — Relevancy. 
— ^A  Counterfeit  Coin  was  substituted  for  a  genuine  sliilling,  received 
in  change,  and  another  genuine  shilling  demanded  in  exchange  for 
it, — Held,  that  this  was  sufficient  uttering  under  the  statute  2d  Will. 
IV.  c.  34. 

Where  there  were  two  charges  of  contravention  of  this  statute,  the 
second  of  which  was  charged  to  have  been  committed  ^  time  above 
'  libelled/  observed,  that  if  the  offence  of  repeated  uttering  within  the 
space  of  ten  days,  was  intended  to  be  charged,  the  time  of  the  second 
uttering  should  have  been  moro  distinctly  stated — and  that  charge 
accordingly  withdrawn.    - 

At  the  Glasgow  Autumn  Circuit,  1861,  John  Mooney    No.  87. 
was  indicted  and  accused —  Mooney. 


«,  ,  ,  .      ,  ,  •    ,  .  .High Court. 

That  albeit,  by  an  act  passed  m  the  second  year  of  the  reign  of     Dec.  8 

his  late  Majesty  King  William  the  Fourth,  Chapter  thirty-four,  in-      ^^^* 

tituled '  An  act  for  consolidating  and  amending  the  laws  against  offences  Base  Coin. 

relating  to  the  Coin,'  it  is  enacted,  by  section  seventh  of  the  said  act, 

'  That  if  any  person  shall  tender,  utter,  or  put  off,  any  false  or  coun- 

^  terfeit  Coin,  resembling,  or  apparently  intended  to  resemble  or  pass  for 

*  any  of  the  King's  current  gold  or  silver  Coin,  knowing  the  same  to  be 
^  false  and  counterfeit,  every  such  offender  shall,  in  England  and  Ireland, 
'  be  guilty  of  a  misdemeanour,  and  in  Scotland  of  a  crime  and  offence, 
^  and  being  convicted  thereof,  shall  be  imprisoned  for  any  term  not  ex- 

*  ceeding  one  year ;  and  if  any  person  shall  tender,  utter,  or  put  off,  any 
'  false  or  counterfeit  Coin,  resembling  or  apparently  intended  to  resemble 
'  or  pass  for,  any  of  the  King's  current  gold  or  silver  Coin,  knowing  the 
'  same  to  be  false  and  counterfeit,  and  such  person  shall,  at  the  time  of 
'  such  tendering,  uttering,  or  putting  off,  have  in  his  possession,  besides 
'  the  false  or  counterfeit  Coin,  so  tendered,  uttered,  or  put  off,  one  or 
'  more  piece  or  pieces  of  false  or  counterfeit  Coin,  resembling  or  ap- 
'  parently  intended  to  resemble  or  pass  for,  any  of  the  King's  current 
'  gold  or  silver  Coin,  or  shall,  either  on  the  day  of  such  tendering,  ut- 
^  tering,  or  putting  off,  or  within  the  space  of  ten  days  then  next  en- 

*  suing,  tender,  utter,  or  put  off,  any  more  or  other  false  or  counterfeit 
'  Coin,  resembling  or  apparently  intended  to  resemble,  or  pass  for,  any 
'  of  the  King's  current  gold  or  silver  Coin,  every  such  offender  shall^ 
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N'v  87.  *  ID  England  and  Ireland,  be  gnilty  of  a  misdemeanour,  and  in  Scot- 
JfliQ      *  |jjjj(j  Qf  n  crime  and  offence,  and,  being  convicted  thereof,  shall  he 

H*  h  r    rL  '  imprisoned  for  any  term  not  exceeding  one  year :' — And  albeit,  hy 

Dec.  8.     the  laws  of  this  and  every  other  well  governed  realm,  Falsehood,  Fraud, 

^^'''^-      and  Wilful  Imposition  ;  as  also  Falsehood  and  Fraud,  are  crimes  of 

Base  Coiu.  an  heinous  nature,  and  severely  punishable :  Yet  true  it  is  and  of 
VERITY,  That  you  the  said  John  Mooney  are  guilty  of  the  crimes  aod 
offences  set  forth  in  the  said  section  of  the  statute  above  recited,  or  of 
one  or  more  of  them,  actor,  or  art  and  part,  and  of  the  crimes  at  com* 
mon  law  above  libelled,  or  of  one  or  other  of  them,  actor,  or  art  aod 
part :  In  so  far  as,  (l.)?  on  the  dd  day  of  August  1851,  or  on  one  or 
other  of  the  days  of  that  month,  or  of  July  immediately  preceding, 
or  of  September  immediately  following,  in  or  near  the  shop  or  premises, 
in  or  near  Main  Street  of  Ruthergleu,  in  the  parish  of  Rutherglen,  and 
County  of  Lanark,  then  and  now  or  lately  occupied  by  John  Dunn, 
then  and  now  or  lately  a  spirit  dealer,  residing  there,  yon  the  said 
John  Mooney  did,  wickedly  and  feleniously,  tender,  utter,  or  put  off, 
a  false  or  counterfeit  Coin,  resembling,  or  apparently  intended  to  re- 
semble or  pass  for,  a  shilling  piece  of  the  Queen*s  current  silver  Coin, 
you  knowing  the  same  to  be  false  and  counterfeit ;  and  this  you  did, 
by  then  and  there  delivering  or  tendering  the  same  to  Margaret  Tam- 
bull  or  Dunn,  wife  of,  and  then  and  now  or  lately  residing  with,  tbe 
said  John  Dunn,  and  then  and  there,  wickedly  and  feloniously,  ^selj, 
fraudulently,  and  wilfully,  representing  and  pretending  to  the  said 
Margaret  Turnbull  or  Dunn  that  she  had,  then  and  there,  delivered  to 
you  the  said  false  and  counterfeit  Coin,  instead  of  a  genuine  shilling 
piece,  as  part  of  the  change  which  you  were  entitled  to  receive  from 
her  out  of  a  half-crown  piece  or  other  coin,  which  you  then  and  there 
delivered  to  her  in  payment  of  a  gill  or  other  small  quantity  of  whislcj, 
which  had  been  then  and  there  purchased  by  yon,  she  having  paid  or 
given  to  you  your  change  aforesaid,  amounting  to  two  shillings  and 
threepence  sterling  or  thereby,  in  good  or  genuine  money,  as  you  well 
knew,  and  then  and  there  demanding,  upon  the  false  and  fraudulent 
pretence  aforesaid,  a  genuine  shilling  piece,  or  some  other  coin  or 
coins  equivalent  in  value  thereto,  from  the  said  Margaret  Turnbull  or 
Dunn  in  exchange  for  the  said  false  or  counterfeit  coin,  by  all  which, 
or  part  thereof,  the  said  Margaret  TumbuU  or  Dunn  was  deceived  and 
imposed  upon,  and  induced,  then  and  there,  to  deliver  to  you  in  ex- 
change for  the  said  false  and  counterfeit  coin,  a  genuine  shilling  piece, 
the  property,  or  in  the  lawful  possession  of  the  said  Margaret  Tumboll 
or  Dunn,  or  of  the  said  John  Dunn,  which  genuine  shilling  piece  yoa 
did,  then  and  there,  fraudulently  receive  and  appropriate  to  your  own 
use  and  purposes :  Likeas,  (2.)  time  above  libelled,  in  or  near  tbe 
shop  or  premises,  in  or  near  Main  Street  of  Rutherglen  aforesaid,  then 
and  now  or  lately  occupied  by  Elizabeth  Jobbs  or  M*Gurk,  a  widow, 
then  and  now  or  lately  a  spirit  dealer  there,  you  the  said  John  Moonej 
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did,  wickedly  and  feloniously,  tender,  ntter,  or  put  off,  a  &lse  or  conn-     No.  87. 
terfeit  Coin,  resembling,  or  apparently  intended  to  resemble  or  pass    j^^^^y 

for  a  shilling  piece  of  the  Queen's  current  silver  Coin,  you  knowing  the  — ; 

same  to  be  false  and  counterfeit,  by  then  and  there  deliyering,  or  ten-  ^5ec.  8. 
dering  the  same  to  the  said  Elizabeth  Jobbs  or  3I'Gurk,  and  then  and  1B51. 
there  wickedly  and  feloniously,  falsely,  frandnleutly,  and  wilfully,  re-  Base  Coin, 
presenting  and  pretending  to  the  said  Elizabeth  Jobbs  or  M'Gurk,  that 
she  had  then  and  there  delivered  to  you  the  said  false  or  counterfeit 
Coin,  instead  of  a  genuine  shilling  piece,  as  part  of  the  change  which 
you  were  entitled  to  receive  from  her  out  of  a  half-crown  piece  or  other 
Coin,  which  yon  had,  then  and  there,  delivered  to  her  in  payment  of 
a  gill  or  other  small  quantity  of  whisky,  whicR  had  been  then  and 
there  purchased  by  you,  she  haviug  paid  or  given  to  you  your  change 
aforesaid,  amounting  to  two  shillings  and  threepence  sterling  or  thereby, 
in  good  or  genuine  mouey,  as  you  well  knew,  and  theo  and  there  de- 
manding, upon  the  false  and  fraudulent  representations  and  pretences 
aforesaid,  from  the  said  Elizabeth  Jobbs  or  M'Gurk,  a  shilling  piece  or 
some  other  Coin  or  Coins  equal  in  value  thereto,  in  exchange  for  the 
said  false  or  counterfeit  Coin ;  and  this  you'did  with  intent  to  cheat 
and  defraud  the  said  Elizabeth  Jobbs  or  M'Gurk,  and  in  order  to  in- 
duce her  to  give  you  a  shilling  piece,  or  other  Coin  or  Coins  equal  in 
value  thereto,  in  exchange  for  the  said  false  and  counterfeit  Coin,  and 
defrand  her  thereby. 

Mackonochie,  for  the  pannel,  objected  that  the  crime 
set  forth  in  the  minor  proposition,  did  not  amount  to  the 
charge  of  uttering  in  the  major,  in  so  far  as  the  coin 
was  not  said  to  have  been  uttered  as  genuine ;  but  to 
have  been  issued  with  aft  acknowledgment  of  its  base 
and  counterfeit  character. 

Lords  Colonsay  and  Cowan  certified  the  case  to  the 
High  Court  of  Justiciary. 

The  diet  having  been  called  this  day, — 

Mackonochie,  in  support  of  the  objection,  referred  to 
the  analogous  case  of  forgery,  where  the  statutes  expressly 
provide,  that  in  order  to  constitute  the  crime,  the  forged 
document  must  be  passed  as  genuine,  and  contended,  that 
the  same  principle  must  hold  in  such  cases  as  the  present. 
To  the  rule  stated  as  to  forgery,  there  was  only  one  ex- 
ception, viz. — where  coin  or  notes  are  transferred  as 
false  from  one  accomplice  to  another ;  but  this  exception 
had  no  analogy  to  the  present  case,  as  there  was  here  no 
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No.  87.    deliberate  intention  to  defraud  the  revenue.     The  party 

John  ,  *"       ^ 

Mooney.  to  whom  the  coin  was  issued  was  warned  of  its  counter- 
High  Court,  feit  character,  and  bound  therefore  to  destroy  it. 

1851.*  The  Solicitor-Genebal  and  Clark,  for  the  prosecu- 
Base  Coin,  tiou, — It  is  uot  nocessarj  that  the  base  coin  should  be 
uttered  as  genuine.  It  is  sufficient  to  constitute  the 
crime  charged  if  the  resemblance  of  the  counterfeit  to 
the  genuine  coin  is  made  use  of  to  defraud  the  lieges. — 
John  Alchome,  March  12.  1830,  Bell's  Notes,  p.  58; 
William  Cooke^  January  7.  1833,  ibid. 

Lord  Cowan. — I  scarcely  think  the  case  of  Alchome 
rules  the  present.  It  does  not  appear  that  any  objection 
was  stated  to  the  indictment  in  that  case — ^and  that  be- 
ing so,  I  do  not  see  that  the  Court  is  thereby  foreclosed 
from  considering  the  objection  when  it  is  stated,  more 
especially  under  an  important  statute  like  this.  At  pre- 
sent, I  rather  think,  looking  to  the  words  of  the  act,  that 
it  is  of  the  essence  of  the  crime  that  the  false  coin  be 
passed  off  as  genuine. 

The  Lord  Justice-Clerk. — I  do  not  see  any  difficulty. 
In  i\iQ  first  place,  the  words  of  the  act  contain  no  declara- 
tion that  the  base  money  shall  be  passed  off  as  genuine ; 
and,  secondly,  the  object  in  every  one  of  these  cases  is  to 
get  the  value  of  the  real  coin  in  return  for  the  counter- 
feit ;  and  in  whatever  form,  or  by  whatever  means,  you 
do  pass  off  the  counterfeit,  if  you  get  the  value,  you  com- 
mit the  crime.  The  word  resembling  does  not  apply  to 
the  object  with  which  the  coin  is  passed,  but  is  merely 
descriptive.  Here  the  object  of  putting  off  the  fiJse 
coin  was  to  get  the  value  of  the  real  coin,  by  pretending 
that  the  former  was  one  which  the  pannel  had  got  from 
the  other  party.  As  to  the  objection,  that  this  was  not 
putting  off,  I  shall  only  say,  that  I  have  tried  many  cases 
of  a  similar  nature  without  objection ;  and  if  in  any  other 
such  an  objection  had  been  stated,  I  should  have  held,  as 
I  do  now,  that  it  must  be  repelled.  It  is  important  to 
observe,  that  the  case  of  Cooke  was  decided  in  1833,  one 
year  after  the  passing  of  this  act,  when  that  statute  was 
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most  carefully  considered,  with  a  view  to  the  right  con-    ^J^^j^J' 
struction  of  it.     As  to  the  other  statutes,  I  only  say  that  Mooney. 
we  cannot  import  the  construction  of  other  statutes  by  High  Court. 
implication  into  this  act,  and  hold  that  here  the  words     ib5i. 
ptUting  offy  mean  putting  off  as  genuine,  because  that  is  ®^  ^^^ 
specially  mentioned  in  the  forgery  acts,  and  is  necessary 
under  these  acts  to  the  commission  of  that  crime.     We 
cannot  apply  these  statutes  to  the  present  case. 

Lord  Wood. — I  am  of  the  same  opinion.  I  do  not 
hold  that,  because,  in  1833,  an  indictment,  containing  a 
charge  similar  to  the  present,  but  which  also  contained 
another  charge,  went  without  objection  to  the  jury,  there- 
fore this  is  a  decided  point ;  but  I  do  think  it  of  import- 
ance, looking  to  the  date  of  that  case,  that  such  an  in- 
dictment did  pass  without  objection ;  and  the  matter  is 
rendered  stronger  by  what  your  Lordship  says,  that  you 
have  frequently  tried  such  cases  without  objection.  Then, 
it  is. very  important,  that  the  statute  does  not  say  the 
base  money  is  to  be  passed  as  genuine ;  because  if  these 
words  are  not  to  be  found  there,  it  is  a  reasonable  infer- 
ence, that  the  words  as  genuine  are  not  necessary  to  make 
an  indictment  relevant.  But,  then,  the  question  is,  does 
the  statement  in  the  minor  satisfy  the  provision  of  the 
statute?     Now,  what  does  the  statute  say — *  false  or 

*  counterfeit  coin,  resembling,  or  apparently  intended  to 
'  resemble  or  pass  for,  current  coin,'  knowing  the  same 
to  be  false  or  counterfeit.  Now,  all  these  words  are 
satisfied  by  the  minor  of  the  present  indictment,  for  the 
pannel  got  the  value  of  a  good  shilling  by  the  resemblance 
of  the  counterfeit  coin  to  a  shilling,  and  so  he  passed  off 
his  bad  one.  He  did  therefore  tender,  offer,  and  put  off 
a  counterfeit  coin ;  and  if  the  insertion  of  the  words 

*  as  genuine'  is  unnecessary,  then  he  committed  the  sta- 
tutory crime.  As  to  the  expression  *  resembling,'  I  agree 
with  your  Lordship  that  it  is  intended  merely  to  be  de- 
scriptive. 

Lord  Ivobt. — ^I  should  like  to  consider  the  case. 

The  case  was  continued  till  this  day.  ^^'  ^• 
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^j'oh^n '        ^^^^  Ivory. — When  we  look  at  the  words  of  the  act^ 

^°Q°^y    I  am  quite  satisfied  that  the  indictment  is  good.     The 

^^fT*'  act  is  a  consolidating  act,  and  the  decisions  under  it  apply 

^Qfi^-     to  the  whole  kingdom.     In  England,  it  has  been  decided 

Base  Coin.  —Frank,  1  Russell  on  Crimes,  78,  3d  ed.— that  the  word 

*  uttering'  may  bear  the  signification  given  to  it  here,  and 

that  seems  to  me  conclusive. 

Lord  Colonsay. — I  am  of  the  same  opinion.  When 
this  case  was  before  us  at  Glasgow,  we  were  not  aware 
that  any  cases  had  occurred  of  a  similar  nature,  and  there- 
fore thought  it  right  to  reserve  it  for  the  consideration 
of  your  Lordships ;  but  it  appeared  to  me  then,  as  it  still 
does,  that  the  decision  must  depend  on  the  meaning  at- 
tached to  the  words  of  the  statute.  The  question  is, 
whether  the  expression  *  uttering,'  without  any  adjuncts, 
is  to  be  held  to  cover  more  than  the  passing  off  of  base 
money  as  genuine.  In  its  own  meaning,  I  think  the  ex- 
pression is  wider  than  that.  The  statute  now  before  us 
does  not  use  the  wdrds  '  as  genuine,'  and  the  indictment 
sets  forth  circumstances  which,  I  think,  come  within  the 
expression  *  uttering.'  No  doubt,  everything  which  may, 
in  one  sense,  be  called  uttering,  is  not  uttering  under  the 
statute.  If  I  give  over  a  base  coin  to  the  Master  of  the 
Mint,  that  is  not  uttering  in  the  sense  of  the  statute. 
But  I  have  little  difficulty  on  that  ground,  because  I  think 
the  present  case  truly  comes  within  the  meaning  of  that 
statute.  The  sijrth  section  is  directed  against  all  trafiick- 
ing  whatsoever  in  base  coin  ;  and  the  party  here  is  un- 
doubtedly in  possession  of  a  coin  which  comes  within  the 
description  of  the  statute,  as  resembling  a  coin  of  the 
realm,  and  he  confessedly  intends  to  pass  that  off  instead 
of  a  genuine  coin.  He  avails  himself  of  that  resemblance 
to  get  the  value  of  the  genuine  coin,  which  it  resembles. 
By  reason  of  that  resemblance,  he  substitutes  the  base 
for  a  true  coin,  and  thus  puts  the  base  coin  into  circula- 
tion. This  is  a  fraudulent  dealing  with  the  coin  of  the 
realm,  which  I  think  clearly  brings  the  case  within  the 
meaning  of  the  act.     There  is  another  point,  which  I 


Digitized 


by  Google 


AND  CIRCUIT  COURTS  OP  JUSTICIARY.  615 

should  like  to  mention :   This  section  of  the  act  quoted    ^^j^^^- 
refers  to  two  crimes — the  uttering  of  bad  coin,  resem-   ^oo°ey- 
bling  good  silver  coin ;  and  again,  the  uttering  such  a  HighCourt. 
second  time  within  ten  days.    The  indictment  does  not      isii/ 
state  which  of  these  two  things  the  pannel  is  charged  ^*8®  Coin, 
with.     It  merely  says  that  the  pannel  is  guilty  of  the  of- 
fences set  forth  in  the  section,  or  of  one  or  more  of  theia. 
But  if  it  is  intended  to  charge  the  second  statutory  of- 
fence, the  time  at  which  the  second  uttering  took  place 
should  have  been  stated.     No  doubt  the  indictment  says, 
*  time  above  libelled,' — ^but  this  cannot  mean  at  the  very 
same  moment,  because  the  places  are  different.     It  ap- 
pears to  me  that  the  indictment  should  have  stated  the 
precise  time  to  which  it  refers. 

LoBD  Cowan. — ^This  appears  to  me  one  of  those  cases 
in  which  the  authority  of  the  law  of  England  ought  to 
have  great  weight  with  us ;  and,  accordingly,  it  appears 
to  me,  that  the  decision  in  the  case  of  Frank  truly  re- 
moves all  the  difficulty  which  I  should  have  felt  had  this 
been  an  open  question.  That  case  raised  the  very  point 
now  before  us,  for  the  words  there  were,  *  uttering  or 
'  tenderingin  payment,' — and  the  question  was,  what  was 
the  meaning  of  uttering^  apart  from  tendering ;  and  the 
view  taken  was  the  same  as  that  expressed  by  your  Lord- 
ships. Though  that  is  an  old  case,  it  has  ruled  the  law 
up  to  the  present  time,  and  is  referred  to  as  an  authori* 
tative  decision.  I  agree,  therefore,  in  the  construction 
which  your  Lordships  have  put  on  the  act. 

The  SoLicnoBrGENERAL,  by  leave  of  the  Court,  struck 
out  the  words  *  or  of  one  or  more  of  them.' 

The  Court,  therefore  repelled  the  objection,  and  found 
the  libel  relevant ;  but,  on  the  motion  of  the  Advocate- 
Depute  deserted  the  diet  pro  loco  et  tempore. 
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Alexander  McDonald,  Suspender — Craufurd, 

AGAINST 

William  Lyon  and  James  Main,  Respondents — Mure — WatUon. 

Suspension — Imprisonment— Police — ^Warrant. — ^Held,  1.  That  it 
is  the  duty  of  a  Police-officer,  who  apprehends  a  person  without  a 
warrant,  to  take  him  hefore  a  magistrate,  for  examination,  within  as 
short  a  period  as  practicable. 

2.  Where  a  delay  of  sixty  hours  had  intervened  between  a  party  being 
so  apprehended  and  being  taken  before  a  magistrate,  the  Court  granted 
liberation. 


No.  88.       This  was  a  Bill  of  Suspension  and  Liberation,  brought 
«.  Lyon   under  the  following  circumstances : — 

and  Main. 


The  respondents,  who  were  respectively  a  police-oflBcer 
^^^  at  Kirkintilloch,  and  one  of  the  rural  police  of  the  county 
^^^'  of  Dumbarton,  were  called,  during  the  night  of  11th 
Suspension,  ^^gygj  \Q^\^  by  ouc  Milligau,  to  apprehend  the  sus- 
pender, on  a  charge  of  having  broken  open  Milligan's 
house,  and  assaulted  himself  and  wife.  It  appeared  that 
one  of  the  respondents  had  been  awakened  by  the  noise 
occasioned  by  the  suspender,  in  his  endeavours  to  obtaun 
an  entrance  into  Milligan's  house.  They  accordinglj 
apprehended  the  suspender  at  once,  without  any  war- 
rant, and  confined  him  in  a  room  below  the  Court- 
house. 

The  following  day,  the  12th  of  August,  the  B^e 
Court  was  held  at  Kirkintilloch,  and  also  a  Small-Debt 
Court,  presided  over  by  the  Sheriff. 

The  suspender  was  not  taken  before  either  of  these 
tribunals,  but  kept  incarcerated  until  Wednesday  the 
13th  August,  when  he  was  taken  to  Dumbarton,  and 
brought  before  the  Sherifl^  who  ordered  his  discharge. 

On  the  same  day,  a  bill  of  suspension  and  libera- 
tion was  presented,  on  which  Lord  Cockbum  granted 
interim  liberation,  on  caution  being  found  to  the  extent 
of  £5. 
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Craufurd,  for  the  suspender, — admitted  that  the  ori-    No.  88. 


Donald 


ginal  apprehension  might  be  lawful  without  a  warrant ;    «.  Lvon 
but  the  subsequent  detention,  for  so  long  a  period,  before  ^^     "*' 


taking  him  before  a  magistrate,  was  illegal.  By  the  3d  ^*6^^ 
and  4th  William  IV.  c.  46,  under  which  the  burgh  oflBcer  ^^^^' 
acted,  parties  so  apprehended  were  required  to  be  brought  SoBpenaion. 
before  a  magistrate  within  twenty-four  hours;  and  at 
common  law  it  was  clear  that  prolonged  imprisonment 
without  a  competent  warrant,  was  an  unwarranted  act 
on  the  part  of  the  police.  In  this  case,  there  was  no 
excuse  arising  from  difficulty  in  taking  the  party  before 
a  magistrate ;  besides  which,  the  place  of  imprisonment 
was  an  illegal  one. 

MuBE,  for  the  respondents. — The  offence  with  which 
the  party  was  charged,  being  of  a  more  serious  nature 
than  those  ordinarily  tried  before  the  Bailie  Court,  it  was 
thought  advisable  that  the  case  should  be  sent  before 
the  Sheriflfl  This  at  once  relieved  Lyon,  who  had  no 
jurisdiction  beyond  the  burgh  of  Kirkintilloch ;  and,  in 
so  far  as  the  respondent  Main  was  concerned,  he  had 
used  every  means  in  his  power  to  obtain  for  the  suspender 
.  an  immecUate  hearing.  He  had  been  engaged  at  a  cri- 
minal court  in  Stirling  on  the  day  of  apprehension ;  and 
on  the  following  day  he  had  mentioned  the  matter  to  the 
Sheriff,  when  holding  the  Small-Debt  Court,  when  it  was 
arranged  that  the  suspender  should  be  taken  to  Dumbar- 
ton on  Wednesday,  which  was  accordingly  done.  In 
such  circumstances,  the  respondents  had  done  all  in  their 
power  to  insure  a  speedy  trial,  and  the  bill  would  fall  to 
be  refused.  ,  The  place  in  which  the  suspender  was  de- 
tained, although  not  part  of  the  jail,  was  ordinarily  used 
as  a  lock-up. 

The  Lord  Justice-Clerk. — ^There  can  be  no  doubt  in 
this  case.  I  do  not  go  so  much  upon  the  statute  3d  and  4th 
William  IV.  which  prescribes  twenty-four  hours  as  the 
longest  period  during  which  a  person  may  be  detained 
(if  apprehended  without  a  warrant),  without  being  taken 
before  a  magistrate.    That  is  only  intended  to  define  a 
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No.  88.    limit  which  may  not  be  exceeded,  and  is  not  at  all  in- 

9,  Ly°  n    tended  to  free  the  policeman  from  the  obligation  incum- 
and  Main.  ^^^  ^^  j^j^^  ^^  common  law,  namely,  to  take  the  party 

!&oc.  r '  before  a  magistrate  at  the  earliest  practicable  opportu- 
-  ^^^\'     nity.     Here  the  suspender  was  apprehended  at  an  early 

iwpension.  j^^^  ^^  Monday  morning,  and  confined,  not  in  a  prison, 
but  in  a  room  under  it,  during  the  whole  of  that  day. 
It  is  said  that  one  officer  was  obliged  to  go  to  Stirling ; 
but  if  so,  why  did  not  the  other  insure  his  being  taken 
before  a  magistrate?  It  is  not  pretended  that  the  charge 
was  one  that  would  have  been  incompetent  to  have  been 
preferred  before  the  Bailies ;  but,  even  had  it  been,  it  was 
the  duty  of  the  other  officer  either  to  have  taken  him  to 
Dumbarton  himself,  or  obtained  the  assistance  of  special 
constables  for  that  purpose.  The  idea  of  keeping  him  in 
jail  from  Monday  morning  to  Wednesday  afternoon  is 
preposterous ;  and  I  would  not  have  thought  it  possible 
that  such  a  delay  could  have  occurred.  I  think  that 
twenty-four  hours  would  have  been  too  long,  under  the 
circumstances.  I  think,  therefore,  that  we  must  suspend, 
not  on  the  ground  that  the  constable  had  no  warrant  to 
apprehend — on  the  contrary,  I  hold  that  a  constable, 
called  up  in  the  night,  in  consequence  of  a  brawl  in  the 
street,  is  entitled,  without  a  warrant,  to  seize  any  person 
whom  he  shall  find  engaged  therein ;  but  then,  for  that 
very  reason,  he  must,  as  soon  as  possible,  bring  his  pri- 
soner before  a  magistrate,  in  order  that  the  magistrate 
may  decide  whether  he  will  at  once  dispose  of  the  case 
himself,  or  send  the  culprit  to  the  Sheriff. 

Lord  Colons  ay. — I  am  of  the  same  opinion.  Some 
little  difficulty  is  made  from  the  circumstance  that  the 
suspender  was  discharged  before  Lord  Cockbum's  warrant 
reached  Dumbarton ;  but  that  seems  to  me  inunaterial. 
We  must  look  at  the  case  as  though  we  were  deciding  it 
at  the  time  when  the  original  petition  was  presented  to 
Lord  Cockburn,  and  the  pannel  was  still  in  custody;  in 
which  case  there  could  be  no  doubt  what  course  we 
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should  pursue :  most  undoubtedly  we  should  have  granted  i^^^oMid 
liberation.  *-^J°? 

and  Aiain. 


« The  other  Judges  concurred,  and  passed  the  Bill  of  &c.  8. 
Suspension. 


Hish  Court. 
3ec.  8. 
1851. 


Suspension. 
Alex.  Hamilton^  W.S.— Jobm  Foabbstba,  WJS. — Agents. 


Albxandeb  Watt,  Suapender — Logan. 

AGAINST 

Andrew  Home,  Respondent — Craufurd — Millar. 

Indictment — ^Thbpt — Embezzlement — Breach  op  Trust — Rele- 
TANCT. — Held,  that  where  yam  is  given  to  a  workman,  for  the  pur- 
pose of  being  woven  into  a  web,  he  is  guiltj  of  theft,  if  he  appro- 
priate the. yam  to  his  own  use. 

Burgh  Court — Competency. — Held  not  to  be  a  good  objection  to  the 
sentence  of  a  Burgh  Court,  that  the  party  who  acted  as  Assessor  to 
the  Magistrate  was  also  joint  Procurator-fiscal  for  the  county. 

Tms  was  a  Suspension  of  a  Sentence  of  the  Burgh  ^®-  8*. 
Court  of  Forfar,  whereby  a  sentence  of  six  months'  im-  Home/ 
prisonment  was  imposed  on  the  suspender.  HighCourt. 

This  conviction  took  place  before  the  Magistrates,  on     ib61. 
a  charge,  setting  forth  that  the  suspender  was  guilty  of  Suspend. 
theft,  '  in  so  far  as,  on  the  26th  day  of  May  1851,  or  about 
'  that  time,  the  said  Alexander  Watt,  having  received 

*  from  James  MofTatt,  residing  in  Victoria  Road  of  For- 
'  far,  and  warehouseman  to  Charles  Lucas  and  Company, 
'  manufacturers  in  North  Loan  of  Forfar,  from  their 

*  premises  in  the  north  end  of  the  North  Loan  of  Forfar, 

*  in  the  burgh,  parish,  and  county  of  Forfar,  a  certain 

*  quantity  of  yam  and  tow  for  woft  and  weft,  to  be  woven 

*  into  a  web,  as  therein  mentioned,  did,  wickedly  and  felo- 
'  niously,  time  and  place  foresaid,  theftuously  steal  and 
'  away  take  the  said  quantity  of  flax,  yarn,  and  tow,  the 

*  property  of,  or  in  the  lawful  possession  of,  the  said 
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No.  89.    *  Charles  Lucas  and  Company,  or  the  said  James  Mofiatt, 

Home.'    *  their  warehouseman,  or  one  or  other  of  them.' 

High  Court.     LoGAN,  for  the  suspcndcr,  objected  to  the  conviction, 

mi!'    inasmuch  as  the  joint  Procurator-fiscal  had  acted  as 

Saflpenaon.  asscssor ;  but  it  appearing  that  the  party  in  question  was 

fiscal  for  the  county  only,  this  objection  was  overruled. 

He  then  maintained  that  the  charge  was  insufficient 
and  irrelevant,  inasmuch  as  the  species  facti  set  forth  did 
not  amount  to  the  crime  of  theft,  however  this  might 
have  supported  a  charge  of  breach  of  trust  or  embezzle- 
ment. Here  the  material  was  given  to  be  taken  away 
and  manu&ctured  off*  the  premises,  and  returned,  not  in 
forma  specijica^  but  in  the  shape  of  a  manufactured  article. 
Had  he  woven  the  materials  before  appropriation,  it 
would  not  have  been  theft,  because  the  species  would 
have  been  changed.  But,  if  so,  neither  was  the  taking  of 
the  yam  theft,  in  the  circumstances.  Suppose  one  man 
in  the  country  to  borr^ow  a  quantity  of  yarn  firom  a  fellow 
workman,  being  short  himself,  would  both  be  guilty  of 
theft  ?  Such  cases  were  of  fi-equent  occurrence  ;  and  it 
was  not  alleged  that  the  yam  given  to  the  suspender  was 
of  any  peculiar  quality  or  value.  (Cases  of  Broum, 
Swinton,  vol.  ii.  p.  394;  Bell's  Notes,  p.9 ;  Bradley,  6th 
Febmary  1850,  ante,  p.  301.) 

Craufurd. — The  yam  was  not  woven,  so  that  no 
change  of  species  had  taken  place.  It  was  given  for  a 
special  purpose ;  and  a  felonious  appropriation  of  pro- 
perty, under  such  circumstances,  had  been  latterly  held 
to  be  theft. 

Lord  Wood. — I  think  this  charge  of  theft  a  good 
charge,  and  relevantly  framed.  The  yam  was  given  to 
the  suspender,  for  a  special  purpose,  viz.  to  be  woven  into 
a  web,  and  then  returned.  Instead  of  weaving  it,  he 
appropriated  it.  Whether  it  would  have  made  any  dif- 
ference had  he  woven  it  before  taking  it  for  himself,  I  do 
not  say ;  but  that  was  not  done.  I  cannot  see  any  sound 
distinction  between  this  case  and  that  of  Brown  and 
others.    The  appropriation  of  an  article  entrusted  for  a 
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special  purpose  only,  and  then  to  be  returned,  has  been    No.  89. 
repeatedly  held  to  be  theft.    That  is  just  this  case.    The    Hom^' 
yam  was  to  be  returned,  though  in  the  form  of  web.  HighComi. 
Many  cases  may  be  put  illustrative  of  this :  as,  if  a  man     1^51^' 
is  entrusted  with  a  horse  to  sell,  and  to  deliver  the  price  1 
to  his  master,  could  there  be  any  doubt  that  it  would  be 
theft,  equally  whether  he  appropriated  the  horse  before 
sale,  or  the  price  afterwards.     In  the  one  case  it  would 
be  theft  of  the  horse,  send  in  the  other  of  the  money. 

Lord  Ivory. — I  concur.  I  cannot  distinguish  between 
this  case  and  those  put  by  Lord  Wood,  The  yam  was 
pven  for  a  special  purpose ;  and  in  violation  of  the  obli- 
gation under  which  he  received  it,  the  suspender  took  it 
for  himself.  There  is  a  plain  distinction  between  such  a 
case  as  the  present  and  the  case  of  a  pledge.  There  the 
pledger  parts  with  the  property  in  the  goods,  and  the 
broker  acquires,  by  force  of  special  contract,  a  proprium 
JUS  in  them;  so  that  not  only  cannot  the  pledger  re- 
demand  them,  except  on  repayment  of  the  loan,  but  he 
may  even  steal  them  from  the  pawnbroker.  This,  how- 
ever, is  a  totally  different  case. 

Lord  Colonsay. — ^I  concur.  Perhaps  there  is  no  part 
of  our  law  which  is  more  involved  in  obscurity,  as  pro- 
pounded by  our  elementary  writers,  than  the  distinction 
between  breach  of  tmst  and  theft.  These  matters  have, 
however,  been  rendered  more  distinct  of  late;  and  I 
think  the  present  case  one  of  theft.  The  property  was 
given  for  the  special  purpose  of  being  returned,  after  a 
certain  operation  had  been  performed  upon  it.  It  was 
not  subjected  to  that  operation,  but  appropriated  to  the 
party's  own  use.     I  think  this  constitutes  theft. 

Lord  Cowan. — I  am  of  the  same  opinion  on  the  facts, 
as  stated.  At  the  same  time,  I  do  not  wish  to  commit 
myself  to  holding,  that  it  would  have  made  no  difference 
in  the  nature  of  the  offence,  had  the  yam  been  actually 
woven  before  the  party  took  it.  That  point,  however, 
does  not  occur  here,  and  I  agree  with  the  rest  of  the 
Court. 
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No.  89.       The  Lord  Justice-Clerk. — ^I  am  of  the  same  opinion. 
Home?   In  such  casos  as  this,  I  am  always  glad  to  hear  the  opi- 

High  Court,  nions  of  my  brethren ;  because,  although  the  distinction 
mi!    between  theft  and  breach  of  trust  seems  very  much  bro- 

Sospension.  ^^  1^  ^P^n  by  Tccent  decisions,  I  have  ever  been  of 
opinion,  that  theft,  under  trust,  was  a  known  crime, 
and  that  the  property  being  under  trust,  constituted 
the  offence  an  aggravated  charge  of  theft.  I  have  also 
been  long  of  opinion,  that  we  were  too  much  in  the 
habit  of  regarding  such  offences  as  embezzlement,  and  not 
theft ;  and  that  breach  of  trust  constituted  the  former 
crime,  and  not  the  latter.  However,  about  the  year 
1830,  a  series  of  cases  began,  in  which  the  true  nature  of 
the  crimes  was  carefully  considered,  and  which  led  to  a 
more  accurate  exposition  of  the  law.  One  of  the  most 
frequent  of  these  cases  was,  that  of  a  person  having 
handed  over  property  to  another,  for  a  special  purpose, 
defined  by  the  owner,  and  for  no  benefit  to  the  recipient 
except  remuneration  for  his  skill  and  trouble.  In  such 
cases,  it  could  make  no  distinction  where  the  work  was 
to  be  performed,  whether  in  the  house  of  the  employer 
or  the  employed.  Neither  can  it  be  held  to  make  any 
difference  here,  whether  the  weaver,  when  he  got  the 
yam,  was  to  weave  it  on  his  master's  premises,  or  at  his 
own  home.  He  had  it  for  a  special  purpose,  as  his  mas- 
ter's servant,  and  had  no  separate  possession  of  his  own. 
Without  entering  into  any  niceties,  as  to  whether  there 
is  any  difference  between  custody  and  possession,  it  is 
enough  for  the  present  case  to  say,  that  I  hold  the  work- 
man is  just  the  hand  of  the  master,  for  the  purpose  of 
temporary  keeping  and  safe  return ;  and  that,  in  such 
circumstances,  if  he  make  away  with  the  article,  he  is 
guilty  of  theft.  Even  substitution  of  a  similar  article 
would  be  against  the  honesty  of  the  transaction;  for 
whilst,  in  some  cases,  it  might  be  as  good,  in  others  it 
might  not,  and  the  whole  value  of  the  manufacture 
might  depend  upon  the  use  of  the  identical  article  given. 
It  is  therefore  necessary  to  be  very  explicit  on  this  point 
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more  especially  if»  as  hinted,  workmen  are  in  the  habit  of  ^o-  8^. 
lending  each  other  yams.     Whilst  I  have  no  doubt  this    Home? 


case  is  one  of  theft,  in  so  holding,  we  do  not  interfere  High  Court, 
with  the  case  we  recently  decided,  arising  out  of  pledge,     mu 
In  that  case  there  was  a  special  contract  between  the  suBpennon 
parties,  and  the  rights  arising  therefrom  were  totally 
different  from  anything  here.     In  such  a  case,  embezzle- 
ment, or  breach  of  trust,  under  the  special  contract,  is 
the  appropriate  nomen  juris. 

The  Bill  of  Suspension  was  accordingly  refused,  with 
expenses. 

W0THKB8F00N  Sl  Mack,  S.S.C — Sano  &  Adam,  W^— Agents. 


PreseDt, 

The  Lord  Justice -Clerk, 

Lords  Cockburn  and  Ivory. 

John  Simpson,  Suspender — Ogihy, 

▲GAINST 

Alexander  Crauford  and  Oboroe  Dill,  Respondents — Penney, 

Suspension — Statute  2d  and  3d  Will.  IV.  0.  68 — Warrant.— A 
conviction  under  the  2d  Section  of  the  Act  2d  and  dd  Will.  IV.  0. 68, 
set  aside,  in  respect  that  the  warrant  for  citing  the  accused  did  not 
hear  that  it  proceeded  on  the  oath  of  a  credible  witness,  in  terms  of 
§  11  of  the  statute. 

On  the  1st  December,  the  respondents,  Alexander   No.  90. 
Craufoed,  writer  in  Lauder,  and  George  Dill,  residing  Crawford.' 
there,  joint  procurators-fiscal  before  the  Justice  of  Peace  HiffhConrt 
Court  for  the  district,  presented  a  petition  and  complaint,     issi. " 
founding  on  the  act  2d  and  3d  Will,  IV.  c.  68,  $  2,  inti-  siupension. 
tuled,  *  An  act  for  the  more  effectual  prevention  of  tres- 


Digitized 


by  Google 


624  CASES  BEFORE  THE  HIGH  COURT 

No.  90.    *  passes  in  pursuit  of  game  in  that  part  of  Great  Britain 
c^wibrd.'  *  called  Scotland.'  ^ 

HighCoart.     The  petition  set  forth,  '  That  notwithstanding  of  said 

im. '  *  ^^  John  Simpson,  fium  servant,  now  or  lately  residing 

Suspension.^  &t  Huntiugtou,  in  the  parish  of  Lauder,  and  countj  of 

*  Berwick,  has  been  guilty  of  the  said  crime  specified  in 

*  the  said  statute,  actor,  or  art  and  part.'  The  petition 
concluded  with  a  prayer  to  the  Justices  to  grant  warrant 
to  apprehend  the  said  John  Simpson,  and  to  bring  him 
before  any  one  or  more  of  them,  to  answer  the  complaint, 
and  for  the  imposition  of  the  statutory  fine  of  £5,  with 
expenses,  and  failing  payment,  for  imprisonment  for  a 
period  not  exceeding  two  calendar  months. 

Following  on  this  petition  a  warrant  was  granted  in 
these  terms : — 

*  Lauder^  1st  December  1851. — Having  considered  the 

*  foregoing  petition,  grants  warrant  to  constables  of  Court 

*  for  serving  a  copy  thereof,  and  of  this  deliverance,  upon 

*  the  therein  designed  John  Simpson,  and  for  citing  him 

*  to  appear  personally,  to  answer  to  it,  within  the  Town- 


^  For  Section  Second,  see  ante^  p.  463. 

Section  1 1  enacts,  ^  That  the  prosecution  for  every  offence  punisbable 

^  by  virtae  of  this  act,  shall  be  commenced  within  three  calendar  moutb 

^  after  the  commission  of  the  offence;  and  that  where  any  person  shall  be 

^  charged  on  the  oath  of  a  credible  witness  with  any  such  offence  before 

^  a  Justice  of  the  Peace,  the  Justice  may  summon  the  parly  charged 

<  to  appear  before  himself,  or  any  one  or  two  Justices  of  the  Peace,  as 

^  the  case  may  require,  at  any  time  and  place  to  be  named  in  such  snm- 

*  mens;  and  if  such  party  shall  not  appear  accordingly,  then  (upon  proof 
^  of  the  due  serrice  of  the  summons,  by  delivering  a  copy  thereof  to  the 

*  party,  or  by  delivering  such  copy  at  the  party's  usual  place  of  abode 
^  to  some  inmate  thereat,  and  explaining  the  purpose  thereo'f  to  such 
*•  inmate)  the  Justice  or  Justices  may  either  proceed  to  hear  and  deter- 

*  mine  the  case  in  the  absence  of  the  party,  or  may  issue  his  or  thdr 
'  warrant  for  apprehending  and  bringing  such  party  before  him  or  them, 
*■  as  the  case  may  be ;  or  the  Justice  before  whom  the  charge  shall  be 

*  i^ade,  may,  if  he  shall  have  reason  to  suspect,  from  the  information 
'  upon  oath,  that  the  party  is  .likely  to  abscond,  issue  such  wamnt  in 
^  the  first  instance,  without  any  previouB  summons.' 
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'  hall  of  Lauder,  upon  Wednesday  the  10th  day  of  n<k»o. 
'  December  current,  at  12  o'clock  noon,  and  for  citing  ^^p^^^' 
*  both  parties  for  the  same  time  and  place.  HighjCourt. 


(Signed)     *  A.  Valence,  J. P'        ^^^^ 


Dec.  22. 

In  obedience  to  this  citation  the  suspender  appeared,  g  .^ 
and  after  some  procedure,  was  convicted  and  sentenced 
on  the  10th  December,  to  pay  a  penalty  of  £2,  10s.  with 
178. 6d.  of  expenses,  failing  which,  to  be  imprisoned  for 
two  months. 

A  bill  of  suspension  and  liberation  having  been  pre- 
sented, 

Ogilvy,  for  the  suspender,  pleaded,  inter  alia^  that  the 
whole  proceedings  were  irregular  and  incompetent,  and 
must  be  quashed  and  set  aside,  in  respect  that  the  war- 
rant for  the  citation  of  the  suspender  did  not  bear  to 
proceed  on  the  oath  of  a  credible  witness,  as  required  by 
$  11  of  the  statute.  This  was  a  statutory  proceeding, 
and  must  be  regulated  strictly  by  the  provisions  laid 
down  in  the  statute. — S?nith  v.  Forbes^  High  Court,  22d 
July  1848,  Arkley,  p.  508  ;  Russell  v.  Lang^  High  Court, 
Ist  June  1844,  Broun,  vol.  ii.  p.  211. 

Penney,  for  the  respondent,  argued,  that  the  rule 
prescribed  by  j  11  of  the  statute  was  applicable  only 
where  the  proceedings  took  place  in  the  absence  of  the 
accused.  Here  the  suspender  voluntarily  attended  the 
citation. — Philip  v.  Earl  of  Rosslyn^  14th  June  1833; 
Scottish  Jurist,  vol.  v.  p.  433.  Besides,  in  Smith's  case, 
the  warrant  granted  was  for  apprehension,  the  petition 
also  being  founded  on  ^  1  of  the  statute. 

The  Lord  Justice-Clerk. — ^There  is  no  doubt  that 
the  Court  must  give  effect  to  this  suspension.  The  pro- 
ceeding is  entirely  under  the  statute,  and  the  rule  laid 
down  in  $  11  is  binding.  There  is  no  room  for  the  con- 
8truetion2[that  it  applies  only  to  cases  in  absence,  ^he 
case  oi  Philip  v.  Earl  of  Rosslyn  was  brought  under  the 
notice  of  the  Court  in  Smith  v.  Forbes^  and  I  remarked 
then  that  the  circumstances  of  these  cases  were  quite 
different.     Lord  Rosslyn  had  seized  the  boy,  and  he  was 
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No.  89.    kept  in  a  cellar  for  the  night ;  he  was  afterwards  tried 
OnS^oTdi  under  Section  1  of  the  act. 

High  Court,     LoBDS  CocKBUBN  and  IvoBY,  the  other  Judges  pre- 
1851.  *   sent,  concurred. 

Sospension. 

The  Court  suspended  and  liberated,  with  expenses. 

John  CosEirSy  W.S., — ^Gibsoit-Ciuigs  k  Co.,  W.S.,  Agents. 


GLASGOW    WINTER    CIRCUIT. 
Doc.  22.  Ju(fye — Lord  Colonsay. 

I»51. 

llEii  Majesty's  Advocate — Fordyce  A.D. 

AGAINST 

William  Cameron — HilL 

TuEFT — Amotio. — In  a  charge  of  stealing  a  watch,  the  owner  deponed 
that  the  pannel  made  a  snatch  at  the  guard-chain  by  which  the  watch 
was  secured,  so  as  to  draw  it  out  of  bis  pocket ;  but  the  chain  wu 
not  broken,  nor  was  anything  actually  carried  off.  Question,  whe- 
ther this  amounted  to  theft  ? 

No.  90.  William  Cameron  was  charged  with  Theft,  especially 
Cameron.  whoH  Committed  by  a  person  who  has  been  previously 
Glasgow,  convicted  of  theft : 

Dec.  22. 

In  so  far  as,  on  the  6th  day  of  October  1851,  or  on  one  or  other  of 
the  days  of  that  month,  or  of  September  immediately  preceding,  or  of 
November  immediately  following,  in  or  near  Miller's  Place,  in  or  near 
Saltmarket  Street  of  Glasgow,  you  the  said  William  Cameron  did, 
wickedly  and  feloniously,  steal  and  theftuously  away  take  from  the 
pocket  or  person  of  Archibald  Dove,  upholsterer,  then  and  now  or 
lately  residing  in  or  near  New  Wynd,  in  or  near  Glasgow,  a  silver  or 
metal  watch,  the  property,  or  in  the  lawful  p6ssession,  of  the  said 
Archibald  Dove  :  And  you  the  said  William  Cameron  have  been  pre- 
viously convicted  of  theft. 

The  pannel  pleaded  Not  Guilty. 


1851. 


Theft 
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Archibald  Doyb  deponed :  I  know  Jamee  Aitken.    I  was  with     No.  90. 
him  on  Monday  the  6th  October,  in  the  evening,  in  the  Saltmarket.    William 

1  saw  a  crowd  at  the  corner  of  Miller's  Place.     I  approached  the ^ 

crowd.     I  saw  the  prisoner  there.     He  was  at  my  left  side,  rubbing    De^^' 
against  me.     I  had  a  watch  and  gnard-chain.    The  prisoner  made  a      1851. 
grip  at  the  chain,  and  drew  the  watch  ont  of  my  pocket.     I  caught  it.      Theft, 
and  retained  it.     I  called  ^*  Stop  thief."    The  prisoner  ran.     Aitken 
and  I  followed.     He  was  caught  at  the  corner  of  a  close  by  a  police- 
man. 

James  Aitken. — I  was  with  Archibald  Dove,  on  the  6th  October, 
at  the  comer  of  the  Saltmarket.  He  had  a  watch  and  chain.  At 
Miller's  Place  there  was  a  crowd.  Dove  went  into  the  crowd.  I  saw 
the  prisoner  near  Dove,  and  press  close  upon  him,  and  make  a  catch  at 
the  chain,  and  give  it  a  pull.  I  did  not  see  whether  he  got  the  watch 
or  not.  I  observed  the  chain  in  Dove's  hand.  Dove  called  "  Stop 
thief."  We  pursued  the  prisoner.  A  constable  caught  him. 
« 

This  constituted  the  evidence  on  the  part  of  the  pro- 
secution, with  the  exception  of  the  previous  conviction 
against  the  pannel. 

Hill,  for  the  pannel,  argued  that,  as  the  chain  was  not 
broken  nor  the  watch  detached,  this  did  not  amount  to 
the  crime  of  theft,  but  merely  to  an  attempt  to  commit 
theft,  which  was  not  an  indictable  offence. 

FoEDYCE,  for  the  Crown,  replied, — ^In  cases  of  theft, 
the  amotio  was  suflBcient,  when  the  thing  had  been  moved, 
however  slightly,  from  its  place.  Here  the  watch  was 
removed  from  the  pocket  of  the  owner.  It  was  of  no 
importance  that  the  chain  was  not  broken,  nor  the  watch 
carried  off,  any  more  than  where  a  thief,  after  removing 
things  from  a  shelf  or  press,  is  caught  and  prevented  from 
can-ying  them  away.  The  case  of  Conolli/y  Ayr,  October 
1849,  where  a  precisely  similar  objection  was  repelled, 
ruled  this  case. 

Lord  Colonsay,  in  charging  the  Jury,  said  that,  al- 
though he  was  prepared  to  state  the  general  principle  of 
law  which  guided  the  point,  still  he  thought  it  a  question 
for  the  Jury,  on  the  whole  evidence,  to  say  whether  there 
was  suflScient  proof  that  the  pannel  had  at  any  time  got 
complete  possession  of  the  watch.  He  did  not  think  it  * 
was  enough  to  say  that  the  pannel  had  got  the  chain  in 

2  M 
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wmuSi  ^^  hand.  Were  the  Jury  satisfied  that  the  watch  was 
Cameron,  reuioved  by  the  pannel  from  the  pocket,  or  had  he  it  in 
^sj?-  his  hand  for  any  period,  however  short  ? 

1851.' 


Theft         The  Jury  found  the  charge  Not  Proven, 


^c.  24.  Judge — Lord  Colonsay. 

1851.  ^ 

Her  Majesty's  Advocate — Fordyce  A,D, 

AGAINST 

Edward  Yates  and  Henry  Parkes — Logan.       • 

Rape — Assault  with  intent  to  Rayish — Process — Insanity- 
Evidence. — 1.  In  a  charge  of  rape,  as  also  assault  with  intent  to 
ravish,  the  assault  with  intent  found  proven,  on  a  girl  who  was 
alleged  to  have  been  a  prostitute. 

2.  In  a  trial  for  rape,  or  assault  with  intent  to  ravish,  the  principal 
witness,  who,  at  the  time  of  the  offence  being  committed,  was  of 
weak  intellect,  became  insane  a  few  days  before  the  trial.  Medical 
evidence  having  been  adduced,  to  prove  that  she  was  not  in  a  fit 
state  of  mind  to  give  credible  testimony,  she  was  not  examined,  bat 
was  produced,  for  the  purpose  of  being  identified  by  the  other  wit- 


^w^  Edward  Yates  and  Henry  Parkes  were  charged 
Yates  and  with  the  crime  of  Rape,  as  also  Assault,  especially  when 

Pw^.  committed  with  intent  to  Ravish,  or  with  one  or  other  of 
Glasgow,  these  crimes. 

Dec  24  

1851. '       The  crimes  were  charged  as  having  been  committed 


Rape  and  ou  the  night  of  the  20th  or  morning  of  the  21st  of  Oc- 
tober 1851,  at  or  near  five  different  places,  on  the  road 
or  path  leading  from  Airdrie,  in  the  parish  of  New  Monk- 
land,  to  Calderbank,  in  the  parish  of  Old  Monkland,  and 
upon  ^  Elizabeth  Smith,  sewer,  now  or  lately  an  inmate 

*  of  the  New  Monkland  poor-house,  in  the  parish  of 

*  New  Monkland  aforesaid,  a  person  who  is  of  infirm 

*  Jntellect.' 
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The  panaels  pleaded  Not  Guilty.  No.  91. 

The  evidence  material  to  the  charge  consisted  of  the  Yates  and 
testimony  of  three  eye-witnesses,  and  was  in  substance    p^i^ 

as  follows  : Glasgow. 

These  three  persons  were  in  Airdrie  together,  between  ^i85i.*' 
eleven  and  twelve  o'clock  on  the  night  of  the  20th  Octo-  Rape  and 
ber.    At  that  time  they  met  the  pannels  coming  into   ^*^"**- 
Airdrie,  near  Graham  Street.     The  pannels  spoke  first, 
and  told  the  witnesses  not  to  go  that  road,  as  there  was 
a  man  lying  there  nearly  murdered.     They  desired  the 
witnesses  to  stop  a  few  minutes,  as  they  were  going  for 
the  police.     The  pannels  shortly  returned,  and  said  that 
the  police  would  not  interfere,  as  it  was  not  in  their  dis- 
trict.    All  the  five  men  then  went  along  the  Gartlee 
road,  towards  Pit  No.  3,  until  they  came  to  the  spot 
where  the  man  was  said  to  have  been  lying.    They  found 
no  man  there ;  but  a  little  farther  on,  they  discovered  a 
woman  lying  on  her  back  on  the  road,  and  her  person 
exposed.    *  She  was  the  same  as  if  she  had  been  dead.' 
This  woman  the  witnesses  identified  as  being  Elizabeth 
Smith,  the  girl  alluded  to.     At  first  she  appeared  to  be 
unconscious,  and  was  unable  to  stand.     She  asked  for 
some' water,  which  one  of  the  three  witnesses  gave  her. 
She  then  seemed  to  come  to  herself,  and  complained 
of  her   breast.      Looking  round  at  the  two   pannels, 
who  were  present,  she  cried,  *  Save  me  from  these  two 
'  men  !'  and  clung  to  the  three  witnesses  for  protection. 
The  latter  then  proceeded  together  along  the  footpath  to 
a  lodge  near  Gartlee  Pit,  No.  3,  an  uninhabited  place,  for 
the  shelter  of  the  men  working  about  the  pits.     Before 
reaching  this  lodge,  the  two  pannels  rushed  forward, 
pushed  the  girl  and  one  of  the  witnesses  down,  and  rolled 
over  the  girl,  one  of  the  two  at  the  same  time  uttering 
expressions  clearly  indicative  of  a  criminal  intention. 
When  the  girl  was  pushed  down,  she  screamed.     She 
was  then  rescued  by  the  three  witnesses,  and  taken  to 
the  lodge  referred  to,  and  left  there.     The  three  pro- 
ceeded homewards,  but  had  not  gone  above  thirty  or  forty 
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No.  91.  yards,  when  they  heard  screams,  as  if  of  a  female,  pro- 
rates and  eeeding  from  the  lodge.  On  returning,  and  re-entering 
v^^  the  lodge,  one  of  the  pannels  and  the  girl  were  seen 
(ji^ago^^  rolling  on  the  floor.  She  was  struggling  to  get  away, 
^851*    and  screaming ;  but  being  rescued  by  the  witnesses,  she 

Rape  and  S^^  ^P  ^^^  ^^°  ^^*'  ^^^  ^^  '^^^  pursucd  by  both 
Assault  pannels,  and  thrown  down,  when  a  scene  followed  which, 
as  detailed  by  the  witnesses,  shewed  forcible  connexion 
with  both  pannels,  who,  as  the  witnesses  swore,  assisted 
each  other,  by  holding  the  girl,  till  each  in  turn  accom- 
plished his  purpose. 

About  ten  o'clock  on  the  morning  of  the  21st»  the 
girl  went  and  lodged  a  complaint  at  the  police-office, 
Airdrie.  Her  clothes  were  found  to  be  much  soiled  and 
torn ;  and,  according  to  a  medical  report,  which  was 
made  de  recenti,  there  was  evidence  of  very  considerable 
violence  and  depression  of  spirits. 

Two  medical  men  examined  on  the  trial  gave  evidence 
that  the  girl,  who  had  previously  been  of  weak  intellect, 
had  become  insane  three  or  four  days  before  the  trial, 
and  that  she  was  not  then  in  a  fit  state  to  give  evidence. 
They,  however,  stated  that  the  insanity,  which  was  recent, 
might  not  be  permanent. 

In  these  circumstances  the  girl  was  not  examined  as  a 
witness,  but  was  simply  shewn  for  identification  by  the 
other  witnesses.  It  was,  at  the  same  time,  explained  to 
the  Court,  that  the  reason  why  the  trial  had  not  been 
postponed,  on  the  fact  of  the  girl's  insanity  becoming 
known,  was,  that  besides  the  difficulty  of  knowing  whe- 
ther that  insanity  might  not  be  permanent,  the  state  of 
her  intellect  was  such,  as  even  at  best  to  render  it  ex- 
tremely doubtful  whether  she  was  at  any  time  a  compe- 
tent witness  for  examination. 

From  evidence,  as  to  the  character  of  the  girl,  which 
was  led  in  exculpation,  it  appeared  that  she  was  known 
to  the  police  as  a  street-walker;  and  one  witness  ex- 
pressly swore  that  he  had  known  her  as  a  prostitute  for 
several  years. 
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FoRDYCE,  oa  the  part  of  the  Crown,  contended  that    No.  pi. 
the  evidence  was  conclusive  as  to  the  commission  of  the  Yates  and 
crime.    The  nature  of  the  assault — the  state  of  exhaus-   p^k^. 
tion  of  the  rirl,  and  her  screams,  as  detailed  by  the  eye-  Glasgow. 

Dec  24 

witnesses — were  amply  sufficient  to  negative  the  idea  of  m\/ 
her  having  consented.  Besides,  her  cries  for  protection  Bapeand 
against  the  pannels,  on  recovering  from  her  unconscious-  ^ 

ness,  afforded  the  strongest  evidence  of  violence  on  the 
part  of  the  pannels,  and  want  of  consent  on  her  part, 
even  before  the  witnesses  came  up.  The  evidence  on 
the  part  of  the  pannels  was  grossly  exaggerated,  and 
even  if  true,  it  was  clear  in  law  that  rape  might  be 
committed  on  a  prostitute. 

Logan,  for  the  pannels,  argued,  that  as  the  principal 
witness  could  not  be  examined,  the  trial  ought  to  have 
been  postponed.  Great  hardship  to  the  accused  arose 
from  her  not  being  put  into  the  witness-box  ;  and  it  was 
therefore  to  be  presumed,  that,  had  she  been  examined, 
she  would  have  admitted  that  she  gave  consent.  The 
conduct  of  the  alleged  eye-witnesses  was  so  extraordi- 
nary, as  altogether  to  taint  their  evidence,  and  to  raise 
the  presumption,  that  they  had  grossly  exaggerated  the 
whole  circumstances,  and  that  they  were  utterly  unworthy 
of  credit.  Moreover,  the  character  of  the  girl  was  such 
as  to  imply  that  there  had  been  no  forcible  connexion. 

Lord  Colonsay  charged  the  Jury  to  the  effect,  that  if 
they  believed  the  eye-witnesses,  there  could  be  no  doubt 
of  the  character  of  the  assaults ;  but,  considering  that 
their  conduct  was  most  extraordinary,  in  standing  by 
without  attempting  to  prevent  an  outrage  such  as  th^y 
themselves  described,  it  was  for  the  Jury  to  say  whether 
they  could  be  altogether  relied  on,  especially  looking  to 
the  character  of  the  girl,  as  spoken  to  by  the  witnesses 
for  the  defence,  and  the  darkness  of  the  night  when  the 
alleged  acts  were  committed,  when  possibly  the  witnesses 
could  not  observe  so  minutely  as  they  professed  to  do  the 
facts  relating  to  connexion  having  taken  place.  If  the 
Jury,  however,  believed  that  forcible  connexion  had  taken 
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Edwf^  place,  then  rape  was  relevantly  and  properly  charged, 
Yates  and  whatever  the  character  of  the  girl.     But,  in  his  opinion, 

Parkes.    looking  at  her   proved   character — ^the   uncertainty  of 

Glasgow,  vision  in  the  darkness  of  the  night — ^the  extraordinary 

1851.'   conduct  of  the  witnesses,  and  also  the  feet,  that  the 


i^pe  «nd  Court  and  the  Jury  had  no  opportunity  of  knowing  from 
the  girl  herself  the  real  state  of  matters — the  safest 
course  for  the  Jury  probably  was  to  find  assault  with 
intent. 

The  Jury  found  the  pannels  Guilty  of  one  act  of 
assault  with  intent  to  ravish. 

In  respect  whereof,  the  pannels  were  sentenced  to 
eighteen  months  imprisonment,  with  hard  labour. 


HIGH   COURT. 

Jan.  12.  Present, 

1852. 

The  Lord  Justice-Clerk, 

Lords  Wood  and  Colonsay. 

John  Park  and  Others,  Complainers — SoL-Gen,  Deas — Logan. 

AOATN8T  / 

The  Right  Hon.  John  Hamilton  Dalrymple,  Earl  op  Stair, 
Respondent — Dean  of  Faculty  AndertoriF^^,  M.  BM, 

Jurisdiction — Review,  Civil  and  Criminal — Statute. — A  con- 
viction under  the  9th  Section  of  the  Solwaj  Fishery  Act,  44th 
Greo.  III.  c.  xlv,,  is  not  subject  to  review  by  the  Court  of  Justiciary. 

No.  92.        This  was  a  suspension  of  a  conviction,  followed  by  a 

Others  v.  Sentence  of  imprisonment,  obtained  against  the  complain- 

^s£^°^ere  at  the  instance  of  the  respondent.     The  prosecution 

High  Court,  was  fouuded  on  the  Solway  Fishery  Act,  44th  Geo.  III. 

^1852.^*  c.  xlv.  (local  and  personal),  entitled,  *  An  act  for  the 
Suspension. '  better  regulating  and  improving  the  fisheries  in  the 
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*  arm  of  the  sea  between  the  county  of  Cumberland,  and  p^^^'^ 

*  the  counties  of  Dumfries  and  Wigton,  and  the  st^w-  others  u. 
'  artry  of  Kirkcudbright,  and  also  the  fisheries  in  the     stair. 

*  several  streams  and  waters  which  run  into  and  com-  HighCourt. 

Jan.  12. 

*  municate  wth  the  said  arm  of  the  sea.'  i852. 


The  Earl  of  Stair  is  heritable  proprietor  of  the  fish-  Suapension. 
ings  in  the  water  or  river  called  the  Cross  water  of  Luce, 
which  runs  into  and  communicates  with  the  arm  of  the 
sea  described  in  the  statute. 

He  therefore  presented  a  petition  to  the  Justices  of 
the  county  of  Wigton,  setting  forth  sections  9  and  17 
of  the  statute.^ 

^  Section  9  provides — '  That  from  and  after  the  passing  of  this  act, 

*  if  any  person  or  persons,  not  being  the  owner,  occupier,  or  farmer  of 
'  a  fishery,  or  the  agent,  servant,  or  fisherman  of  some  owner,  occu- 
'  pier,  or  farmer  of  a  fishery,  or  other  person  authorized  by  them,  some 
*•  or  one  or  other  of  them  therein  lawfully  authorized,  shall  at  any 
'  time  or  times  in  the  year,  or  by  any  ways,  means,  or  device  whatso- 
'  ever,  take,  kill,  or  destroy,  or  attempt  to  take,  kill  or  destroy  any 
'  salmon,  grilse,  sea-trout,  salmon-trout,  or  whitling,  otherwise  herling, 
'  or  any  other  fish  whatsoever,  or  any  of  the  brood,  spawn,  or  fry 
'  thereof,  in  any  river,  rivulet,  brook,  stream,  pond,  pool,  or  other 
'  water,  mill-lead,  mill-dam,  sluice,  or  cut,  which  runs  into  or  other- 
^  wise  communicates  with  the  said  arm  of  the  sea,  every  such  person 

*  or  persons  shall,  for  the  first  offence,  forfeit  and  pay  the  sum  of  £5  ; 
^  for  the  second  offence,  the  sum  of  €15  ;  and  for  the  third  and  every 
'  other  offence,  the  sum  of  £20 ;  aod  shall  also  forfeit  and  lose  the  fish 

*  by  him  or  them  taken,  together  with  the  baskets,  creels,  packages, 
'  rods  and  lines,  nets,  and  all  and  every  engine  and  device  whatsoever 
^  which  shall  have  been  used  by  auy  such  offender  or  offenders,  in  the 

*  taking,  killing,  and  destroying,  or  attempting  to  take,  kill,  or  de- 
'  stroy,  any  such  fish ;  to  be  distributed  and  disposed  of,  cut  in  pieces, 
'  or  otherwise  destroyed,  in  the  manner  hereinbefore  directed  with  re- 
^  spect  to  forfeitures  for  fishing  within  the  times  hereby  prohibited.' 

Section  17  enacts — '  That,  in  case  sufficient  distress  or  distresses  shall 
^  not  be  found,  or  such  penalty  or  penalties  shall  not  be  immediately 
'  paid,  that  then  it  shall  and  may  be  lawful  for  any  such  Justice  or 

*  Justices  of  the  Peace,  or  Sheriff,  or  Stewart-Depute,  or  their  Substi-  . 
^  tutes,  or  other  Magistrates  aforesaid,  and  he  and  they  is  and  are 

'  hereby  respectively  authorized,  empowered,  and  required,  for  the 
'  first  offence,  to  commit  every  such  offender  or  offenders,  to  the  gaol 
'  or  house  of  correction  for  the  county,  shire,  stewartry,.  division,  or 
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No.  92.        The  complaint  then  stated  : — 

Park  and  *■ 

'nie^l'at     ^'^^^^  notwithstanding  of  the  said   enactments,   John    Park  or 

Stair.      '  Parks,  blacksmith,  New  Luce ;  John  Waugh  junior,  residing  in  the 

High  Court '  v^Hage  of  New  Luce ;  and  Robert  Dickson,  also  residing  in  the  said 

Jan.  12.    '  village  of  New  Luce,  did,  all  and  each  or  one  or  other  of  them,  in 

^^*      *  .violation  thereof,  on  Friday,  the  1 8th  day  of  July  1851  years,  or  on 


Suspenrion.  c  Qj,g  ^^  ^^jjgj.  ^f  ^^^  ^^^^  ^^  ^y^^^  month,  with  a  pointed  stick  or  leis- 

*  ter,  or  some  other  weapon  to  the  petitioner  unknown,  take,  kill,  or 
'  destroy,  or  attempt  to  take,  kill,  or  destroy,  a  salmon-grilse,  salmon- 
'  trout,  or  some  other  fish,  in  the  Cross  Water  of  Luce,  in  the  parish 
'  of  New  Luce,  and  that  without  leave  of  the  petitioner,  or  any  other 

*  'person,  thereunto  lawfully  authorized,  in  terms  of  said  act,  whereby 
'  the  said  John  Park  or  Parks,  John  Waugh  junior,  and  Robert  Dick- 
^  son,  have  forfeited  the  said  penalty  of  £5  sterling  each,  together 
'  with  the  costs  of  conviction.' 

The  complaint  proceeded  : — 

*  May  it  therefore  please  your  Honours  to  consider  the  premises, 
'  and  to  grant  warrant  for  summoning  the  said  John  Park  or 

*  Parks,  John  Waugh  junior,  and  Robert  Dickson,  to  appear 
'  before  any  one  or  more  of  Her  Majesty's  Justices  of  the  Peace 
'  for  the  county  of  Wigton,  at  such  time  and  place  as  may  be 

*  fixed  by  your  Honours,  to  answer  to  this  complaint;  and 
^  thereafter  to  fine  and  amerciate  each  of  them  in  the  sum  of 

'  place,  for  which  such  Justice  or  Justices  aforesaid  shall  act,  for 

'  any  time  not  exceeding  three  months,  nor  less  than  one  calendar 

*•  month ;  for  the  second  ofience,  for  any  time  not  exceeding  six  months, 

'  nor  less  than  two  calendar  months ;  and  for  the  third  and  every  other 

*  ofience,  for  any  time  not  exceeding  nine  months,  nor  less  than  three 
^  calendar  months,  there  to  be  kept  at  hard  labour,  and  be  and  reipaiu 
'  without  bail  or  mainprize.' 

The  same  section  farther  provides — *  That  all  and  every  the  pecuni- 
^  ary  and  other  penalties  and  forfeitures  hereby  inflicted,  may  be  sued 
'  for,  recovered,  and  adjudged,  on  all  and  every  offience  and  offences 
'  against  this  act,  heard  and  determined  by  and  before  any  one  or  more 
*"  Justice  or  Justices  of  the  Peace,  within  that  part  of  Great  Britain 

*  called  England ;  or  any  Justice  or  Justices  of  the  Peace,  or  Sheriff 
'  or  Stewart-Depute  or  their  Substitutes,  or  Magistrates  of  Royal 

*  Burghs,  within  that  part  of  Great  Britain  called  Scotland,  for  the 

*  county,  shire,  stewartry,  division,  burgh,  or  place  wherein  anyoffen- 
^  der  or  ofifenders  against  this  act  shall  be,  or  reside,  or  wherein  or  near 
'  to  which  the  ofibnce  or  ofifences  shall  be  committed,  by  and  upon  the 

*  oath  or  afiirniatiou  of  one  or  more  credible  witnesses,  or  by  the  con- 
'  fession  of  the  party  or  parties  themselves,  in  England,  and,  in  like 

*  manner,  by  the  oath  or  oaths  of  the  parties  themselves,  in  Scotland.' 
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*•  £5  sterling,  with  the  costs  of  suit  and  prosecution,  in  terms     Nq.  92. 

*  of  the  said  statute;  and  failing  payment  thereof,  to  grant   ^^*°^ 

*  warrant  to  commit  them  respectively  to  the  prison  of  Stran-  ;nie  Earl  of 

*  raer,  or  any  other  legal  prison,  for  any  time  not  exceeding      Stair. 

*•  three  months,  nor  less  than  one  calendar  month,  there  to  be  High  Court. 

*  kept  at  hard  labour,  unless  the  said  respective  penalties  shall      ^^2.  * 

*  be  sooner  paid ;  also,  to  grant  warrant  for  summoning  wit-  ^ r— 

*  nesses  for  both  parties.' 

The  complainers  were  convicted,  under  this  complaint, 
before  the  Justices  of  the  Peace  for  the  county  of  Wig- 
ton,  at  Stranraer,  The  following  are  the  terms  of  the 
conviction : — 

*•  The  Justices  having  considered  the  complaint,  and  the  proof  ad- 

*  duced.  Find  the  complaint  proven,  and  thereafter  fine  and  amerciate 

*  each  of  the  said  John  Park  or  Parks,  John  Waugh  junior,  and  Ro- 
'  bert  Dickson,  in  the  sum  of  £5  sterling  of  penalty,  with  no  expenses ; 
'  and  failing  immediate  payment  thereof  to  the  complainer,  grant  war- 

*  rant  to  commit  each  of  the  said  John  Park  or  Parks,  John  Waugh 
'  junior,  and  Robert  Dickson,  to  the  jail  of  Stranraer,  for  the  period  of 
^  three  months  from  this  date,  therein  to  be  kept  to  hard  labour,  unless 
'  the  said  penalty  shall  be  sooner  paid  :  Against  which  judgment,  the 
'  defenders  intimated  their  intention  to  appeal  to  the  next  Quarter 
'  Sessions  of  Wigtonshire. 

(Signed)        *  Patrick  Maitland,  J.  P. 
'  John  M*Taooart,  J.  P. 
*  Nathi*.  Taylor,  J.  P: 

The  warrant  of  imprisonment  was  in  these  terms : — 

^  Whereas,  John  Park  or  Parks,  blacksmith.  New  Luce;  John 
'  Waugh  junior,  residing  in  the  village  of  New  Luce ;  and  Robert 
^  Dickson,  also  residing  in  the  said  village  of  New  Luce  ;  have  respec  • 
'  tively  been  convicted  before  us,  three  of  Her  Majesty's  Justices  of 
'  the  Peace  for  Wigtonshire,  of  having,  on  the  18th  day  of  July  last, 

*  or  on  or  about  that  time,  with  a  pointed  stick  or  leister,  taken,  killed, 
'  or  destroyed,  or  attempted  to  take,  kill,  or  destroy,  a  salmon,  grilse, 
^  salmon-trout,  or  some  other  fish,  in  the  Cross  Water  of  Luce,  in  the 

*  parish  of  New  Luce,  and  that  in  contravention  of  the  ninth  section 
^  of  the  act  44th  Geo.  III.  c.  41,  intituled,  &c.,  and  have  been  sen- 
'  tenced  and  adjudged  to  pay  and  forfeit,  for  the  said  offence,  the  sum 
'  of  five  pounds  sterling  each  of  penalty ;  the  said  several  sums  to  be 
'  paid  to  the  Right  Hon.  John  Hamilton  Dalrymple,  Earl  of  Stair,  the 
'  compluner ;  and  whereas,  the  said  John  Park  or  Parks,  John  Waugh 
'  junior,  and  Robert  Dickson,  have  failed  to  pay  down  to  the  com- 
^  plainer  the  said  penalty  and  expenses,  in  terms  of  the  said  statute. 
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No.  92.    *  warrant  is  hereby  granted  to  commit  tbe  said  John  Park  or  Paiks, 
Park  and  i  John  Waugh  junior,  and  Robert  Dickson,  respectively,  to  the  jail  of 
The  Ear)  olT '  Stranraer,  for  the  period  of  three  months  from  this  date,  unless  the 
Stair.      *  said  penalty  and  expenses  shall,  respectively,  be  sooner  paid ;  and 
High  Court '  warrant  also  to  the  keeper  of  the  said  jail  to  receive,  detain,  and 
Jj"; j|2«    '  liberate  them  accordingly. 
^^^'  (Signed)        *  Nathi..  Taylor,  y^.  P. 

Suspenaon.  *  Patk.  Maitland,  J.  P. 

*  John  M'Tagoart,  J,  P! 

A  bill  of  suspension  and  liberation  having  been  pre- 
sented, proceeding  on  various  grounds  of  irregularity  and 
incompetency,  answers  were  given  in  for  Lord  Stair,  in 
which  he  objected,  in  limine^  to  the  jurisdiction  of  the 
Court  of  Justiciary  as  a  court  of  review  in  such  cases. 

J.  M.  Bell,  for  the  respondent,  objected  to  the  com- 
petency of  the  bill  of  suspension.  This  was  not  a  crimi- 
nal process,  but  a  conviction  under  a  local  statute,  as  to 
fisheries  in  the  Solway.  There  was  therefore  no  power  of 
review  in  the  Court  of  Justiciary.  That  this  was  not  a  cri- 
minal proceeding,  was  evident  from  these  considerations: 
1*/,  The  complaint  did  not  proceed  with  the  concurrence 
of  the  Procurator-fiscal,  but  was  instituted  by  a  party  in 
the  character  of  a  common  informer.  2d^  It  was  merely 
a  contravention  of  a  statutory  prohibition.  3</,  So  far 
was  it  removed  from  a  criminal  procedure,  that  the  charge 
might,  by  J  17,  be  proved  by  the  oath  of  the  party  ac- 
cused. 4M,  The  primary  sanction  of  the  act  is  a  pecu- 
niary penalty  alone ;  the  power  of  imprisonment  is  only 
subsidiary  for  recovery  of  the  fine,  and  that  power  is  at 
an  end  when  the  penalty  is  paid. 

That  this  is  the  true  nature  of  the  procedure,  is  evident 
from  the  whole  tenor  of  the  act,  and  the  provisions  made 
by  the  various  sections  of  it.  In  analogous  cases,  the 
Court  has  declined  to  interfere. — McDonald  v.  Gray^ 
High  Court,  Feb.  17,  1844,  Broun,  vol.  ii.  p.  107 ;  Dun- 
lop  V.  Hart,  Court  of  Session,  June  20,  1835,  S.  &  D. 
vol.  xiii.  p.  1173 ;  Phillips  v.  Steel,  Court  of  Session, 
Jan.  12,  1847,  D.  B.  &  M.  vol.  ix.  p.  318 ;  SomerviUe  v. 
Hemman,  High  Court,  June  1,    1844,  Broun,  vol.  ii. 
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p.  220;  Addison  v.  Stevenson^  High  Court,  July  22,    No.  92. 
1848,  Arkley,  p.  505 ;  Robertson  v.  Collins,  Court  of  otheiS". 
Session,  Feb.  16, 1837,  S.  &  D.  vol.  xv.  p.  572;  CampbeU'^%^]'^ 
V.  Strathern,  High  Court,  Nov.  22, 1847,  Arkley,  p.  386.  HighCourt. 

Logan,  for  the  suspenders,  argued  that  the  cases  cited  "^^52^ 
by  the  respondent  were  inapplicable.  He  referred  to  suspension. 
Clark  Y.  Johiston,  Court  of  Sess.  Dec.  7, 1787,  M.  11,818. 
The  subject  of  the  statute  is  one  of  public  importance — 
involving  the  protection,  not  of  a  small  stream  merely, 
but  of  a  large  arm  of  the  sea.  The  statutes  relating  to 
salmon-fishing  have  uniformly  been  considered  matters 
of  public  policy. 

The  Lord  Justice-Clerk. — ^The  Court  are  of  opinion 
that  this  case  is  entirely  ruled  by  previous  decisions. 

I  also  observe,  that  in  ^  17,  there  is  a  distinction  be- 
tween the  mode  of  proof  in  England  and  in  Scotland. 
It  would  be  very  difficult,  indeed,  to  view  as  a  proper 
criminal  procedure  a  charge  vrhich  may  be  established 
by  the  oath  of  the  party. 

The  Court  therefore  sustained  the  objection,  and  re- 
vised the  bill  as  incompetent,  with  expenses. 

JoHii  MuA&AY  Junior,  S.S.C.— Dukdis  &  Wilson,  C.S.— Agents. 


Present, 
The  Lord  Justice-Clerk, 


Jan.  24. 
Lords  Ivory  and  Cowan.  1852. 

Her  Majesty's  Advocate.— /Sio/.-G^^i.  Dea$ — Young,  A.D, 

AGAINST 

Patrick  Quillichan — J,  Shaw. 

Bigamy — Relevancy — Foreign  Law. — Held,  that  it  was  not  a  good 
objection  to  the  relevancy  of  an  indictment  for  Bigamy,  where  the 
first  marriage  was  celebrated  in  Ireland,  by  a  Bomish  Priest,  that 
the  Indictment  did  not  set  forth  that  both  parties  were  Roman  Ca- 
tholics, if  the  Prosecutor  could  competently  prove  that  by  the  foreign 
law  the  marriage  was  lawful. 
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Patan^ck        Patrick  Quillichan  was  charged  with  Bigamy : 

Quillichaa. 

High  Court      ^  ^^  ^^^  ^^>  7^^  ^^  ^^^  Patrick  Quillichan  being  lawfully  mar- 
Jan.  24.    ried  to  Catherine  Duffy  or  Quillichan,  now  or  lately  residing  with 

John  Finnan,  a  labourer,  in  or  near  Currie'e  Close,  Grassmarket, 

Bigamy.  Edinburgh,  a  marriage  ceremony  having  been  performed  between  you 
several  years  ago,  and  as  the  prosecutor  believes  in  or  about  the  month 
of  April  in  the  year  1843  or  in  the  year  1844,  the  prosecutor  being 
unable  to  specify  the  time  more  particubirly,  by  the  Reverend  Patrick 
Dorrian,  then  a  Roman  Catholic  clergyman  in  Belfast,  in  Ireland,  aiid 
now  or  lately  at  Loughin  Island,  near  Downpatrick,  in  Ireland,  or  by 
some  other  Roman  Catholic  clergyman  to  the  prosecutor  unknown, 
within  the  house  in  or  near  Donegal  Street,  Bel£E»t  aforesaid,  then  oc- 
cupied by  The  Right  Reverend  Doctor  Cornelius  Denvir  or  Denville, 
then  a  Roman  Catholic  Bishop  in  Belfast  aforesaid,  or  at  some  other 
place  in  or  near  Belfast  to  the  prosecutor  unknown ;  and  you  hariDg 
thereafter  lived  and  cohabited  with  the  said  Catherine  Duffy  or  Quil- 
lichan, as  your  wife,  in  Ireland,  and  also  in  various  places  in  Scotland, 
and  particularly  in  or  near  Perth,  in  or  near  Dundee,  in  or  near  New- 
burgh,  and  in  or  near  Edinburgh,  you  the  said  Patrick  Quillichan  did, 
on  the  2d  day  of  March  1851,  or  on  one  or  other  of  the  days  of  that 
month,  or  of  February  immediately  preceding,  or  of  April  immediately 
following,  your  marriage  with  the  said  Catherine  Duffy  or  Quillichan 
being  then  subsisting,  as  you  well  knew,  within  or  near  Saint  Mary's 
Roman  Catholic  Church  or  Chapel,  Broughton  Street,  Edinburgh, 
wickedly  and  feloniously,  enter  into  a  matrimonial  connection,  under 
the  name  of  Patrick  Fox,  with  Maiy  Birron  or  Bums  or  Kelly,  now 
or  lately  residing  with  John  Kerigan,  a  lodging-house  keeper,  in  or 
near  Little  Hamilton's  Close,  in  or  near  Grassmarket,  Edinburgh,  the 
marriage  ceremony  having  been  performed  by  the  Reverend  William 
Mackay,  then  and  now  or  lately  a  Roman  Catholic  missionary  apos- 
tolic, or  a  Roman  Catholic  clergyman,  and  then  and  now  or  lately  re- 
siding at  or  near  Saint  Mary's  Roman  Catholic  Church  or  Chapel 
aforesaid. 

J,  Shaw  objected  to  the  relevancy  of  the  indictment, 
in  so  far  as  it  did  not  disclose  that  both  parties  were  Ro- 
man Catholics  at  the  time  ot  marriage.  This  made  the 
distinction  between  this  and  the  case  of  Purcis  {anity 
p.  124),  where  the  relevancy  was  sustained,  inasmuch  as 
in  those  cases  the  Court  could  see  that  the  marriage  was 
good  though  irregular.  The  Irish  marriages  acts  were  ex- 
press that  both  parties  must  be  Roman  Catholics,  to  make 
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their  marriage  by  a  Roman  Catholic  priest  legal.^     And    No.  ps. 
the  presumption  in  law  was,  that  a  person  belonged  to  Qaimchan. 
the  established  religion,  which  was  Protestant,  in  Ireland  High  Court. 
{Rogers  on  Ecclesiastical  Law^  pp.  657-660).  *862. ' 

Young. — I  have  libelled  a  lawful  marriage, — am  I  to    Bigamy, 
go  into  detail  of  the  facts  and  circumstances. 

The  Lord  Justice-Cleek. — Statutes  may  be  quoted 
agamst  relevancy. 

Young. — No  doubt ;  but  here  I  have  libelled  nothing 
opposite  to  statute  law.  I  say  the  marriage  was  a  lawful 
one,  and  that  I  am  entitled  to  prove  it  so  imder  the  case 
oi  Purvis. 

^  The  following  are  the  chief  statutory  proyisions  regulating  such 
marriages : — 
The  Irish  Act,  19th  Geo.  II.  c.  14,  §  1  (1745),  intituled,  '  An  Act 

*  for  annulling  all  marriages  to  he  celebrated  bj  any  Popish  priest, 
'  between  Protestant  and  Protestant,  or  between  Protestant  and  Papist,' 
&c.,  enacts — 

'  That  every  marriage  that  shall  be  celebrated,  after  the  1st  day  of 
^  May  1 746,  between  a  Papist  and  any  person  who  hath  been,  or  hath 
'  professed  himself  or  herself  to  be,  a  Protestant,  at  any  time  within 
*•  twelve  months  before  such  celebration  of  marriage,  or  between  two 
^  Protestants,  if  celebrated  by  a  Popish  priest,  shall  be,  and  is  hereby 

*  declared,  absolutely  null  and  void,  to  all  intents  and  purposes,  with- 

*  out  any  process,  judgment,  or  sentence  of  law  whatsoever.' 

The  Irish  Statute,  33d  Geo.  III.  c.  21  (1793),  entitled,  *  An  Act 
'  for  the  relief  of  Her  Majesty's  Popish  or  Roman  Catholic  subjects  of 
'  Ireland,'  enacts,  §  12, — 

VThat  nothing  herein  contained  shall  be  construed  to  extend  to 

*  authorize  any  Popish  priest,  to  celebrate  marriages  between  Protes- 
«  tant  and  Protestant,  or  between  any  person  who  hath  been,  or  pro- 
'  fessed  himself  or  herself  to  be  a  Protestant,  at  any  time  within  twelve 
^  months  before  such  celebration  of  marriage,  and  a  Papist,  unless  such 

*  Protestant  and  Papist  shall  have  been  first  married  by  a  clergyman 
^  of  the  Protestant  religion.' 

The  Statute,  3d  and  4th  Will.  IV.  c.  102  (August  29.  1833),  en- 
titled, *•  An  Act  to  repeal  certain  penal  enactments  made  in  the  Par- 
'  liament  of  Ireland,  against  Roman  Catholic  clergymen,  for  celebra- 

*  ting  marriages  contrary  to  the  provisions  of  certain  acts  made  in  the 
'  Parliament  of  Ireland,'  enacts,  inter  alia,  §  3, — 

'  That  nothing  in  this  act  shall  extend,  or  be  construed  to  extend,  to 

*  the  giving  validity  to  any  marriage  ceremony  in  Ireland,  which  cere- 
*"  mony  is  not  now  valid  under  the  existing  laws.' 
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No.  93.       The  Solicitor-General  referred  to  the  case  of  Ben- 

Qoiiuc^  nison  {ante^  p.  453). 

High  Court.  The  Lord  Justice-Clerk. — I  am  of  opmion  that  this 
^2.'  indictment  is  relevantly  framed.  The  objection  runs 
Bigamy,  countcr  to  the  broad  principle  on  which  the  structare  of 
an  indictment,  under  the  Law  of  Scotland,  is  based,  and 
by  which  relevancy  is  decided.  Independently  of  criti- 
cal objections  to  expressions,  or  to  the  omission  of  requi- 
site words,  and  the  like,  objections  to  relevancy  generally 
are  of  two  kinds  : — 1 .  Objections  to  the  major  proposi- 
tion, as  not  correctly  setting  forth  the  offence  intended 
to  be  charged,  or  as  charging  that  as  an  offence  which  is 
not  in  law  a  crime ;  and,  2.  Objections  to  the  minor  pro- 
position,  or  specifications  of  the  &cts,  as  not,  if  proved, 
setting  forth  the  crime  charged ; — if  proved^  for  the  ob- 
jection must  assume,  that  all  that  is  averred  is  fully  and 
legally  proved, — ^proved  in  the  way  required  by  the  law 
applicable  to  the  particular  case,  as  it  may  be  disclosed 
in  evidence.  But  the  specification  in  the  minor  is  only 
intended,  firsts  to  apprize  the  pannel  of  the  facts  to  be 
proved  against  him ;  and,  secondly^  to  set  forth  what  is 
sufficient  to  entitle  the  prosecutor  to  prove  all  that  the 
law  may  require,  according  to  the  turn  which  the  case  in 
proof  may  take. 

Between  the  character  of  the  objections  competent 
against  the  major  and  minor  propositions,  there  is  a  broad 
and  marked  distinction.  The  description,  in  the  major, 
of  that  which  is  charged  as  a  crime,  must  be  complete  in 
law.  In  many  cases,  that  is  accomplished  unanswerably 
by  certain  legal  terms  which  are  established  names  for 
crimes — voces  signattB — as  theft,  murder,  bigamy— or  by 
quoting  the  words  of  a  statute  constituting  the  offence, 
or  defining  it.  In  other  cases,  the  terms  to  be  selected 
may  be  of  great  nicety,  and  the  description  of  the  acts 
may  be  very  difficult :  In  such  cases,  the  proposition  must 
exhaupt  the  law — that  is  to  say,  if  any  fair  construction 
of  the  words  in  one  sense  leaves  a  matter  which  is  not 
criminal,  or  if  a  plain  requisite  of  illegality  is  omitted, 
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then  something  is  set  forth  in  the  major  of  the  indict-    p®/?^^" 
ment  which,  in  fair  construction,  is  not  necessarily  crimi-  Qmiijchan. 
nal,  independently  of  any  special  defence  in  the  particu-  HighCoun. 
lar  case.     I  take  the  case  which  occurred  some  years  ago,     1852,' 
of  a  charge  of  obstructing  a  presbytery  in  the  discharge   Bigamy, 
of  their  duty.     The  objection  was,  that  obstruction  might 
not  be  an  illegal,  or  wrongous,  or  violent  obstruction, — 
it  might  have  been  by  interdict.     The  answer  was — Ob- 
struction, in  an  indictment,  being  a  word  descriptive  of 
hinderance,  in  point  of  fact,  to  duty,  excludes  all  legal 
impediments,  and  denotes  acts  viafacti — as  obstructing 
of  revenue  officers,  formerly  a  common  charge  in  the 
days  of  illicit  distillation. 

In  stating  mch  objections  to  the  major  proposition, 
every  line  of  argument  is  open  to  the  pannel,  whether 
founded  on  statutes  or  common  law.  The  public  prose- 
cutor, by  his  major  proposition,  propounds,  as  it  were,  a 
thesis  for  objection.  He  throws  down  in  the  legal  arena, 
as  the  schoolmen  of  old  into  the  arena  of  metaphysics, 
his  proposition  as  a  challenge,  and  must  meet  every  view 
of  his  proposition  which  can  be  stated.  He  throws  open 
the  whole  field  of  legal  argument  by  his  challenge ;  and 
while  some  theoretical  jurists  ridicule  our  form  of  indict- 
ment^ experience  must  satisfy  every  one,  that,  practically, 
it  operates  most  beneficially,  both  for  the  elucidation  and 
protection  of  the  law,  and  for  the  liberty  of  the  subject. 

But,  then,  that  proposition  once  sustained  as  being  un- 
assailable, his  course  in  the  minor  is  a  much  less  ambi- 
tious and  narrower  one:  He  then  comes  to  deal  with 
a  particular  person,  against  whom  particular  acts  are 
averred,  as  bringing  him  within  the  offence  in  the  gene- 
ral charge  in  the  major. 

In  objecting  to  the  minor,  the  pannel's  situation  is  at 
once  reversed.  He  must  object  on  the  express  condi- 
tion, either  that  if  the  facts  ^re  fully  and  legaily  proved, 
they  are  not  the  offence  charged,  or  that  the  statement 
is  so  framed,  from  defect  or  otherwise,  as  to  omit  what 
is  essential,  on  the  face  of  the  indictment,  to  be  averred, 
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No.  93.    or  to  exclude  the  right  to  prove  what,  on  the  face  of  the 
Qmiiichan.  indictment,  is  required  : — Observe,  on  the  face  of  the  in- 
UighCourt  dictment  essential  for  averment  and  necessary  in  proof. 
1852. '    The  pannel  cannot  travel  out  of  the  indictment  in  dig- 
Bigamy.   cussing  the  minor.     The  major  is  the  law  for  the  case, 
and  rules  the  argument.     Law,  to  be  proved  by  statute, 
'  and  facts  which,  if  established  one  way,  may  raise  a  de- 
fence, are  matters  on  the  merits,  and  for  the  trial.    No 
doubt,  where  such  are  clearly  matters  of  law,  or  where 
the  prosecutor  knows  and  desires  to  take  the  facts  hypo- 
thetically  in  one  way,  we  often,  for  convenience,  and  to 
save  a  needless  trial,  take  the  matter  by  arrangement  ou 
both  sides,  in  discussion  on  a  wider  basis ;  but  that  is 
matter  of  convenience  only.     The  pannel,  in  the  objec- 
tions to  the  minor,  cannot  for  the  law  of  the  case  travel 
out  of  the  indictment ;  and  no  state  of  facts  which  \?ill 
prove  a  defence  on  the  merits,  is  to  be  assumed  as  an  ob- 
jection to  the  minor.     It  is  not  enough,  in  objecting  to 
the  minor,  to  say,  that  one  state  of  facts  may  render  that      i 
innocent  which  the  prosecutor  avers.     He  must  proie      | 
the  facts  averred,  in  such  a  way  as  to  exclude  the  de-      i 
fence.     But,  in  relevancy,  the  question  is  solely.  Is  be      I 
entitled  to  prove  them  ?     Now,  these  general  views  ex- 
clude the  objection  here  stated.  , 
The  indictment  charges  bigamy :  That  crime  consists      | 
in  an  attempt  to  marry  a  second  time  after  the  party  has      I 
been  lawftilly  married,  and  knows  that  such  marriage      I 
still  subsists.     Then  the  minor  has  only  to  state  what  is 
sufficient  to  entitle  the  prosecutor  to  prove  the  fects.    It 
avers,  time  and  place  libelled,  that  the  pannel  was  ktc- 
fvlly  married  to  a  certain  female  in  Ireland,  by  a  Roman 
Catholic  priest.     LawfvUy  married.     No  specification  of 
the  rites,  forms,  or  benediction  of  any  marriage  need  be 
stated.     It  is  distinctly  said,  that  they  were  lawfnUp 
married.     That  is  enough  to  entitle  the  prosecutor  to 
prove  his  case.     But  it  is  said,  that  by  certain  statutes, 
the  marriage  will  be  void  if  both  parties  were  not  Ro- 
man Catholics,  and  the  indictment  should  have  averred 
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that  they  were  both  Roman  Catholics.     Now,  if  this    No.  98. 

^  Patrick 

particular  marriage  had  required  to  be  set  forth  in  the  QuiiUchan. 
major  proposition,— or  if  this  had  been  an  indictment  High  Court 
for  celebrating  the  marriage  illegally, — ^then  it  would  i852." 
have  been  necessary  to  make  the  major  complete  against  Bigamy, 
all  attacks,  and  an  objection  on  statutes  tending  to  shew, 
that  in  one  state  of  facts,  within  the  words  of  the  major, 
the  marriage  was  not  valid,  or  the  offence  not  committed, 
would  have  been  quite  competent  against  the  major. 
But,  in  the  minor,  the  prosecutor  is  only  required  to  aver 
what  is  sufficient  to  entiUe  him  to  prove  his  allegations. 
It  is  not  necessary  for  him,  in  the  minor,  to  make  out  a 
legal  proposition,  complete  in  all  its  parts,  against  every 
supposable  state  of  the  facts.  He  knows  the  facts  on 
which  he  has  to  sustain  his  indictment,  and  by  which  it 
must  be  proved.  All  that  it  is  requisite  for  him  to  aver 
is,  that  the  pannel  was  lawfully  married  in  a  particular 
way — ^viz.  by  a  Roman  Catholic  priest — to  a  certain 
female  in  Ireland, — ^for  that  entitles  him  to  prove  all 
that  is  necessary  to  be  proved,  whatever  that  may  be. 
The  pannel,  on  the  other  hand,  is  not  entitled  to  ask  us 
now  to  inquire  into  what  must  be  proved,  or  into  what 
state  of  fiusts  will  make  this  first  marriage  bad.  The 
prosecutor,  at  his  own  risk,  says  these  parties  were  hw- 
ftdly  married.  What  he  has  to  do  is,  simply  to  aver 
what  entitles .  to  prove  that.  Now,  how  can  I  say  that 
the  averment  that  they  were  lawftdly  married,  is  not 
sufficient  to  entitle  him  to  enter  on  the  proof  of  a  lawful 
marriage  of  the  kind  which  the  facts  may  require,  ac- 
cording to  the  law  which  may  be  proved  to  be  applicable 
to  these  fisusts.  Whether  a  Roman  Catholic  priest  could 
not  marry  if  both  were  not  Catholics,  is  a  matter  of  &ct 
to  be  inquired  into  at  the  trial — ^matter  of  Irish  law,  it 
may  be,  but  still  matter  of  &ct  to  us.  It  will  form  the 
subject  of  investigation  if  necessary.  But  it  is  incompe- 
tent to  travel  out  of  the  minor  to  find  out,  by  our  guess 
at  interpretation  of  Irish  statutes,  this  matter  of  fact, 
which  the  indictment  does  not  raise.     Again,  this  objec- 
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No.  93.    tioD  is  stated  on  the  assomptiou  that  it  may  turn  out 

Patrick 

Qoiuichan.  that  both  were  not  Roman  Catholics.  That  is  to  be  in- 
High  Court  quired  into  as  matter  of  fact.  On  the  supposition  of  a 
1852. '  possible  state  of  facts  which  may  not  be  proved,  we  can- 
Bigamy.  Hot  Say  the  indictment  in  the  minor  is  wrong,  when  it  is 
admitted  that  it  will  cover  the  opposite  state  of  facts. 
If  both  must  be  Roman  Catholics,  how  can  it  possibly  be 
alleged  that  the  prosecutor  is  not  entitled  to  prove  that 
fact  under  his  averment  that  they  were  lawfully  married, 
and  to  carry  that  out  in  proof?  Again,  I  repeat^  he 
need  aver  nothing  but  what  entitles  him  to  prove  all  that 
he  requires  to  prove  in  the  particular  case.  lie  has  no 
legal  definition  to  give  in  the  minor — ^no  proposition  to 
round  off  and  perfect  as  a  complete  legal  description,  in 
the  abstract,  of  a  crime :  He  has  simply  to  aver  that 
which  is  enough  to  cover  and  let  in  all  the  proof  which 
his  case  requires ;  and  what  that  proof  must  be,  we  can- 
not anticipate  in  order  to  let  in  an  objection.  The  ob- 
jection, then,  is  quite  incompetent.  The  form  of  the  in- 
dictment, and  the  course  which  the  case  will  take,  is 
exactly  what  occurred  in  that  remarkable  case  of  Benni- 
son.  True,  no  objection  was  taken  to  the  relevancy; 
but  the  Court  did  not  hold,  when  the  &ctwas  said  to  be 
proved — ^viz.  that  the  female  was  an  Episcopalian — that 
if  that  state  of  &cts  were  proved  to  the  satisfaction  of 
the  jury,  the  indictment  was  bad,  as  for  a  charge  of 
bigamy,  which,  on  the  argument  now  addressed  to  us,  we 
ought.  It  was  said  and  proved,  that  marriage  in  Ireland 
by  a  Presbyterian  minister,  between  a  Presbyterian  Dis- 
senter and  an  Episcopalian,  was  bad ;  and  it  was  con- 
tended, that  the  proof  made  out  that  the  female  was  an 
Episcopalian.  The  Court  did  not  direct  the  jury,  that  if 
that  fact  was  proved  to  their  satisfetction,  the  minor  of 
the  indictment  turned  out  to  be  defective,  so  as  not  to 
fit  and  cover  the  state  of  fisicts  and  law  which  had  come 
out.  On  the  contrary,  holding  this  to  be  a  proper  de- 
fence on  merits  under  such  an  indictment  as  the  present, 
'   I  left  that  matter  of  fact,  with  the  concurrence  of  my 
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brethren,  to  the  juiy,  with  the  direction,  that  they  would    No.  98, 
consider  whether  a  mere  entiy,  at  the  date  of  the  mar-  QmUicban. 
riage,  that  the  woman  was  an  Episcopalian,  derived  no  High  Court 
one  knew  how,  was  such  proof  as  would  be  sufficient  to     1852. ' 
▼Old  the  marriage, — and  if  not,  with  the  direction  that  Bigamy, 
the  marriage  was  proved.    Here  it  may  be  matter  of 
fact,  1st,  what  is  the  law  of  Ireland ;  and,  2d,  whether 
both  were  required  to  be,  and  were  in  point  of  fact,  Ro- 
man Catholics.    That  is  for  the  trial.     The  objection 
anticipates  incompetently  what  may  or  may  not  be  mat- 
ter of  fact  for  investigation  at  the  trial.    The  indictment 
entitles  the  prosecutor  to  prove  his  allegations,  and  he 
takes  his  risk,  that  he  has  sufficient  knowledge  of  the 
£Eu;ts  which  it  may  be  shetvn  he  must  prove. 

This  opinion  may  appear  to  enter  too  fiiUy  on  general 
principles ;  but  I  have  thought  it  the  more  right  to  do 
so,  because  the  plausibility  which  the  objection  appeared 
to  have,  dropped  from  it  the  instant  I  came  to  attend  to 
the  fact,  that  it  was  an  objection  to  a  minor  proposition. 

Lord  Ivory. — ^The  objection  is  not  a  good  one.  Mar- 
riages between  Roman  Catholics  being  lawful,  it  is  enough 
'  for  the  prosecutor  to  aver  that  the  parties  were  lawfully 
married.  That  is  sufficient  to  constitute  a  good  charge 
of  bigamy,  whatever  questions  may  arise  on  the  evidence, 
in  support  of  that  charge. 

Lord  Cowan. — We  have  here  an  assertion  that  the 
marriage  was  a  lawful  marriage,  that  is,  lawful  by  the 
law  of  Ireland.  Having  made  that  statement,  it  was  not 
necessary  for  the  prosecutor  to  go  fieulher,  and  point  out 
kow  it  was  lawful.  It  is  unnecessary  to  set  forth  the 
particular  statutes  by  which  the  marriage  may,  upon  the 
evidence,  turn  out  to  be  unlawful.  The  objection  truly 
resolves  itself  into  a  matter  of  proof. 

The  objection  was  accordingly  repelled. 
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Present, 
1862  -^^^  Lord  Jcsticb-Clerk, 

Lords  Cockburn,  Wood,  Ivory,  Colonsat,  and  Cowan, 
Hkr  Majesty's  Advocate — Sol.-Gen.  Deas — G.  Young  A.D. 

AGAINST 

Ellen  Falconer  and  I^Lirgaret  Falconer — Ogihy, 
RoBiNA  M^Leod  and  Jane  Briggs — Scott, 

Indictment — Aggravations — Competency. — Held  incompetent  to 
charge  a  previous  conviction  of  theft,  or  that  the  pannels  are  babite 
and  repute  thieves,  as  aggravations  to  a  charge  of  robbery. 

jj^  j^        The  pannels  were  charged  with  Robbery,  aggravated 
^doth^'^  by  previous  convictions  of  theft,  and  by  their  being  habite 


„.  ^^  _^  and  repute  thieves;  as  also  with  Theft : 

HishCourt.  * 

•Un.  26. 
1852.  lir  go  FAR  AS,  on  the  6th  day  of  December  1851,  or  on  one  or  other 

Robbery,  of  the  days  of  that  month,  or  of  November  immediately  preceding,  or 
of  January  immediately  following,  in  or  near  the  bouse  in  or  near 
Leith  Wynd,  Edinburgh,  then  and  now  or  lately  occupied  by  you  tbe 
said  Ellen  Falconer  and  Margaret  Falconer,  or  one  or  other  of  you, 
you  the  said  Ellen  Falconer,  Margaret  Falconer,  Robina  M^Leod,  and 
Jane  Briggs,  did,  all  and  each,  or  one  or  more  of  you,  wickedly  and 
feloniously,  attack  and  assault  Peter  Aitchison,  lately  innkeeper,  and 
now  or  lately  residing  with  Michael  Waugh,  a  plasterer,  in  or  neai 
Potterrow,  in  or  near  Eldinburgh,  and  did  jostle  him,  and  knock  him 
about,  and  scratch  his  face,  and  you  did,  then  and  there,  all  and  each, 
or  one  or  more  of  you,  by  force  and  violence,  take  from  his  person  or 
custody,  and  did  rob  him  of  two  sovereigns  in  gold,  £2:10:6  sterling, 
or  thereby,  in  silver,  and  twopence,  or  thereby,  in  copper  money,  and 
a  handkerchief,  his  property,  or  in  his  lawful  possession ;  Or  other- 
wise, time  and  place  above  libelled,  you  the  said  Ellen  Falconer, 
Margaret  Falconer,  Robina  M^Leod,  and  Jane  Briggs,  did,  all  and 
each,  or  one  or  more  of  you,  wickedly  and  feloniously,  steal  and 
theftuously  away  take,  from  the  person  or  custody  of  the  said  Peter 
Aitchison,  the  money  and  handkerchief  above  libeUed :  And  you  the 
said  Ellen  Falconer  and  Margaret  Falconer  are  habite  and  repute 
thieves,  and  have  each  of  you  been  previously  convicted  of  ihefi :  And 
you  the  said  Robina  M'Leod  have  been  previously  convicted  of  theft 

ScoTT,  for  M'Leod  and  Briggs,  objected  to  the  coin- 
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potency  of  libelling  as  an  aggravation  of  the  crime  of  p^^^J; 
robbery  either  previous  conviction  of  theft,  or  that  the  mdothera. 
parties  were  *  habite  and  repute*  thieves.     This  was  the  High  court. 
first  time  that  any  such  attempt  had  been  made,  and  it     1852,' 
was  opposed  to  every  authority,  and  was  equally  opposed  Robbery. 
to  principle,  which  required  that  previous  convictions 
should  only  be  used  as  aggravations  in  subsequent  charges 
of  the  same  offence.     Robbery  and  theft  were  distinct 
crimes,  importing  different  punishments. 

With  regard  to  the  aggravation  of  habite  and  repute, 
it  had  been  decided  that  a  charge  of  housebreaking 
could  not  be  aggravated  by  habite  and  repute ;  cases  of. 
Buckley^  12th  July  1822,  Shaw's  Justiciary  Cases,  p.  73 ; 
Mary  Bentley  and  Houston  Cathie^  27th  Jan.  1823, 
Shaw's  Justiciary  Cases,  p.  93.  In  the  last  case  it  had 
also  been  held,  that  previous  conviction  of  theft  could 
not  be  libelled  as  an  aggravation  of  reset  of  theft.  The 
decisions  had  always  ruled  that  theft  and  robbery  were 
different  crimes.  It  had  been  held,  that  an  indictment 
for  robbery  would  not  justify  a  conviction  of  theft  where 
the  violence  was  disproved ;  case  of  Wallace^  Perth,  1821 , 
Hume,  vol.  i.  p.  106,  Note  a. 

The  Lord  Justice-Clerk  enquired  if  there  was  any 
case  to  the  effect,  that  where  theft  only  was  charged, 
and  it  was  shewn  to  have  been  committed  by  violence, 
no  conviction  could  follow  ? 

Scott, — I  have  found  no  such  case  in  the  books. 

Young,  A.D. — ^The  whole  matter  was  not  whether 
robbery  was  identical  with  theft,  but  was  a  species  of 
theft.  If  so,  then  the  previous  conviction  could  be  used. 
Robbery,  when  defined,  was  *  theft  by  violence.'  But 
violence  was  nowhere  stated  to  be  inconsistent  with 
theft;  Hume,  vol.  i.  p.  57;  Mackenzie,  p.  160;  Burnett, 
p.  145.  There  is  violence  in  theft  by  housebreaking ; 
and  in  that  charge  it  is  held  competent  to  aggravate  it 
by  charging  a  previous  conviction  of  theft.  In  the  case 
of  Wilson  Walker  and  others^  Glasgow  Winter  Circuit, 
Jan.  14.  1850,  in  a  case  of  stouthrief,  it  was  held  com- 
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No. 94.    petent  to  charge  previous  conviction  of  theft;  the  same 
andothen.  in  the  caso  of  Daniel  SiUers^  Inverary,  Sept.  24.  1851.^ 
High  Court.   '  The  Solicitoe-tGeneral. — ^As  to  practice,  that  is  com- 
?852. '   paratively  unimportant,  as  the  prosecutor  had,  until  lately, 
Robbery,  uo  interest  to  try  the  point,   robbeiy  being  a  capital 
offence;  that  made  aggravations  useless.     Now,  how- 
ever, he  has  a  clear  interest  in  so  charging,  and  is  entitled 
so  to  do  if  the  charge  be  not  inconsistent  with  principle. 
In  the  case  of  Melville  Anderson^  High  Court,  Dec.  21. 
1846,  Arkley,  p.  203,  an  opinion  was  intimated  by  the 
Court,  thaty  although  articles  may  have  been  taken  by 
robbery,  it  is  competent  to  charge  the  resetter  of  them 
with  reset  of  theft. 

Lord  Cockburn. — ^The  conclusion  to  which  I  have 
come  is  in  favour  of  this  objection.  I  am  glad  that  it  has 
been  taken,  for  it  gives  us  an  opportunity  of  settling  the 
law  on  a  question  which  has  been  very  much  discussed. 
If  the  question  had  arisen  before  any  practice  had  oc- 
curred upon  the  subject,  I  would  have  held  that  the  pro- 

^  The  indictment  in  the  case  of  Jafne$  WiUon  Walker  and  o<A«rr, 
charged  the  pannel  with  *  mobbing  and  rioting,  especially  when  oom- 

*  mitted  for  the  purpose  of  perpetrating  theft  or  stonthrief ;  Ajb  also, 

*  Theft,  especially  when  committed  bj  a  person  who  has  been  preri- 
^  onsly  convicted  of  theft ;  As  also,  Stauthrief^  especially  when  earn- 
'  mitted  hy  a  person  who  has  been  previously  contieted  of  theft  ;  As 

*  also,  Robbery ;  As  also,  Assault,  especially  when  committed  to  the 

*  effusion  of  blood,  fracture  of  bones,  severe  injury  to  the  person,  and 

*  danger  of  life,  and  more  especially  stilly  when  conmiitted  with  intent 
'  to  rob :  In  10  far  as,'  &c. 

The  Court  (Lord  Cockburn)  found  the  libel  relevant 

The  pannels  having  pleaded  not  guilty,  were  remitted  to  an  aann. 
The  Jury  found  the  prisoners  guilty. 

Daniel  Sillers^  was  charged  with  ^  Assault,  especially  when  com- 
'  mitted  on  a  man  in  his  own  house,  to  the  effusion  of  blood,  and  immi- 
^  nent  danger  of  life;  As  also,  StotUhrief^  especially  when  commiUsd 
'  by  means  of  housebreaking^  and  by  a  person  who  has  been  prenouslif 
'  convicted  of  theft :  In  so  far  as,'  &o. 

The  Court  (Lord  Colonsay)  found  the  libel  relevant. 

The  pannel  pleaded  guilty  of  assault,  without  the  aggravatiooa  of 
housebreaking,  or  of  previous  conviction. 

Sentence — ^Transportation  for  fourteen  years. 
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secotor  was  in  the  right.     In  principle,  robbery  is  no-  ^^^^^ 
thlDg  else  than  theft  by  violence,  just  the  same  as  stonth-  and  othere. 
rief  is  theft  by  violence,  though  violence  of  a  different  High  Court, 
sort.   On  principle,  therefore,  I  would  have  thought  that     isss/ 
a  previous  conviction  of  theft  was  relevant  as  an  aggra-  Robbery, 
vation  of  a  charge  of  robbery. 

I  would  have  been  the  more  inclined  to  take  this  view, 
that  it  is  impossible  not  to  feel  the  absurdity  of  our 
existing  practice.  A  man  is  convicted  of  theft.  If  he 
commits  another  simple-  theft,  that  previous  conviction 
may  be  appealed  to  as  an  aggravation  of  his  new  offence. 
But  if,  instead  of  a  simple  theft,  he  commits  a  much 
worse,  a  more  daring  theft,  a  theft  by  violence  to  the 
'  person,  then  he  is  not  to  suffer  by  the  previous  conviction. 

But  we  do  not  sit  here  to  make  law ;  we  sit  merely 
for  the  purpose  of  interpreting  it.  I  think  the  explana- 
tion of  the  previous  practice  has  been  correctly  given  by 
the  Solicitor-General.  Where  robbery  was  capital,  it 
was  useless  to  charge  previous  conviction  of  theft  as  an 
aggravation.  But  that  practice,  is  clear  whatever  may 
have  been  its  origin.  What  tiie  prosecutor  is  here 
endeavouring  to  do,  is  to  introduce  a  very  decided 
novelty ;  and  on  that  ground  alone  I  am  for  sustaining 
the  objection.  I  rest  my  opinion  solely  on  the  practice, 
which  is  clear  and  uniform,  though  I  am  satisfied  that 
that  practice  is  not  reconcileable  with  principle.  Per- 
haps the  evil  might  be  avoided,  and  I  would  almost  in- 
vite the  public  prosecutor  to  avoid  it,  by  giving  in  an  in- 
dictment in  which  facts  amounting  to  robbery  were 
charged  as  theft,  both  in  the  major  and  minor  of  the  in- 
dictment, so  as  to  raise  at  the  trial  the  question,  whether 
proof  of  violence  would  entitle  the  pannel  to  an  acquittal. 
And  if  it  be  the  law — ^a  question  on  which  I  express  no 
opinion — that  the  facts  of  robbery  will  not  support  a 
charge  of  theft,  then  that  is  a  matter  for  the  interference 
of  Parliament. 

I  am  for  sustaining  the  objection. 

Lord  Wood. — I  concur  as  to  what  has  been  said  as 
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No.  94.  to  robbery  being  nothing  else  in  point  of  principle  Uian 
andoSeJa.  theft  charged  by  violence.  I  am  for  sustaining  the  ob- 
High Court  jection,  in  respect  of  the  long  and  inveterate  practice. 

^5!^ •  Lord  Ivory. — I  am  of  the  same  opinion.  It  is  not 
Robbery.  DGcessary  to  go  deeper  into  the  question  than  the  mere 
&ct  of  clear  and  uniform  practice.  But  if  the  question 
had  been  open,  I  am  not  prepared  to  go  so  far  as  Lords 
Cockburu  and  Wood.  I  think  that  firom  the  earliest 
times  of  our  criminal  jurisprudence,  theft  and  robbery 
have  been  regarded  as  different  kinds  of  crime,  each 
having  its  appropriate  nomen  juris.  They  were  so  dis- 
tinct, that  a  tribunal  competent  to  try  the  one,  was  not 
competent  to  try  the  other.  The  change  of  practice,  to 
which  the  Solicitor-General  has  referred,  may  be  a  good 
ground  for  going  to  the  legislature.  The  change  intro- 
duced by  practice  in  the  punishment  of  robbery,  does 
not  change  the  legal  character  of  the  offence. 

Lord  Colonsay. — I  concur  in  the  opinions  which 
have  been  delivered.  It  is  not  necessary  to  go  into  the 
question,  whether  theft  and  robbery  are  not  legally  dis- 
tinguishable in  point  of  principle.  It  is  enough  that 
there  is  a  uniform  and  inveterate  practice  dealing  with 
theft  and  robbery  as  distinct  offences.  Suppose  theft 
were  charged  in  the  major  proposition  of  the  indictment, 
and  the  circumstances  set  forth  in  the  minor  amounted 
to  robbery;  or  suppose,  under  an  indictment  charging 
theft,  a  robbery  should  be  proved, — I  do  not  know  what 
would  be  done  in  such  cases,  and  I  express  no  opinion 
upon  them. 

As  to  the  question  of  aggravations  generally,  our  law 
rests  entirely  on  practice.  Previous  convictions  are  re* 
levantly  charged  as  an  aggravation  when  an  offence  of 
the  same  nature  is  again  charged.  In  that  case,  and  in 
no  other,  the  criminal  knows  that  the  previous  conviction 
will  rise  up  against  him. 

As  to  the  aggravation  of  habit  and  repute,  to  which 
allusion  has  been  made  in  the  course  of  the  argument, 
our  practice  is  still  more  limited.   That  is  a  very  peculiar 
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species  of  aggravation,  depending  on  very  peculiar  prin-    No.  94. 
ciples;  and  I  should  be  sorrj  to  extend  it  farther.  andothen. 

Lord  Cowan. — I  quite  concur  in  the  views  expressed  High  Court. 
by  Lords  Cockbum  and  Colonsaj.    I  reserve  my  opinion     I862. ' 
on  the  question,  whether  it  would  be  relevant  to  charge  Robbery, 
robbery  as  theft  by  violence,  or  whether  a  charge  of  theft 
could  be  followed  by  a  conviction  if  the  facts  proved 
shewed  that  it  had  been  committed  with  violence. 

Lord  Justice-Clerk. — I  was  very  anxious  to  have 
this  question  tried.  I  cannot  consider  this  as  a  mere 
question  of  principle.  It  is  a  question  as  to  the  usage 
and  practice  of  this  Court.  In  principle,  the  previous 
character  of  the  pannel  is  not  an  aggravation ;  *  neither 
is  a  previous  conviction,  unless  it  be  a  previous  conviction 
of  exactly  the  same  offence.  The  competency  of  going 
out  of  the  actual  facts  charged,  depends  wholly  on  the 
practice  and  usage.  We  have  always  held  that  this  par- 
ticular crime  of  theft,  which  frequently  is  adopted  as  a 
trade  or  means  of  livelihood,  is  different  jfrom  robbeiy. 
I  therefore  concur  with  your  Lordships  in  sustaining  the 
objection. 

The  Court  '  sustained  the  objection  to  the  competency 

*  of  the  aggravations  libelled,  so  far  as  they  regarded  the 

*  charge  of  Robbeiy.* 

The  pannels  were  convicted  of  the  theft  as  libelled. 
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Present, 

The  Lord  Justice-Clerk, 

Feb.  2. 
1852.  Lords  Cockburn  and  Wood. 

Her  Majesty's  Advocate — CUghom  A,D. 

AOAIMST 

Elizabeth  M'W alter  or  Murray — J,  Shaw. 

Indictment— Relevancy— Aggravation — Swindling. — ^An  indict- 
ment charged  swindling,  as  also  falsehood,  fraud,  and  wilful  impod- 
lion,  aggravated  by  a  previous  conviction  of  swindling,  and  falsehood, 
fraud,  and  wilful  imposition.  Objection  repelled,  that  in  the  former 
indictment  under  which  the  pannel  had  been  convicted,  itco  separate 
crimes  were  charged  in  the  major  proposition,  vis.  swindling,  and 
falsehood,  fraud,  and  wilful  imposition ;  while  there  was  onlj  one 
speeiei  facti  in  the  minor  to  which  the  pannel  had  pleaded  goiltj, 
and  which  could  constitute  only  one  of  the  crimes  chai^d ;  that  it 
was  impossible  to  say  to  which  crime  the  confession  applied,  while 
the  pannel  could  not  be  held  guilty  of  both ;  and  that  therefore  it  did 
not  clearly  appear  that  the  conviction  was  for  the  same  crime  as  that 
now  charged. 

Observedy  That '  swindling'  is  not  a  proper  nomenjuris^  and  that  the 
legal  term  is  '  falsehood,  fraud,  and  wilful  imposition.' 

EKzabfth      Elizabeth  M* Walter  or  Murray  was  indicted  and 
M*Waitep  accused — 

or  Murray. 

^^*b^^2^  That  albeit  by  the  laws  of  this  and  of  every  other  well-goYemed 
1852.'  realm,  swindling,  as  also  falsehood,  fraud,  and  wilful  imposition,  espe- 
g^^^j^  cially  when  committed  by  a  person  who  has  been  previously  conyicted 
and  false-  of  swindling,  and  falsehood,  fraud,  and  wilful  imposition,  are  crimes  of 
imd  wiSifol'  ^  heinous  nature,  and  severely  punishable.  Yet  true  it  is,  &c. 
impositioD. 

Then  followed  a  narrative  of  seven  separate  charges 
against  the  pannel.  Among  the  productions  was  an 
extract  or  certified  copy  of  a  previous  conviction  ob- 
tained against  the  pannel,  for  ^  swindling,  and  falsehood, 
^  fraud,  and  wilful  imposition/ 

J.  Shaw,  for  the  pannel,  objected  to  the  relevancy  of 
the  aggravation  charged,  on  the  ground  of  ambiguity. 
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On  turning  to  the  former  indictment  under  which  the    No.  95. 
pannel  was  convicted,  it  would  be  seen  that  the  major  M<Waiter 
proposition  set  forth  two  separate  and  distinct  crimes,  ^'^.^  °"*^' 
viz.  swindling,  and  fialsehood,  fraud,  and  wilful  imposi-    Feb.  2. 
tlon ;  while  in  the  minor,  only  one  species  facti  was  nar- 


rated, to  which  the  pannel  had  pleaded  guilty.  The  con-  and  false-' 
viction  was  stated  to  be  for  both  crimes ;  but  that  was  and  wiifui' 
impossible,  as  the  species  facti  set  forth  could  amount  ""p^*^^- 
only  to  one  of  them ;  and  if  the  conviction  was  only  of 
one  crime,  it  could  not  be  known  to  which  of  the  two 
crimes  it  referred.     It  did  not  therefore  appear  whether 
the  previous  conviction  applied  to  the  present  charge. 

The  Lord  Justice-Clerk. — She  may  have  been  found 
guilty  of  both  charges. 

J.  Shaw.— She  was  found  guilty  in  terms  of  her  own 
confession. 

Lord  Wood. — She  must  then  be  held  to  have  pleaded 
guilty  to  both  crimes.  Both  are  here  charged ;  and  if 
both  are  proved,  then  the  aggravation  is  applicable  to 
both. 

The  Lord  Justice-Clerk. — We  must  assume  the  for- 
mer confession  to  have  been  correct,  and  that  the  pannel 
was  duly  convicted  of  both  crimes.  It  is  true  that  she 
is  not  to  be  convicted  of  two  crimes  on  the  same  species 
facti ;  but  still  she  may  be  guilty  of  two  crimes,  under 
such  an  indictment  as  that  produced,  if  indeed  two  dis- 
tinct crimes  are  really  charged.  But,  in  truth,  I  do  not 
very  well  know  the  meaning  of  the  term  *  swindling.' 
What  is  it  but  falsehood,  fraud,  and  wilful  imposition  ? 
No  doubt  the  term  was  used  in  the  case  of  Hall  in  1788, 
but  it  was  not  used  for  a  long  time  thereafter,  and  I  see 
no  reason  why  it  should  be  introduced  now,  or  in  Aiture. 
I  think  it  would  be  better  not  to  employ  it.  It  is  not  a 
proper  nomen  Juris ;  but  is  just  the  popular  term  for  what 
is  known  in  the  law  as  falsehood,  fraud,  and  wilful  impo- 
sition. 

The  objection  was  therefore  repelled. 
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Present, 

The  Lord  Justice-Clerk, 

Lords  Wood  and  Colonsay. 

Daniel  Blyth,  and  Aones  Tait  or  Blyth,  Saspenders — Detm  oj 
Faculty  Anderson — Pattiion. 

AOAIN8T 

James  M'Bain,  Respondent — SoL-Gen.  Deas — Logan. 

Statute  13th  and  14th  Vict,  cap.  33— Process — DEFENCE.-*In  s 
suspension  of  a  summary  trial  for  theft,  under  the  General  Police 
Act,  13th  and  14th  Yict.  c.  33,  the  parties  accused  alleged  that  they 
were  brought  to  trial  without  any  summons  being  served  upon  them ; 
that  they  were  not  made  aware  of  their  right,  in  virtue  of  certain 
regulations  framed  by  authority  of  the  statute,  to  apply  for  time  to 
summon  witnesses,  and  that  no  sufficient  explanation  was  given  to 
them  to  enable  them  to  put  their  application  for  time  into  conect 
form.  The  Court,  on  advising  a  proof  of  these  allegations,  suspended 
the  sentence,  and  ordered  repayment  of  a  pecuniary  penalty  which 
had  been  imposed  on  one  of  the  parties. 

-Bi^^i.       This  was  a  suspension  and  liberation  arising  out  of  the 
^*^"''   following  circumstances : — 

^Feb^^oT*     T^®  suspenders  were,  on  the  13th  day  of  December 

^^^'     1851,  apprehended  at  the  instance  of  the  respondent, 

suspenaion.  ^^^  ^^  Superintendent  of  Police  and  Procurator-fiscal 

for  the  burgh  of  Galashiels,  on  a  charge  of  theft,  or  reset 

of  theft. 

Of  the  latter  crime,  the  suspenders  were  summarilj 
convicted,  before  William  Rutherford,  one  of  the  magis- 
trates of  the  burgh  of  Galashiels,  and  sentenced  as  fol- 
lows : — ^The  female  complainer,  Agnes  Tait  or  Blyth,  to 
be  incarcerated  in  the  prison  of  Selkirk  for  twenty  days 
from  the  date  of  conviction ;  and  Daniel  Blyth,  to  be 
fined  and  amerciated  in  the  sum  of  £10  sterling,  with 
the  alternative  of  imprisonment  until  the  fine  should  be 
paid,  but  not  exceeding  thirty  days. 

It  appeared  that,  under  the  authority  of  the  General 
Police  act,  13th  and  14th  Vict.  c.  33,  certain  rules  and 
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regulations,  and  fonns  of  procedure,  for  the  police  court    No.  96. 
of  Gralashiels,  had  been  framed  and  established  by  the   M^i^? 
sheriff  of  the  county  of  Selkirk,  and  by  the  magistrates  HiehCoart. 
of  the  burgh.     These  regulations  had,  in  terms  of  the     ^8^2.^' 
statute,  received  the  approval  of  the  Lord  Justice-Gene-  stupeuBion. 
ral  and  of  the  Lord  Justice-Clerk. 

The  6th  and  7th  of  these  rules  and  regulations,  pro- 
vide, inter  alia, — *  That,  when  any  party  applies  for  time 
'  to  summon  witnesses,  the  clerk  shall  make  a  note  of 
'  such  application,  if  it  is  refused,  and  the  magistrate 
'  may,  if  he  thinks  fit,  call  upon  the  party  to  state  the 
^  nature  of  the  facts  which  he  means  to  prove;  and  if  he 
'  shall  refuse,  or  is  unable  to  do  so,  then  the  application 
'  shall  not  be  marked.  And,  when  any  party  offers 
'  proof  at  the  time,  the  magistrate  may  require  him  or 
'  her  to  state  the  nature  of  the  fiacts  he  or  she  proposes 

*  to  prove ;  and  if  the  proof  is  refused,  the  offer  of  proof, 
^  and  the  nature  of  the  proof  so  offered,  shall  be  marked 
'  by  the  clerk,  and,  that  the  magistrate  may,  at  the  de- 

•  sire  of  either  party,  delay  procedure  till  a  fixture  court 
'  day,  in  which  case,  the  defender  or  defenders  shall  be 
'  furnished  with  a  copy  of  the  complaint.' 

It  was  alleged  by  the  suspenders,  that  these  regula- 
tions had  been  disregarded,  in  so  far  as  they  bad  been^ 
without  any  previous  service  of  the  complaint,  summarily 
brought  before  the  acting  magistrate,  where  the  charge 
was  at  once  proceeded  with,  and  evidence  led  for  the 
prosecution,  terminating  in  the  conviction  which  was  now 
sought  to.be  set  aside.  It  was  £Gui;her  stated,  that  they 
had  applied,  in  terms  of  the  regulations,  for  time  to 
summon  witnesses,  and  to  prepare  their  defence;  and 
that  this  application  had  been  refused,  although  there 
was  no  marking  to  that  effect  by  the  clerk. 

They  therefore  argued,  that  the  procedure  in  the  Police 
Court  being  altogether  illegal  and  irregular,  ought  to  be 
suspended. 

The  Court  was  of  opinion  that  some  enquiry  must  be 
made  into  the  procedure  before  the  Police  Court,  and 
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No.  96.  the  alleged  refiisal  of  the  magistrate  to  allow  time  for 
M'Bain.'  the  defence.  The  following  interlocutor  was  therefore 
jB^h  Court,  pronounced : — 

1862.  *  *  Edinburgh^  12th  Jammry  1862. — ^The  Lord  Justice- 
Siupeiiflioii.  ^  Clerk  and  Lords  Commissioners  of  Justiciary,  having 

*  heard  counsel  for  both  parties,  in  respect  the  suspender 

*  avers  that  he  did  distinctly  apply  for  time  to  employ 

*  an  agenty  or  for  time  to  lead  eyidence  on  his  behalf 
'  which  application,  although  not  minuted  by  the  derk, 

<  was  refused  by  the  magistrate ;  before  answer,  allow 

<  the  suspender  a  proof  of  said  aTerment,  and  to  the  re- 

*  spondent  a  conjunct  probation;  and  remit  to  the  Sheriff- 
^  depute  of  the  county  of  Selkirk  to  take  such  proo^ 
'  and  direct  this  interlocutor  to  be  forthwith  laid  before 

*  him ;  and  recommend  to  the  Sheriff  to  take  the  said 

*  proof  quam  primum^  and  to  bring  the  same  to  a  dose, 
'  without  adjournment,  unless  such  shall  be  necessary ; 

*  and  grant  diligence  at  the  instance  of  both  parties  for 

*  summoning  witnesses  and  havers.' 

^mV'       ^^  *^^®  ^**®»  *^®  proof  ordered  by  the  preceding  inter- 
locutor having  been  taken  and  reported  to  the  Court — 
The  Lord  Justice-Clerk  said,  that  the  opinion  of  the 
Court  would  be  best  expressed  by  the  judgment  now  to 
be  pronounced. 

The  Court  pronounced  this  interlocutor : — 

*  The  Lord  Justice-Clerk  and  Commissioners  of  Josti- 

*  ciaiy  having  resumed  consideration  of  this  case,  con- 
'  sidered  the  prool^  and  heard  counsel  for  both  parties, 

*  Find,  That  the  evidence  does  not  actually  amount  to 

*  proof  of  the  specific  allegation,  in  point  of  fiEM5t,  con- 
'  tained  in  the  interiocutor  of  12th  January ;  but  find, 
'  That  it  appears  that  the  suspender  had  not  been  aware 

*  that  the  case  could  be  proceeded  with  without  a  sum- 

*  mons,  and  warning  thereby  to  be  prepared,  and  that  he 

*  did  express  some  surprise  or  complaint  that  the  matter 
'  could  be  then  disposed  of,  and  that  the  right  to  apply 

*  for  time  was  not  intimated  to  the  suspender,  to  whom 
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*  the  new  regulations  were  unknown,  and  hence,  that  he    Na  96. 

*  was  not  enabled  to  put  his  application  into  any  correct   WBaiZ' 


*  form;  and,  under  the  whole  circumstances,  as  there  High  Court. 

*  appears  to  have  been  some  want  of  explanation,  al-     1852.' 

*  though  unintentional  and  accidental  on  the  part  of  the  suBpenaon. 

*  magistrate,  in  not  making  the  purport  of  the  new  regu- 

*  lations  more  fully  known :  Therefore,  pass  the  bill ; 
'  Suspend  the  sentence  complained  of  dmpliciter^  and 
'  ordain  the  fine  awarded  against  and  paid  by  the  sus- 
'  ponder,  to  be  repaid  to  him :  Find  no  expenses  due, 

*  and  decern.* 

A  similar  interlocutor  was  pronounced  in  the  case  of 
the  female  suspender,  except  as  to  the  fine,  she  having 
been  imprisoned,  but  not  fined. 

Jamsb  SoMRKTiLLB,  S.S.C.— Adak  Patebson,  W.S. — Agents. 


Present, 

March  16. 
Thb  Lord  Justice-Clerk.  1852. 

Lords  Cookburn,  Wood,  Golonsat,  and  Cowan. 

James  Middlbhisb  janior.  Suspender — Logan^ 

AGAINST 

The  Bight  Hon.  Lord  and  Lady  Willougbby  D'Erbsby,  Respon- 
dents— i\r<Mi«et — J.  }i*  Bell, 

Suspension — Statute  2d  and  3d  Will.  IV.  cap.  68 — Misnomer — 
Identity — Nonage. — A  party  who  was  alleged  to  have  been  de- 
tected in  the  act  of  snaring  hares,  instead  of  his  real  name,  which 
was  Alexander y  gave  the  name  of  James,  being  that  of  a  younger 
brother,  a  child  of  two  years  of  age.  The  complaint  was  directed 
agunst  the  said  party  by  the  name  ofJameSy  bnt  was  served  on  Alex- 
ander.  No  appearance  was  made  for  Alexander  ;  bnt  it  was  ex- 
plained at  the  trial  that  the  name  of  James  applied  only  to  the  child. 
Sentence  having  been  pronounced,  which  bore,  in  gremio^  to  be 
against  James — Suspension  at  the  instance  of  James  (with  concur- 
rence of  his  fother)  sustained,  and  sentence  set  aside. 
_  .  ^  -    ,       X       .  No.  97. 

This  was  a  suspension  of  a  sentence  of  the  Justices  Middiemiss 
of  the  county  of  Perth,  proceeding  on  the  act  2d  and  3d  ^—, — —' 
Will.  IV.  c.  68,  J  1,  purporting  to  be  against  the  suspen-  A^pch  is. 
der  James  Middiemiss  junior,  under  the  following  cir '• — 

SospeiiBioD. 

cumstances : — 
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No.  97.  It  was  alleged  that  a  brother  of  the  suspender,  aged 
v.d'Eresby.  eight  jears,  had  been  detected  by  the  keepers  of  the 
High  Court,  respondents  in  the  act  of  snaring  hares. 

1852.  '      When  apprehended  and  asked  his  name,  he  gave  the 


Suspensioxi.  name  James  Middlemiss  junior,  his  true  name  being 
Alexander  Middlemiss,  and  James  being  the  name  of  a 
younger  brother,  about  two  years  old. 

In  virtue,  as  alleged,  of  this  information,  a  petition 
and  complaint  was  presented  against  ^  James  Middlemiss 

*  junior,'  which  was  duly  served  upon  Alexander,  the  party 
sought  to  be  convicted. 

At  the  trial  no  appearance  was  made  for  Alexander, 
but  appearance  was  made  for  the  child  James«  and  the 
actual  state  of  the  fact  as  to  his  name  was  explained. 

There  was  another  brother,  of  the  age  of  six,  at  the  time 
of  his  apprehension,  along  with  Alexander,  against  whom 
also  proceedings  were  instituted ;  but  the  sentence  pro- 
nounced was  not  sought  to  be  enforced  so  far  as  con- 
cerned him. 

The  following  sentence  was  pronounced,  viz. : — *  That 
^  the  two  boys  respectively  designed  as  James  Middle- 

*  miss  junior,  and  Thomas  Middlemiss,  should  be  fined 

*  20s.  each,  or  in  default  of  payment,  to  thirty  days'  im- 
'  prisonment  each.' 

James  Middlemiss  junior,  with  concurrence  of  bis  fa- 
ther as  his  administrator-in-law,  having  brought  a  sus- 
pension : 

Logan,  for  the  Suspender,  contended,  that  the  suspender, 
James  Middlemiss  junior,  had  an  undoubted  right  to  have 
the  sentence  against  him  suspended,  inasmuch  as  that 
sentence  was  directed  personally  against  him,  and  was 
of  such  a  nature  as  to  give  him  right  to  have  it  set 
aside,  as  being  a  sentence  incompetent  and  personal 
Such  a  case  as  this  was  perfectly  distinct  from  cases  in 
which  a  pannel  had  given  a  false  name,  and  was  after- 
wards held  bound  by  it.  The  suspender  had  never  given 
a  false  name,  and  was  entitled  to  be  freed  fix>m  all  hazard 
of  a  sentence  of  fine  or  imprisonment  being  ever  used 
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against  him,  which  bore,  in  qremio^  to  apply  expressly  to  ^No.  97. 
the  suspender  and  no  one  else ;  and  whatever  mistake  in  nd'Emby. 
names  had  been  previously  made,  the  fact  on  this  subject  High  court 
vas  fully  cleared  up  before  sentence  was  pronounced.^         1852. 

Snspenrion. 

^  EVIDENCE  FOR  THE  COMPLAIMERS  (iN  THE  INFERIOR  GOURT). 

Jambs  M'Laren,  Qame-watcher  on  the  Perth  Estate. — Depones, 
That  on  Sunday  the  25th  day  of  January  1852, 1  found  on  the  Mu- 
thill  acres,  the  property  of  the  oomplainers,  the  defender  Thomas 
Middlemiss;  there  were  two  boys.  I  asked  the  other  defenders 
name,  and  he  called  himself  James  Middlemiss,  and  a  brother  of  the 
other  defender  Thomas  Middlemiss :  That  the  defender  James  Middle- 
miss will  be  about  twelve  years  of  a^.  I  happened  to  go  to  the  Mu- 
thill  acres,  which  are  tenanted  by  John  M^Robbie,  mason,  and  John 
M'Nau^hton,  shoemaker,  both  residing  in  Muthill,  in  consequence  of 
having  received  information  that  there  were  snares  set  there :  That  I 
do  not  see  in  the  Court  the  party  who  called  himself  James  Middle- 
miss, on  the  occasion  above  referred  to :  That  the  child  in  the  keeping 
of  the  defender  James  Middlemiss  senior,  is  not  the  person  who  called 
himself  James  Middlemiss,  on  the  occasion  referred  to  :  That  I  be- 
lieved the  name  which  he  gave  me  to  be  his  real  name. 

John  Ferguson,  Cramekeeper^  Drummond  CastU. — Depones  alike 
to,  and  concurs  with  the  preceding  deponent  in  all  points :  That  James 
H'Laren,  the  preceding  witness,  was  along  with  me  on  the  occasion 
deponed  to,  and  at  the  time  when  I  asked  the  defenders'  names  and 
was  informed  what  these  names  were. 

Neil  Simb,  Sheriff-officer  and  Comtable  in  Crieff. — On  being 
shewn  the  complaint,  depones, — ^That  he  served  the  defenders  with 
copies  thereof:  That  he  only  identifies  Thomas  Middlemiss,  the 
defender  at  the  bar,  as  being  the  only  defender  present  in  Court  : 
That  the  defender  James  Middlemiss  junior,  is  taller,  and  may  be 
about  two  years  older  than  the  defender  Thomas  Middlemiss :  That 
he  would  know  the  defender  James  Middlemiss,  if  he  saw  him  again : 
That  he  gave  the  copy  to  the  said  James  Middlemiss  junior,  into  his 
own  hand  :  That  the  child  now  in  Court,  and  in  the  charge  of  a  female 
present,  is  not  the  person  to  whom  I  gave  the  copy  as  aforesaid. 

Interrogated /or  the  Drfendere. — Depones,  That  the  names  of  the 
defenders  were  in  the  citation.  That  the  defenders  were  both  sitting 
at  the  fireside  of  James  Middlemiss  senior's  house,  when  he  served  the 
compliant :  That  he  asked  the  mother,  who  is  now  present,  the  names 
of  the  defenders,  when  she  stated  that  the  one,  pointing  to  him,  was 
Thomas,  and  he  asked  if  the  other  was  James,  to  which  she  answered 
that  that  was  not  his  name :  That  he  left  the  copy  for  James  Middle- 
miss junior  in  the  hands  of  the  eldest  boy.  There  was  a  girl  present, 
but  no  more  boys.  The  deponent  asked  the  mother  if  the  eldest  boy 
was  the  oldest  she  had,  and  she  answered  that  he  was. 
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No.  97.  J.  M.  Bell,  for  the  Respondents,  argued,  that  as  the 
v.d'Eresby.  true  party  caught  snaring  hares  had  been  duly  served  with 
High  Court,  a  summons,  and  was  of  an  age,  viz.,  eight  years,,to  be  an- 

March  16.   

1852. 

B^interrogated  for  the  Complainen. — Depones,  That  before  serv- 

'  ing  the  copies  on  the  defenders,  he  was  informed  that  the  defender 

James  Middlemiss  jnnior  had  given  a  wrong  name,  and  was  instnicted 

to  serve  the  copy  addressed  to  that  individual  on  an  elder  boy  ihui 

the  other  defender  Thomas. 

EVIDENCE  FOB  THE  DEFENDERS. 

Ann  Dewar  or  Mobbison,  vn/e  of  John  Morriton^  saddler  in 
Oruff. — Depones,  That  the  child  in  the  keeping  of  its  mother,  and 
present  in  Court,  is  called  James  Middlemiss,  and  is  James  Middle- 
miss'  onlj  son  of  that  name,  and  is  about  tif o  years  of  age  :  That  the 
defender,  James  Middlemiss  senior,  has  three  sons,  the  name  of  the 
eldest  is  Alexander,  the  second  Thomas,  and  the  youngest  the  said 
James  Middlemiss  junior :  That  she  cannot  state  the  age  of  ThomaB 
exactly,  but  believes  him  to  be  about  seven :  That  there  were  serenl 
that  died  between  the  eldest  and  Thomas,  and  cannot  saj  what  the 
eldest  boy's  age  is. 

Crieff^  lOtA  January  \%52. — ^The  Justice  having  considered' the 
proof  led  on  the  preliminary  defence  urged  by  the  defenders,"^  and  heard 
parties'  procurators  thereon,  repells  the  preliminary  defence  stated,  and 
decerns.  (Signed)  Wm.  L.  CoLquHouN,  J.P. 

The  complainers  proceeded  to  examine  witnesses  in  eausa^  and  re- 
called— 

John  Ferguson,  who  depones.  That  I  went  out  on  Sunday,  the 
25th  day  of  January  last,  to  protect  the  game  on  the  Perth  estate  from 
poachers,  in  consequence  of  having  learned,  two  or  three  days  befon^ 
that  snares  had  been  set  on  the  grounds  libelled  on :  That  about  half- 
past  eleven  o'clock  of  the  forenoon  of  the  said  Sunday,  and  while  the 
bells  were  ringing  for  church,  I  arrived  at  the  Muthill  acres  on  the 
Perth  estate,  the  property  of  the  complainers,  tenanted  by  Joho 
M^Robbie,  mason,  and  John  M'Naughton,  shoemaker,  both  in  3Iuthiil : 
That,  along  with  James  McLaren,  game-watcher,  I  saw  two  boys  on 
the  said  acres  on  the  said  occasion,  going  along  the  hedge  bounding 
the  acres  on  the  east,  when  they  appeared  to  be  examining  the  hedge 
for  snares :  That,  in  advancing  to  where  the  boys  were,  I  and  James 
M'Laren  kept  the  opposite  side  of  the  hedge  where  the  boys  were,  and 
observed  three  or  four  brass  wire  snares  in  the  hedge,  in  one  of  which 
was  a  hare,  which  was  dead :  That  the  boys  went  along  the  west  side 

^  *  That,  in  respect  that  Jamee  AGddlemisB  junior,  who  ia  now  present  is  an  in- 

*  fant  of  not  more  than  two  years  of  age,  this  Court  cannot  entertain' this  ooa- 

*  plaint,  more  especially,  as  it  is  admitted  that  the  child  was  not  present  on  the 

*  occasion  libelled  ;  and  therefore,  that  the  complaint  against  both  defenders  oa^t 
'  to  be  dismissed,  reserving  a  new  complaint.' 
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swerable  personally  for  bis  own  delict:  and,  as  be  had    No. 97. 
given  an  assumed  name;  the  respondents,  who  were  there-  «.d'£resby. 
by  deceived,  were  warranted  in  presenting  a  complaint,  High  Court. 
and  taking  sentence  against  said  party  under  such  as-     1852.  ' 
sumed  name.     He  was  personally  barred  from  complain-  sospenaon. 
ing  against  this,  and,  accordingly,  lie  had  presented  no 
suspension.     But,  as  the  complaint  had  been  personally 
served  on  him  alone,  and  had  never  been  used  or  intended 
to  be  used  against  any  other  party,  it  wbsjus  tertii  to  any 
other  party,  like  the  present  suspender,  to  raise  a  suspen- 
sion of  the  sentence. 

Neaves,  on  the  same  side,  maintained  the  same  argu- 
ment, urging  that  identity  of  person,  with  correctness  of 
name,  was  often  not  merely  inconvenient,  but  impossible 
to  be  established  in  evidence. 

The  Lord  Justice-Clerk. — ^There  is  great  force  in 
what  you  say ;  but  how  do  you  prove  the  elder  brother  to 
have  been  in  the  field  at  all  ? 

Neaves. — ^There  was  no  question  in  this  suspension  in 

of  the  hedge  above  deponed  to,  and,  in  doing  so,  I  observed  them  exa- 
mining the  hedge  for  snares :  That  when  I  came  np  to  the  boys  I 
asked  them  what  thej  were  doing,  when  the  eldest  replied  that  they 
had  seen  some  person  setting  snares  the  night  before,  and  that  they  had 
gone  there  to  look  at  them :  That,  before  I  came  up  to  the  boys,  James 
McLaren  had  a  brass  snare  in  his  hands,  which  he  stated  he  had  taken 
from  the  eldest  boy.  I  asked  this  boy  where  he  got  the  snaie,  and  he 
answered,  '  in  a  slap  of  the  hedge  np  there :'  That  I  examined  the 
slap  referred  to,  and  traced  that  a  hare  had  been  caaght  there  some 
days  previously.  I  asked  the  names  of  the  boys,  and  the  eldest  boy 
stated  his  name  to  be  James  Middlemiss,  and  the  youngest  boy  stated 
his  name  to  be  Thomas  Middlemiss :  That  the  snares  that  the  boys 
had  passed,  as  he  observed  by  their  £resh  foot-marks,  were  all  properly 
set.  I  had  no  doubt  that  the  names  given  by  the  boys  respectively 
were  their  correct  names. 

James  MXaren,  recalled. — Depones  alike  to,  and  concurs  with  the 
preceding  deponent  in  all  particulars,  with  this  addition : — ^That  on 
reaching  the  boys,  which  he  did  before  the  preceding  witness  came 
forward,  he  had  asked  the  boys  what  they  were  doing  there,  when  the 
youngest  of  the  two  stated  that  he  was  doing  nothing :  That  I  then 
asked  the  same  question  at  the  eldest  boy,  as  also  whether  he  had  any 
snares  in  his  possession,  when  he  answered  that  he  had  no  snares : 
That  I  searched  the  eldest  boy,  and  found  a  brass  wire  snare  rolled  up 
in  his  pocket. 
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No.  97.  respect  of  the  elder  brother,  against  whom  the  respon- 
v.d'E^b^  dents  had  a  good  answer  if  he  should  raise  any  suspen- 
High  Court.  sioH  for  himself. 

mz^'      Lord  Wood. — I  observe  you  write  letters  to  Alex- 
SospenaioD.  ander  (as  you  contend),  after  you  knew  the  true  names 
of  the  parties.     Why  did  you  not  write  to  the  father  in- 
stead of  writing  to  James  Middlemiss  junior  ? 

Neaves. — ^If  I  once  lay  a  competent  complaint  against 
a  party,  whose  identity  is  clear,  and  whose  name  is  only 
mistaken  through  his  own  falsehood,  can  any  one  say 
that  sentence  following  thereon  is  inept  ?  And  can  it 
further  be  said,  that  the  father  of  the  child  whose  name 
was  wrongfully  given,  is  entitled  to  suspend,  because  his 
elder  child  assumed  his  younger  brother's  name  ? 

The  Lord  Justice-Clerk. — In  this  case  I  am  of  opi- 
nion the  suspension  must  be  sustained.  The  mere  pro- 
nouncing of  a  sentence  against  any  one  is  a  serious  thing, 
and  entitles  the  party  to  a  suspension  if  wrongful.  Here 
it  is  directed  against  James  Middlemiss  junior,  and  that 
after  the  parties  knew  of  the  boy  Alexander's  assumption 
of  a  wrong  designation.  When,  on  proof,  they  found 
they  had  made  a  mistake,  they  should  not  have  moved 
for  sentence.  Unless  they  had  been  prepared  to  shew 
(what  in  England  they  call  *  identity  and  diversity*),  viz., 
that  the  boy  Alexander  was  truly  there,  and  gave  his 
name  James  Middlemiss,  they  should  have  desisted  from 
further  proceedings  as  against  James  Middlemiss  junior. 
Had  the  suspension  been  at  the  instance  of  Alexander, 
who  falsified  his  name,  I  say  nothing ;  but  in  the  present 
case,  I  think  the  suspension  ought  to  be  sustained, 
f  The  other  Judges  concurred. 

Logan  moved  for  expenses. 

The  Lord  Justice-Clerk. — ^I  think  in  all  cases  where 
a  sentence  has  been  moved  for  against  a  child  nominatimj 
known  to  be  two  years  old  only,  his  father  is  entitled  to 
come  here  and  ask  us  to  suspend  such  sentence,  with 
expenses. 

The  Court  suspended  the  sentence  simpliciteTy  with 
expenses. 
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SOUTH  CIRCUIT. 

DUMFRIES. 

Judg» — LoRiMS  GoLONSAY  Ai<n>  Cowan.  ^p,^l  y^ 

1852.  * 
B.  Threshie,  Appellaui — P.  Fr<ue»\ 

AOAnrsT 

John  Safflbt,  Respondent — J.  Shaw. 

Jurisdiction — Statute  Ist  and  2d  Will.  IV.  c.  43 — ^Toll — ^Ex- 
emption.— ^An  appeal  to  the  Circuit  Court  of  Justiciary  against  a 
decision  of  the  Sheriff,  sustaining  a  claim  of  exemption  from  toll, 
dismissed  as  incompetent. 

Observed — ^That  the  right  of  appeal  from  the  Sheriff-substitute  to  the 
Sheriff  is  a  right  available  to  parties  in  all  cases  where  such  right  is 
not  clearly  excluded  by  statute. 

This  was  an  appeal  from  a  decision  of  the  Sheriff  of   No.  98. 
Dumfriesshire,  arising  out   of  the   following  circum-^^ey.*' 

stances :—  Dnmfriea. 

The  respondent,  who  was  a  fanner  in  the  neighbour-  ^^^' 
hood  of  Dumfries,  had,  it  appeared,  been  in  the  habit  of  ^pp^^ 
driving  his  cattle  to  Dumfries  market,  by  a  parish  labour 
road,  which  communicated  with  the  turnpike  leading  to 
Dumfries,  and  thereafter  driving  them  off  the  turnpike, 
on  to  another  statute  labour  road  which  communicated 
with  Dumfries.  There  was  a  side-bar  on  the  road,  which 
first  communicated  with  the  turnpike,  and  on  the  occa- 
sion out  of  which  the  present  dispute  arose,  no  toll  was 
demanded  for  the  passage  of  the  respondent's  cattle. 
Sometime  aft;erwards,  the  appellant  presented  a  petition 
and  complaint  to  the  Sheriff,  praying  to  have  the  respon- 
dent found  liable  in  the  statutory  penalty  for  evasion  of 
toll,  and  alleging  that  the  cattle  had  traversed  100  yards 
on  the  turnpike-road,  before  they  were  again  driven  on 
to  the  statute   labour  road.^    The  respondent  lodged 

I  By  the  statute  1st  and  2d  Will.  lY.  c.  43,  §  37,  it  is  provided, 
inter  alioy  ^  That  no  toll  shall  be  exigible  for  any  horses,  cattle,  or  car- 
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No.  98.   answers,  wherein  he  averred,  that  the  distance  travelled 

Threshie  v,  ^  , 

Saffley.    by  the  cattle  was  not  so  much  as  100  yards ;    and,  2rf, 
A*"u^  that,  for  time  immemorial  parties  had  been  in  the  habit 
1852.     of  passing  along  these  roads  without  paying  toll.    The 
Appeal.    Sheriff  dismissed  the  latter  defence  as  irrelevant,  and 
allowed  the  respondent  a  proof  of  his  allegations  as  to 
distance,  and  to  the  appellant  a  conjunct  proof.     There- 
after a  great  variety  of  witnesses,  chiefly  surveyors,  were 
examined,  one-half  of  whom  made  the  distance  under 
100  yards,  and  the  other  half  made  it  101  yards. 

The  Sheriff-substitute  in  these  circumstances  appointed 
the  parties  to  meet  him  on  the  spot,  in  order  that  the 
distance  might  be  judicially  ascertained ;  and  thereafter 
pronounced  the  following  interlocutor,  which  was  adhered 
to  by  the  Sheriff  on  appeal. 

<  Dumfries^  4tth  August  1851. — Haying  again  considered  these  pro- 
*•  ceedings,  after  seeing  the  road  in  question  measured,  finda^  That  it  b 
'  possible  for  cattle,  horses,  carriages,  and  others,  so  to  traverse  the 
'  space  betwixt  the  Clouden  Bar  and  the  Woodlands  Bead,  as  not  to 
^  travel  so  much  as  one  hundred  yards  on  the  turnpike  road ;  and  that 
^  it  is  also  possible  for  cattle  and  others,  as  aforesaid,  so  to  trayerse 
'  said  space,  as  to  travel  more  than  one  hundred  yards  on  the  said 
*•  turnpike :  Finds,  That  there  is  no  proof  that  the  cattle  of  the  defen- 

*  der  traversed  sud  space  in  the  manner  last  mentioned,  and  that  thej 

*  did  not,  accordingly,  travel  so  much  as  one  hundred  yards  on  said 
'  turnpike :  In  these  circumstances,  finds.  That  the  complainer  has 
'  failed  to  prove  his  complaint ;  and  that  the  defender  has  failed  U> 
'  prove  his  defence :  dismisses  the  complaint ;  finds  no  expenses  dae^ 
*•  and  decerns.'  (Signed)        *  John  P.  Trotter.' 

Against  this  judgment  the  present  appeal  was  brought 

J.  Shaw,  for  the  respondent,  objected  to  the  competency 

of  the  appeal,  in  so  far  as  it  sought  to  review  the  decision 


riages,  which  shall  not  travel  altogether  ahove  one  hundred  yards  on 
any  road,  in  whole  or  in  part,  hefore  or  after  passing  any  har  it 
which  toll-duty  is  leviable  for  passing  the  same :  Provided  always, 
that  if  any  person  shall  claim  or  take  the  benefit  of  any  exemption, 
not  being  entitled  thereto,  eveiy  such  person  shall  forfeit  and  pay  > 
sum  not  exceeding  four  pounds ;  and  in  all  cases  the  proof  of  exaDp- 
tion  shall  lie  upon  the  person  claiming  the  same.' 
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of  the  Sheriff,  which,  by  the  section  of  the  statute,  was  «^**- ?^- 
made  final.     The  words  of  the  statute^  drew  a  marked    Saffley.* 
distinction  between  a  conviction^  takin&f  place  before  the  Dumfries. 

Anril  1  d 

Sheriff^,  and  one  taking  place  before  the  Justices.  In  the  i852.  ' 
latter  case,  an  appeal  was  given  to  a  Quarter-Sessions,  AppeaL 
which  would  there  be  final,  and  a  decision  of  the  Sheriff 
was  equally  so.  It  might  be  doubted  if  it  were  competent 
to  appeal  under  the  statute  from  the  Sheriff-substitute  to 
the  Sheriff;  and  if  not,  the  present  appeal  was  not  brought 
in  time. 

P.  Fraseb  for  the  appellant. — The  Sheriff*  had  not  pro- 
nounced any  judgment  in  this  case,  and  the  present  ap- 
peal only  sought  a  remit  to  him  in  order  that  he  might 
determine  whether  or  not  the  distance  was  more  or  less 
than  100  yards.  By  the  statute,  the  whole  burden  of 
proof  was  cast  on  the  party  seeking  the  exemption.  The 
Court  had  fiiU  power  to  do  this,  and  it  was  plainly  neces- 
sary for  the  expiscation  of  the  case.  The  right  to  appeal 
to  the  Sheriff  from  the  decision  of  the  substitute  was  not 
taken  away  by  the  statute ;  and  the  present  appeal  was 

^  Section  114  enacts — '  That  any  person  who  shall  think  himself  or 
<  herself  aggrieved  by  any  judgment  or  proceedings  of  any  Justice  or 
*  Jiutices  of  the  Peace,  in  the  execution  of  this  act,  for  which  no  par- 
*'  ticular  relief  has  been  hereby  proyided,  may,  within  three  months 
^  after  such  judgment  or  proceedings,  but  not  afterwards,  appeal  to  the 
^  Justices  of  the  Peace  at  the  Quarter  Sessions,  the  appellant  giving 
^  fifteen  days'  notice  of  such  appeal  to  the  defender  or  defenders,  and 
^  to  the  clerk  of  the  said  Justice,  and  the  clerk  of  the  Justices  of  the 
'  Peace,  and  finding  caution  to  pay  the  expenses  of  such  appeal ;  and 
^  where,  by  this  act,  the  adjudging  of  any  penalty,  forfeiture,  fine,  or 
^  the  determining  the  amount  of  a^iy  payment,  damages,  or  expenses, 
^  or  any  other  matter,  is  committed  to  any  Justice,  or  Justices  of  the 
^  Peace,  or  to  the  Sherifi*,  or  the  Justices  of  the  Peace  assembled  in 
'  their  Quarter  Sessions,  originally  or  by  appeal,  all  judgments,  deter- 
*'  minations,  and  proceedings  of  such  Justice  or  Justices,  not  appealed 
*'  from  as  aforesaid,  and  of  such  Sheriff  or  Quarter  Sessions,  shall  be 
^  final  and  conclusive,  and  shall  not  be  subject  to  review  by  advoca- 
^  tion,  or  suspension,  or  by  reduction,  or  by  any  process  of  law  or 
*'  court  whatsoever,  any  law  or  usage  to  the  contrary  notwithstanding.' 
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No.  98.   taken  in  due  time  after  affirmance  by  the  Sherifif-prind- 

saffley.  '  pal  of  the  decision  of  his  substitute. 
Dumfries.      LoRD  CowAN. — I  am  of  opiuion  that  this  objection  is 

1852.  '  insuperable.     It  plainly  appears  from  the  deliyerance 

AppeaL  appealed  from,  that  there  is  an  adjudication  by  the  Sherifi^ 
that  the  respondent  is  not  liable  to  the  appellant  in  the 
penalties  sought  to  be  enforced  against  him.  This  being 
so,  it  is  immaterial  on  what  ground  the  Sheriff  arrived 
at  his  conclusion,  as  the  statute  declares  in  express  terms 
that  his  judgment  shall  not  be  subject  to  review.  We 
must  therefore  hold  this  appeal  incompetent.  As  to 
the  second  point,  the  importance  of  the  subject  leads  me 
to  remark,  that,  in  my  judgment,  the  right  of  appeal  from 
the  Sheriff-substitute  to  the  Sheriff-depute  is  a  common- 
law  right,  available  to  parties  in  all  cases,  whether  the 
process  be  under  a  statute  or  at  common  law,  unless 
either  by  express  terms,  or  by  necessary  implication,  such 
appeal  is  taken  away  by  statutory  enactment. 

Lord  Colonsay. — I  am  of  the  same  opinion.  In  what- 
ever way  we  regard  the  interlocutor  of  the  Sheriff,  it . 
amounts  to  a  judgment  of  absolvitor  in  &.your  of  the  re- 
spondent, and  also  determines  the  question  of  expenses. 
In  so  far,  therefore,  as  the  Sheriff-court  was  concerned, 
the  process  was  at  an  end ;  and  the  act  having  declared 
that  no  judgment  of  the  Sheriff  shall  be  reviewable,  it 
plainly  follows  that  we  cannot  enter  into  the  sufficiency 
or  insufficiency  of  the  reasons  on  which  that  judgment 
proceeds. 

The  appeal  was  dismissed  with  expenses. 

R.  ThIIBBBIB — ChB.  HA&KNBa8.-^Ag6nt8« 
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NORTH   CIRCUIT- 

Spring^  1852. 

PERTH. 

Judgu — Lords  Gockburn  axd  Ivory. 

Her  Majesty's  Adtooatb— if ur^  A,D. 

AGAINST 

Isabella  Blyth — Millar — Macpherson. 

Murder — Insanity. — Circamstances  in  which  the  Court  interposed 
in  the  course  of  a  trial,  and  intimated  an  opinion  that  a  defence  of 
insanity  had  been  established  bj  the  eyidence ;  and  the  Jury,  agree- 
ing in  this  opinion,  returned  a  verdict  to  that  effect. 

Isabella  Blyth,  residing  at  Balbirnie  Burns,  in  the 
parish  of  Markinch,  and  shire  of  Fife,  was  charged  with 
the  crime  of  Murder : 


April  29. 
1852. 


In  so  far  as,  on  the  25th  day  of  November  1851,  or  on  one  or 
other  of  the  days  of  that  month,  or  of  October  immediately  preceding, 
or  of  December  immediately  following,  within  or  near  the  dwelling- 
house  situated  at  or  near  Balbirnie  Bums,  in  the  parish  of  Markinch, 
and  shire  of  Fife,  then  and  now  or  lately  before  occnpied  by  the  now 
deceased  Orace  Or  Qrizzel  or  Girsy  Duncan  or  Bljth,  your  mother, 
with  whom  you  then  and  there  resided,  you  the  said  Isabella  Blyth, 
did,  wickedly,  maliciously,  and  feloniously  attack  and  assault  the  said 
Grace  or  Grizzel  or  Girzy  Duncan  or  Blyth,  and  did,  with  a  pair  of 
tongs,  or  other  instrument  or  instruments,  to  the  prosecutor  unknown, 
strike  the  said  Grace  or  Grizzel  or  Girzy  Duncan  or  Blyth  several, 
or  one  or  more,  severe  blows  on  her  head,  and  neck  and  shoulder,  or 
on  one  or  more  of  them,  and  other  parts  of  her  person,  and  did  thereby 
fell  or  knock  her  down  upon  the  floor  of  the  said  house,  by  all  which, 
or  part  thereof,  or  by  other  violence  to  the  prosecutor  unknown,  then 
and  there  inflicted  on  her,  by  you,  the  said  Grace  or  Grizzel  or  Girzy 
Dnncan  or  Blyth,  was  mortally  injured  m  her  head  and  brain,  or  one 
or  other  of  them,  and,  in  consequence  thereof,  lingered  till  on  or  about 
tlie  4th  day  of  December  1S51,  when  she  died ;  and  was  thus  murdered 
by  you  the  said  Isabella  Blyth. 

The  following  special  defences  were  put  in  for  the 
'prisoner : 

'  The  pannel's  plea  is,  Not  Guilty ;  and  she  says,  that 


No.  99. 

Isabella 

Blyth. 

Perth. 

April  29. 

1853. 


Murder. 
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No.  99.    '  at  the  time  the  crime  charged  against  her  is  said  to  have 
Biyth.    *  been  committed,  she  was  insane.' 


^oy*^«  EVIDENCE  FOB  THE  PROSECUTION. 

April  29. 

1852.  George  Grant,  Esq.^  Sheriff-substitute  o/Fi/eshirey  and  Alez- 

Marder.  ANDER  Black,  Joint  Procurator-JUcoly  Cupar ^  proved — ^That  tho 
prisoner's  declarations,  emitted  on  the  29th  of  November,  on  her  ap- 
prehension, had  been  freely  and  voluntarily  emitted  bj  her,  when  id 
her  sound  and  sober  senses,  and  after  the  usual  cautions  given  to  pri- 
soners in  such  circumstances. 

It  appeared  that,  before  the  prisoner  had  been  examined,  mmonrs  bad 
reached  the  officials  to  the  effect  that  she  was  insane.  Dr  Grace,  sur- 
geon, Cupar,  had  been  sent  to  see  her,  and  had  granted  a  certificate  that 
there  was  nothing  in  her  state  to  prevent  her  being  judicially  examined. 

A  deposition,  emitted  by  the  deceased,  was  then  proved  to  have  been 
taken  down  when  ehe  was  fully  aware  of  her  dangerous  state,  and  after 
she  had  been  sworn,  and  cautioned  to  give  her  evidence  as  in  the  pro- 
spect of  death. 

Isabella  Maomain  or  Wilson. — I  knew  the  old  woman ;  the  pri- 
soner is  her  danghter ;  they  lived  together  during  the  last  year  or  two. 
A  little  boy  of  mine,  of  six  years  of  age,  on  the  25th  November,  told 
me  something  which  led  me  to  go  to  her  house ;  a  few  minutes  after 
nine.  I  found  the  children  at  the  door ;  I  put  them  aside,  and  went  in. 
There  is  one  room  with  beds,  and  a  place  behind,  which  giyes  it  the 
appearance  of  two  rooms.  I  heard  moaning  and  groaning  from  the  old 
woman,  as  if  from  the  inner  apartment.  There  was  a  knocking  going 
on  at  the  same  time ;  I  thought  it  proceeded  horn  breaking  of  coal,  or 
something  of  that  kind ;  like  an  iron  instrument  knocking  on  some- 
thing hard.  I  did  not  go  to  the  inner  room,  but  called  out  ^  what's  the 
matter  V  I  got  no  answer.  I  knew  the  voice  of  the  groans  to  be  the 
old  woman's.  I  repeated  the  question ;  still,  no  answer.  I  then  went 
and  called  Mrs  Dalrymple ;  her  house  is  close  by.  When  I  went  back 
to  her  I  still  heard  groans.  There  was  no  one  in  the  outer  room.  I 
said  to  Mrs  Dalrymple  that  surely  there  must  be  something  wrong ;  I 
was  alarmed  at  the  continuance.  The  daughter  came  from  the  inner 
apartment,  carrjring  a  pair  of  tongs.  I  spoke  to  her,  and  asked  what 
was  the  niatter  with  her  mother ;  she  said,  ^  nothing.'  I  then  looked 
into  the  bed,  thinking  the  old  woman  was  there,  and  the  groaning ;  I 
found  she  was  not  there.  Mrs  Dalrymple  asked  where  she  was;  the 
prisoner  said,  ^  ben  the  house.'  Mrs  Dalrymple  then  told  the  prisoner 
to  go  and  see  what  was  the  matter.  The  prisoner  said, '  gang  yemell.' 
The  old  woman  then  called  out,  '  Oh,  come  to  me,  for  I'm  killed.'  I 
went  in,  and  saw  her  stretched  on  the  floor.  I  asked  if  she  had  fallen. 
She  said,  *  No ;  it  was  Bell  that  struck  her  with  the  tongs.'  Bell  was 
in  the  outer  apartment  at  this  time.  I  called  to  Mrs  Dalrymple  to  go 
for  assistance.     She  went,  having  first  followed  into  the  inner  apart- 


Digitized 


by  Google 


AND  CIRCUIT  CODBTS  OF  JU8TI0IABT. 


569 


ment.  Some  of  the  neighbouTB  came,  and  helped  me  to  lift  up  the  old 
woman.  There  was  blood  proceeding  from  the  left  side  of  the  head ; 
she  had  a  flannel  cap  on,  through  which  the  blood  came.  We  took  her  - 
to  the  enter  room,  and  put  her  on  a  stool  before  the  fire.  We  got  her 
danghter-in-law,  Mrs  David  BljtL  She  oame.  The  cap  was  then 
taken  off;  there  was  a  muslin  cap  underneath.  There  was  a  cut  on  the  ~ 
ear.  The  hair  was  coagulated  with  blood,  and  she  saw  no  more  wounds 
than  the  cut  on  the  ear.  We  got  water  and  bathed  the  wound.  I  and  the 
neighbours  went  out  and  in  during  the  day,  and  saw  the  old  woman.  She 
did  not  go  to  bed  till  afternoon ;  she  was  unwilling  to  go  to  bed.  When 
we  washed  the  hair,  we  found  that  there  were  wounds ;  but  I  did  not 
examine  them  particularly.  I  thought  a  doctor  should  be  sent  for,  but 
did  not  say  so.  The  doctor  was  sent  for,  and  came  before  next  morn- 
ing. The  old  woman  said  she  felt  herself  a  little  unwell  in  the  morn- 
ing, and  was  going  into  the  press  to  get  a  little  spirits,  and  BeU  fol- 
lowed her  and  knocked  her  down  with  the  tongs.  When  I  went  back 
with  Mis  Dalrymple  there  was  still  knocking  as  well  as  the  groaning. 
The  prisoner  staid  in  the  outer  room  the  whole  time.  When  we  went 
back,  Mrs  Dalrymple  siud,  ^  Bell,  What's  this  you've  done  to  your 
mother?'  Bell  said,  ^  Did  you  see  me?'  I  recollect  no  answer  to  that. 
I  have  lived  there  for  ten  years ;  for  two  years  Bell  had  been  at  home. 
The  mother  and  daughter  lived  on  good  terms.  I  saw  the  prisoner  as 
a  neighbour  during  those  two  years.  She  seemed  in  the  same  state  of 
mind  as  other  people  about  the  place ;  I  saw  no  symptoms  of  insanity 
about  her.  She  was  frequently  in  bed,  and  Dr  Baillie  occasionally  at- 
tended her.  That  is  the  pair  of  tongs  which  is  now  shewn  to  me.  The 
prisoner  was  standing  about  while  we  were  dressing  the  mother ;  be- 
fore the  fire.  She  gave  no  assistance.  She  spoke  once.  When  some 
one  asked  her  to  get  a  clean  cap  for  her  mother ;  she  said  she  knew  no- 
thing about  the  cape.    She  went  afterwards  and  got  the  caps. 

Crosi-examined  far  the  PanneL^^he  said  her  mother  had  told  her 
where  the  caps  were  before  she  went.  Grizzel  was  living  at  Balbimie 
Bum  before  I  went  there.  She  was  very  old,  nearly  eighty,  but  able 
to  go  about.  She  was  in  the  habit  of  going  to  the  neighbours'  houses 
and  mine.  The  prisoner  had  been  at  service  before  she  came  home. 
She  was  not  so  much  in  the  habit  of  going  about  as  her  mother.  She 
did  not  seem  to  avoid  strangers,  bnt  was  not  in  the  practice  of  going 
out  and  in  to  neighbours'  houses.  She  latterly  went  much  less  out 
than  she  did  when  she  first  came  home.  She  had  been  in  my  house 
recently,  before  her  mother's  death.  I  was  often  in  her  mother's  house. 
Sometimes  I  did  not  see  the  prisoner.  She  was  often  in  bed  through 
the  day.  I  have  known  her  keep  her  bed  for  several  days  on  end. 
She  said  she  was  unwell,  and  for  that  reason  kept  bed.  The  mother 
had  spoken  to  me  about  the  prisoner's  health.  She  seemed  anxious 
about  it,  and  said  the  prisoner  was  restless  at  night,  and  she  herself 
prevented  from  sleeping  in  consequence.     I  never  heard  the  prisoner 
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Na  99.     ezpresB  ill  will  towaids  her  mother.   She  was  always  dntifol,  so  fiu  aa 

^^^    I  saw.    A  number  of  children  were  standing  ronnd  Chriaefs  window 
when  I  went  there.    The  door  was  not  fastened,  but  cm  the  sneck.     It 

April  29.   nuulo  ^  considerable  noise  in  the  lifting,  which  any  one  in  the  house 
1852.      might  easily  have  heard.     I  saw  no  one  the  first  time  or  the  eeeond 

Mnxder.    time  I  went  in,  till  the  piisoner  came  oat  with  the  tongs,  and  pat 
them  at  the  fire. 

By  a  Juryman. — ^No  one  in  my  hearing,  so  £»  as  I  remember, 
asked  the  prisoner  why  she  had  done  it.  There  was  nothing  to  have 
prevented  her  having  escaped,  if  she  had  pleased. 

Ann  Scott  or  Dalrtmple. — I  live  at  Balbimie  Bams.  I  went  to 
Grizzel's  boose  on  the  25th  November.  I  heard  groans,  bat  heard  no 
knocking.  I  called, «  What's  the  matter  V  After  a  little,  Bell  came 
oat  with  the  tongs  in  her  right  hand,  hanging  by  the  middle.  I  said 
to  her, '  Bell,  what's  the  matter  with  yonr  mother  V  She  said,  ^  Yoa 
**  may  go  and  see.'  I  spoke  no  more.  Griszel  then  said,  *  O  come  to 
^  me,  for  I'm  killed.'  I  did  not  see  what  the  prisoner  did  then.  Mrs 
Wilson  went  to  the  inner  apartment.  I  asked  the  prisoner  to  go  and 
bring  '  bat'  her  mother.  She  bid  me  go  myself.  She  had  pat  down 
the  tongs  by  this  time.  I  went  in  and  foaad  that  Mrs  Wilson  had  lifted 
^  her  head,  which  was  bleeding.  I  went  for  the  neighbonis  to  assist,  and 
went  back  and  bronght  the  old  woman  to  the  front  room.  She  said, 
*  O  what  would  have  come  of  me  if  this  had  happened  throagh  the 
*•  night.'  She  said  she  had  been  unwell,  and  gone  for  spirits,  and  Bell 
had  followed  and  strnck  her  with  tiie  toags.  She  did  not  say  how  she 
had  been  struck.  Mary  Mackie  or  Blyth  was  sent  for.  The  head  was 
dressed,  and  the  caps  taken  off.  I  said,  ^  Bell,  Bell,  come  look  at  your 
*•  mother's  head ;  come  and  see  what  you  have  done ;  did  ever  I  think 
^  you  would  have  done  so  to  your  mother.'  She  said,  *  Did  yon  see  me 
<  do  that?'  I  said  no  more.  I  never  recollect  hearing  any  one  ask 
why  she  had  done  it.  I  never  did.  The  prisoner  spoke  very  little 
that  day.  I  was  oat  and  in  several  times.  The  old  woman  did  not  go 
to  bed  till  towards  evening.  Dr  Baillie  came  next  day.  I  was  in 
and  out  assisting  up  to  the  time  of  her  death.  She  died  on  Thursday 
of  the  following  week,  December  4th.  The  prisoner  was  abont  the 
house  till  she  was  apprehended  on  the  Saturday.  I  never  spoke  to  her 
about  it.  We  never  left  Bell  alone  with  her.  She  did  assist  some- 
times to  attend  her  mother  when  we  were  in.  I  have  known  the 
Blyths  all  my  life,  and  the  prisoner  all  her's  when  at  home.  She  was 
pretty  oonstanUy  in  service  till  within  two  years  of  her  mother's  death, 
which  were  spent  with  her  mother.  I  saw  her  often ;  constantiy,  when 
out  of  bed ;  she  was  a  great  deal  in  bed.  I  never  saw  her  in  my  own 
house  but  once  during  the  two  years.  I  never  saw  her  much  out  for  a 
considerable  time,  but  I  saw  her  in  her  mother's  house.  I  never  thought 
that  she  was  insane.  I  saw  nothing  wrong.  I  never  heard  it  said  by 
neighbours  that  she  was  wrong  in  her  mind. 
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CrotM-examined  for  the  Pannel. — ^The  old  woman  sometimes  oame     No.  99. 
to  my  house ;  very  often.   The  prisoner  was  frequently  in  bed.  When      Biy^h 


her  mother  came  to  my  house,  she  would  say  her  daughter  wearied,  and 

she  did  not  like  to  be  long  away  from  her.    I  never  did  see  any  unkind   April  23. 

treatment  by  her  of  her  mother.     When  the  prisoner  came  out  of  the 


1852. 


back  place,  she  stood  about  in  the  kitchen,  and  hung  about  in  much  the   Murder, 
same  place  during  the  whole  day. 

Catherine  Morrison  or  Law. — I  live  at  Balbimie  Bums.  I  re- 
member the  morning  I  was  sent  for,  and  went  down  and  saw  the  old 
woman  in  the  inner  room.  I  saw  Bell.  I  heard  no  one  ask  her  about 
it.  Others  were  more  in  the  house  than  I  was.  I  have  known  Isabella 
from  a  child.  She  lived  at  home  during  the  last  two  years.  I  always 
saw  her  when  at  home.  I  did  not  see  anything  wrong  about  her  mind. 
She  conducted  herself  like  other  people  in  conversation  and  otherwise. 
I  never  heard  that  she  was  insane. 

Croii'examined  for  the  PanneL — I  saw  her  during  the  two  years 
only  in  her  mother's  house.  She  had  been  in  mine,  but  not  often.  She 
kept  the  house  very  much.  It  was  matter  of  common  remark  among 
the  neighbours,  that  she  staid  at  home.  She  had  no  particular  compa- 
nions or  friends.  I  sometimes  found  her  in  bed  during  the  day.  I 
never  saw  her  ill-treat  her  mother.  She  was  a  quiet  well-disposed 
woman. 

Mary  Mackie  or  Blyth. — I  am  married  to  a  son  of  the  deceased. 
I  heard  that  my  mother-in-law  had  been  injured,  and  went  down.  She 
was  sitting  by  the  fire.  The  neighbours  were  there,  and  the  prisoner. 
She  said  nothing  to  me.  I  took  off  the  caps,  and  washed  the  head.  I 
saw  blood  and  wounds.  I  dressed  the  head,  and  bound  it  up  again.  I 
did  not  ask  how  it  had  happened  to  her.  I  heard  the  mother  say  her 
daughter  did  it  with  the  tongs.  The  prisoner  was  present,  but  said 
nothing.  I  asked  her  that  day,  after  all  were  gone,  why  she  had  done 
it.  She  said  it  was  a  pity  she  had  not  been  dead,  meaning,  as  I  under- 
stood, her  mother ;  she  should  have  been  dead  long  ago.  I  asked  no 
more  that  day;  but  next,  when  I  went  down  about  six  or  seven  o'clock 
in  the  morning,  I  asked  her  again  why  she  did  it,  and  she  said  she  did 
not  know.  On  the  Saturday  she  was  appi^ehended.  I  attended  more 
or  less  up  to  the  death  on  the  Thursday.  Dr  Baillie  was  not  sent  for 
till  next  day.    The  old  woman  did  not  rise  again. 

CroBS-examxned  for  the  PanneL — I  have  known  the  prisoner  many 
jrears.  I  know  that  she  was  in  service  at  Kirkcaldy  in  1847,  for  three 
years  before  Martinmas  1847.  She  sometimes  came  to  visit  her  mother 
at  that  time ;  I  cannot  say  how  often ;  pretty  frequently ;  the  distance 
is  seven  miles.  She  always  complained  of  a  pain  in  her  head.  She 
then  went  to  a  situation  in  Edinburgh,  Mr  Chancellors.  She  remained 
there  six  months^  till  Whitsunday  1 848.  She  took  a  house  of  her  own 
in  Saunders'  Street,  Edinburgh.  She  gave  up  the  place  for  her  health. 
She  did  not  think  herself  fit  for  the  place.   She  thought  her  own  health 
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bad.    She  kept  this  house  for  six  months,  till  Martinmas  1848.     8iie 
then  went  to  East  Lothian,  to  the  family  of  a  Mr  Brodie.     I  do  not 
'  remember  how  long  she  remained.    She  went  to  Mr  A  jtonn's  in  Kirk- 
caldy, after  coming  from  East  Lothian.     I  do  not  remember  whether 
she  was  at  home  in  the  inlervaL     She  went  in  April,  and  left  in  No- 
~  yember  1849.     She  then  came  home,  and  remained  till  this  happened. 
When  she  came  she  complained  of  her  head,  and  always  grew  worse 
during  the  time  she  was  at  home.    The  first  year  she  went  about  at 
times,  though  often  she  kept  the  house.    She  was  sometimes  in  bed 
during  the  day,  for  weeks  on  end.     She  complained  also  of  her  back 
and  her  face,  particularly  of  her  nose.    She  spoke  of  her  nose ;  she 
said  there  was  a  discharge  coming  from  it ;  that  she  could  not  bear  the 
smell ;  that  it  was  falling  off  her  face  by  degrees,  and  would  soon  be 
off  altogether.    She  persisted  in  this«    I  saw  no  discharge,  and  her 
nose  was  not  getting  less.     I  saw  nothing  the  matter  with  her  face  or 
nose.     I  noticed  a  change  in  her  eyes  occasionally.;  their  expression 
was  wild  and  excited.     When  she  lay  in  bed,  her  fingers  were  conti- 
nually twisting  and  working  with  the  bed-clothes.     She  had  no  con- 
yersation  except  about  her  own  health,  particularly  for  some  time  before 
her  mother's  death.  She  seemed  to  shrink  from  the  company  of  strangers. 
She  was  at  one  time  yery  tidy,  and  latterly  became  careless  and  sloyenly. 
Her  mother  said  she  was  restless  during  the  night,  and  could  not  sleep. 
She  often  came  down  to  ask  me  to  come  at  night,  to  see  what  I  could 
do  to  soothe  the  prisoner.     I  thought  the  prisoner  was  affected  in  her 
mind  ;  her  mother  said  she  thought  so  too.    The  family  talked  among 
themselyes  of  her  state  of  mind,  and  of  sending  her  to  a  lunatic  asylum, 
about  six  months  before  her  mother's  death.     I  was  yery  frequently  in 
the  house.   The  prisoner  neyer  used  harsh  conduct  towards  her  mother, 
and  was  always  a  dutiful  daughter.    I  spoke  to  her  about  these  fancies 
about  her  face  and  hands ;  but  she  was  quite  positiye,  she  said,  she 
heard  a  roaring  noise  in  her  head  like  thunder,  and  expected  me  to 
hear  it  too. 

Re-examined  for  the  Proseeution.^^When  sent  for  by  her  mother 
at  night,  I  went  down  to  see  her,  and  found  her  in  bed,  complaining  of 
the  pain  in  her  head  and  nose.  For  two  years  she  complained  so,  but 
was  worst  at  last.  I  spoke  to  her  sisters  and  brother,  and  to  my  hus- 
band, about  the  state  of  her  mind,  and  to  Dr  Baillie. 

Be-croM-examined, — It  was  our  wish  to  keep  it  quiet  from  the 
neighbours,  and  it  was  kept  quite  quiet  We  always  hoped  she  might 
get  better. 


The  dying  deposition  of  the  mother  was  then  read. 
In  that  deposition  the  deceased  said  of  her  daughter, 
'  She  is  not  very  sound  of  mind;  she  was  generally 
*  quiet,  but  was  sometimes  excited;'  also,  that  *  all  of  a 
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*  sudden  she  took  up  the  tongs,  and  strack  me  on  the    i^^.  99. 

*  left  side  of  the  head  two  or  three  times.    There  was    Biyth. 


'  no  quarrelling  at  the  time,  and  I  gave  her  no  cause  for    Perth. 

*  strikiug  me/  1852. 

In  the  prisoner's  declaration,  which  was  also  read,  she   Murder, 
said,  *  I  assaulted  my  mother  by  striking  her  two  or  three 

*  times  on  the  head  with  a  pair  of  tongs.   There  was  not 

*  much  quarrelling  between  us  at  that  time  or  before. 
'  I  do  not  know  what  induced  me  to  take  up  the  tongs 
'  and  strike  my  mother.' 

William  Baillie,  Surgeon.-^!  was  called  in  on  the  26tli,  and 
afterwarda  prepared  a  medical  report.  Thie  is  it  Qreads];^  it  is  a 
true  report.  I  attended  the  deceased  till  her  death.  A  pair  of  tongs 
might  haye  been  the  instrument  with  which  the  wounds  were  inflicted. 
I  also  made  a  post  mortem  report  along  with  Br  Gh*ace.  This  is  it 
[readsj]  ;  it  is  also  a  true  report.  I  knew  the  prisoner.  I  attended 
the  prisoner  for  a  year ;  she  complained  of  bodily  ailments ;  the  greater 
part  I  considered  to  be  imaginary.  She  went  beyond  hypochondria. 
She  fancied  that  her  nose  was  wasting  off  her  face,  and  insisted  on  it ; 
that  her  hands  were  becoming  black,  and  wasting  also.  She  insisted 
on  all  this ;  and  I  could  convince  her,  neither  by  arguments  nor  by  my 
medical  opinion,  that  this  was  not  so.  These  £incies  extended  more  or 
less  over  all  the  year,  particularly  the  last  six  months.  She  confined 
herself  to  bed,  although  I  saw  no  necessity  whatever.  I  had  not  seen 
her  for  about  two  weeks  before  her  mother  s  death.  These  fancies  were 
then  strong.  I  formed  the  opinion  that  she  was  becoming  insane,  al- 
though she  was  not  actually  mad.  I  did  not  talk  with  her  on  general 
topics,  but  merely  on  the  cause  of  my  visiting,  her  ailments.  Her  mother 
was  generally  present.  They  seemed  on  good  terms.  After  the  death, 
I  asked  what  this  was  she  had  been  about.  I  got  no  answer,  but  a 
vacant  stare.  Sometimes  she  did,  and  sometimes  she  did  not,  know 
right  from  wrong. 

Cross-examined  for  the  PanneL — She  brooded  on  her  supposed  ail- 
ments, and  her  spirits  at  times  were  very  much  depressed.  I  noticed 
a  strange  expression  of  eye ;  it  was  rather  wild  and  unsettled.  This 
appearance  formed  an  element  in  my  opinion  of  her  insanity;  and  I 
spoke  to  her  mother  of  this,  and  told  her  my  opinion,  and  she  said  that 
was  her  opinion  also. 


^  This  medical  certificate  had  reference  exclusively  to  the  state  of 
the  deceased,  and  did  not  relate  to  the  mental  state  of  the  pannel. 
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No.  99.        Dr  Grace  was  the  next  witness  called ;  but  before  be 

Isabella 

Biyth.    appeared  m  the  box, — 

Perth.        Lord  Cockbubn  interposed,  and  said  that,  in  the  opi- 
1852.  '  nion  of  the  Court,  the  defence  of  insanity  had  already 
Murder,   boeu  made  out ;  and  if  the  Jury  were  of  the  same  opi- 
nion, it  would  be  unnecessary  to  lead  farther  eyidence. 

The  Jury  thereupon  deliberated,  and  immediately  re- 
turned an'  unanimous  verdict,  '  that  the  pannel  killed  her 
'  mother  in  the  way  and  manner  mentioned  in  the  indict- 
'  ment ;  but  find  it  proven,  that  at  the  time  the  pannel 
'  was  insane,  and  deprived  of  her  reason.' 

The  Court  then  pronounced  the  following  sentence : 
'  In  respect  of  the  insanity  and  deprivation  of  reason 
'  found  proven,  the  Lords  found,  that  the  pannel,  Isabella 

*  Blyth,  is  not  an  object  of  punishment,  and  therefore 
'  assoilzied  her  simpliciter.    But  they  decerned  and  ad- 

*  judged  her  to  be  carried  back  to  the  prison  of  Cupar, 

*  therein  to  be  detained  and  confined  prisoner  during  aU 
'  the  days  of  her  life,  or  at  least  ay  and  until  farther  orders 
'  of  the  Court  of  Justiciary  with  regard  to  her.' 


Digitized 


by  Google 


AND  CIRCUIT  COURTS  OV  JUSTICIARY.  675 


HIGH    COURT. 

Present,  June  8. 

The  Lord  Justice-General, 
Lords  Cowan  and  Anderson. 

Her  Majesty's  Advocate — SoL-Gen.  NeavM — Milne  A.D, — 
E,  S.  Gordon  A.D. 

against 

Theodore  Dowd  and  Darby  Fdrie — Adam, 

Evidence — Police  Officer — Confession. — In  the  course  of  a  trial, 
a  police  officer  deponed,  that  some  time  after  the  apprehension  of 
the  pannel,  he  asked  him  whether,  at  the  time  libelled,  he  was  at 
the  alleged  lociu  delicti.  Objection  sustained,  that  the  pannel's 
answer  was  not  admissible  in  evidence,  as  not  being  an  ultroneous 
statement. 

Theodore  Dowd   a/ fas  Peter   Dowd,   and   Darby   no.  loo. 
FuRiE  alias  Jeremiah  Haooauty,  were  charged  with  ^J^Sr 
Stouthrief,  as  also  Theft,  especially  when  committed  by  High  Court, 
means  of  housebreaking,  and  by  a  person  who  has  been    ''1^52?' 
previously  convicted  of  theft ;  as  also  Assault,  especially  stouthrief. 
when  committed  on  a  man  in  his  own  house,  to  the  effu- 
sion of  blood,  fracture  of  bones,  and  danger  of  life. 

In  the  course  of  the  trial,  Thomson,  a  police  officer, 
dejioned,  that  some  time  after  the  apprehension  of  the 
prisoners,  he  asked  the  pannel  Dowd  whether,  at  the 
time  libelled,  he  was  at  the  house  where  the  crimes 
charged  were  said  to  have  been  committed,  and  that  he 
answered  in  the  affirmative. 

Adam,  for  the  pannel,  objected  to  this  being  received 
in  evidence.  The  question  was  put  to  the  prisoner  some 
months  after  the  commission  of  the  offi^nce,  and  he  was 
not  warned  that  what  he  then  said  might  be  used  in 
evidence  against  him.  It  was  not  an  ultroneous  state- 
ment made  by  the  prisoner  to  the  officer ;  for  the  latter 

2p 


Digitized 


by  Google 


576  CASES  BEFORB  THE  HIGH  COURT 

No.  100.  had  virtually  assumed  the  office  of  a  magistrate^  and  had 

Dowd.     taken  a  declaration  from  the  prisoner  without  the  usaal 

High  Court,  warning,  without  which,  even  a  declaration  otherwise 

1852. '  regularly  taken,  was  inadmissible  in  evidence, 
stoathrief.  The  LoRD  Justice-General. — ^If  this  evidence  were 
admissible,  it  would  come  to  this,  that  if,  in  his  declara- 
tion, a  prisoner  denied  all  knowledge  of  the  crime  charged 
against  him,  it  might  be  proved,  that  five  minutes  before, 
he  had  acknowledged  his  guilt,  in  reply  to  interrogatories 
by  a  constable  to  whose  charge  he  had  been  committed. 
The  SoLicrroB-GENERAL,  for  the  prosecution,  agreed 
that  the  evidence  objected  to  should  be  deleted. 


HIGH    COURT. 

Nov.  20.  Present, 

Thr  Lord  Jubtiob-Gsnbral, 

The  Lord  Justicb-Clbbk, 

Lords  Mackenzie,  Monokeiff,  Cockburn,  and  Itort. 

Her  Majesty's  Advocate — 8oL'Gen,\Moncreiff'—G,  Young  A,D. 

AGADTBT 

Jean  Kiellor' — Adam. 

Concealment  of  Pregnancy — Statute  49th  Geo.  III.  a  14.— 
Verdict. — ^Terms  of  a  verdict  on  a  charge  of  concealment  of  preg- 
nancy, in  respect  of  which  the  High  Court  of  Josticiaiy,  on  certifi- 
No.  101.        cation,  pronounced  a  sentence  of  absolvitor. 
Jean 

Kfeiior^     A.T  the  Perth  Autumn  Circuit,  Sept.  25. 1850,  Jean 

High  Court. 

Nov.  20.  KiELLOB  WRs  indicted  and  accused : 

1850. 


Conoeal- 
I^twou^y  *  Accidentally  omitted  from  its  proper  place  in  this  volume. 
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That  Albbit,  by  the  laws  of  this  and  of  every  other  well-goveraed   No.  101. 

realix^  Child -Murder  is  a  crime  of  an  heinous  nature,  and  severely     ^5*" 

77  , ,         .  ,  .  ^       Kiellor. 

panishaole :  And  albeit,  by  an  Act  passed  in  the  forty-ninth  year  of 


the  reign  of  His  Majesty  King  George  III.,  cap.  14,  intituled  '  An  jJov.  20.  ' 
'  Act  for  repealing  an  Act  of  the  Parliament  of  Scotland  relative  to  1«52. 
'  Child -Murder,  and  for  making  other  provisions  in  lieu  thereof,'  it  is  Conceal- 
enacted,  *  That  if,  from  and  after  the  passing  of  this  Act,  any  woman  ^^^^^ 
*•  in  that  part  of  Great  Britain  called  Scotlaud,  shall  conceal  her  being 
^  with  child  during  the  whole  period  of  her  pregnancy,  and  shall  not 
*•  call  for  and  make  use  of  help  or  assistance  in  the  birth ;  and  if  the 
'  child  be  found  dead,  or  be  amissing,  the  mother,  being  lawfully  con- 
'  ricted  thereof,  shall  be  imprisoned  for  a  period  not  exceeding  two 
*•  years,  in  such  common  gaol  or  prison  as  the  Court  before  which  she 
'  is  tried  shall  direct  and  appoint  :*  Yet  true  it  is  and  of  verity, 
that  you  the  said  Jean  Kiellor  are  guilty  of  the  said  crime  of  child- 
murder,  actor,  or  art  and  part,  or  of  the  crime  specified  in  the  said 
statute :  In  so  far  as,  you  the  said  Jean  Kiellor  having,  on  the  night 
of  the  4th,  or  morning  of  the  5th,  day  of  July  1 850,  or  on  one  or  other 
of  the  days  of  that  month,  or  of  June  immediately  preceding,  or  of 
August  immediately  following,  in  or  near  the  house  or  premises  in  or 
near  Marywell  village,  in  the  parish  of  Saint  Yigeans,  and  county  of 
iForfar,  then  and  now  or  lately  occupied  by  John  Doig,  a  mason,  then 
and  now  or  lately  residing  there,  given  birth  to  a  living  female  child, 
did,  immediately  or  soon  after  the  birth  of  said  child,  in  or  near  said 
house  or  premises,  wickedly  and  feloniously,  deprive  said  child  of  life, 
by  shutting  it  into  a  chest  or  box,  in  or  near  said  house  or  premises, 
or  by  otherwise  excluding  the  air  from  said  child,  or  preventing  it  from 
breathing,  or  in  some  manner,  and  by  some  means  to  the  prosecutor 
unknown ;  and  the  said  child  was  thus  murdered  by  you  the  said  Jean 
Kiellor :  Or  otherwise,  time  and  place  above  libelled,  you  the  said 
Jean  Eliellor  did  bring  forth  a  living  female  child  ;  and  you  did  con- 
ceal your  being  with  child  during  the  whole  period  of  your  pregnancy, 
and  did  not  call  for,  and  make  use  of,  help  or  assistance  in  the  birth ; 
and  the  said  child  was  found  dead,  on  or  about  the  10th  day  of  July 
1 850,  in  a  pond  or  quarry-hole  at  or  near  Abbeythan  Quariy,  in  the 
parish  of  Saint  Yigeans,  and  county  of  Forfar. 

The  libel  having  been  found  relevant,  the  pannel 
pleaded  Not  Guilty. 

Evidence  having  been  led  for  the  prosecution,  the 
Advocate-depute  withdrew  the  charge  of  child-murder. 

Counsel  on  both  sides  then  addressed  the  jury  on 
the  proof,  as  to  the  charge  of  concealment  of  pregnancy 
under  the  statute — 
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No.  101.        Lord  Ivory  charged  the  Jury. 

Kieiior.        The  following  .verdict  was  thereafter  returned : — 
HighCourt.      •  The  Jury  find  that  the  pannel  concealed  her  being 
1862.     *  with  child  during  the  whole  period  of  her  pregnancy, 

Conceal-    *  with  this  exccption,  that  she  told  the  reputed  father  of 
p^gnancy.  '  the  child  whcn  she  was  two  months  gone,  that  she  was 

•  with  child  by  him :  Find,  that  she  did  not  call  for  or 

*  make  use  of  help  or  assistance  in  the  birth,  and  find, 

*  that  the  child  was  afterwards  found  dead.  But  whether 
'  the  matters  thus  found  amount  in  law  to  the  statutory 

•  offence  libelled,  the  jury  refer  to  the  Court.  If  the 
<  Court  shall  hold  that  they  do,  the  jury  return  a  verdict 
^  of  guilty  as  libelled.  If  the  Court  shall  hold  they  do 
'  not,  then  the  jury  return  a  verdict  of  not  guilty.' 

In  respect  of  the  above  verdict,  Lord  Ivory,  the  pre- 
siding Judge,  certified  the  case  with  the  verdict,  to  the 
High  Court  of  Justiciary. 

The  diet  having  been  called — 

Adam,  for  the  pannel,  argued — ^That  under  the  statute, 
it  was  necessary  to  prove  concealment  during  the  whole 
period  of  the  pregnancy,  but  that  the  jury  had  found  that 
she  had  disclosed  her  situation  to  the  father  of  the  child; 
that  the  act  made  no  distinction  between  one  kind  of 
disclosure  and  another,  or  the  intention  with  which  the 
disclosure  was  made,  or  between  a  disclosure  made  to 
the  father,  or  to  any  other  person ;  that  as  the  fiaither  was 
the  person  bound  to  provide  for  the  safety  of  the  child, 
he  was  the  proper  person  to  whom  the  disclosure  should 
be  made ;  and  that  the  point  was  already  decided  under 
the  former  act  of  1 690,  case  of  Marion  Burned  March 
1709,  Hume,  vol.  i.  p.  295. 

The  SoLicrroR-GENERAL  answered — ^That  the  disclo- 
sure must  be  made  with  a  view  to  the  safety  of  the 
child,  and  that  it  was  not  sufficient  that  a  mere  disclo- 
sure of  the  fact  should  be  made ;  that  disclosure  might 
even  be  made  with  a  view  to  accomplish  concealment, 
which  could  not  be  held  a  disclosure  in  the  view  of  the  sta- 
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tute;  that  the  father  of  an  illegitimate  child  had  an  in-    No.  loi. 
terest  in  the  concealment,  and  therefore  a  disclosure  to    Kilibr. 


him  alone  was  not  sufficient.  High  Court. 

*  The  Court,  on  the  report  of  Lord  Ivory,  having  heard     1852!°' 

*  counsel  hinc  inde^  in  respect  of  the  terms  of  the  ver-  conceal- 

*  diet,  found  the  pannel  not  guilty,  assoilzied  her  simpli-  p!Jegim°ncy. 

*  dter^  and  dismissed  her  from  the  bar.'* 


It  may  be  iioubtful  whether  this  case  can  be  held  to  have  ad- 
vanced in  any  degree  the  settlement  of  the  question,  for  at  least  two 
of  the  Judges  went  on  the  special  terms  of  the  verdict,  which  expressly 
found,  that  there  was  an  exception  from  the  concealment,  which  being 
so  worded,  was  inconsistent  with  the  intended  reservation,  and  so  did 
not  raise  the  point.  It  is  believed  that  three  Judges  went  on  this 
view. 
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INDEX    OF    MATTERS. 


AGGRAVATIONS. 

1.  Mode  of  libelling  aggravations,  which  was  found  relevant 
where  the  major  proposition  of  the  indictment  included  several 
charges,  to  all  of  which  the  aggravations  did  not  apply.  WU- 
liam  Ratty  High  Court,  Nov.  17.  1851,  p.  500. 

2.  Held  incompetent  to  charge  a  previous  conviction  of  theft,  or 
that  the  pannels  are  habite  and  repute  thieves,  as  aggravations 
to  a  charge  of  robbery.  EUen  Falconer  and  Others^  High 
Court,  Jan.  26.  1852,  p.  546. 

See  also  Indictment,  5,  16,  17. 
APPEAL. 

1.  Held  (overruling  Wilson  v.  Cameron^  Broun,  voL  ii.,  284) 
that  an  appeal  fix)m  the  Sheriff  is  competent  to  the  Circuit 
Court,  before  decemiture  for  the  taxed  expenses  in  the  original 
suit.  Dundee  and  Union  Whale  Fishing  Company  v.  Mavour 
and  Patonj  Perth,  Oct.  13.  1848,  p.  15. 

2.  Objection  to  the  competency  of  an  appeal  sustained,  in  respect 
it  was  not  lodged  within  ten  days  after  judgment,  disposing  of 
the  merits  and  matter  of  expenses,  although  there  was  a  sub- 
sequent interlocutor  in  the  case.  Henderson  v.  M^Aulay  ^  Co,^ 
Glasgow,  April  26.  1849,  p.  219. 

3.  Held.  1.  That  there  is  no  statutory  provision  requiring  a  cer- 
tificate that  caution  has  been  found  in  an  appeal  to  the  Circuit 
Court.  2.  Circumstances  in  which,  on  an  allegation  that 
caution  had  not  been  found,  the  Court  offered  time  to  allow 
the  necessary  evidence  to  be  produced.  Marshall  v.  Turner ^ 
Glasgow,  April  26.  1849,  p.  222. 

4.  Held,  that  where  a  suit  ad  factum  prestandum^  concluded 
alternatively  for  payment  of  a  less  sum  than  £25,  appeal  to  the 
Circuit  Court  was  competent.  Wyher  and  Others  v.  Hendrie^ 
Glasgow,  Sept.  17.  1849,  p.  265. 

5.  Held,  that  in  an  action  of  multiplepoinding,  it  is  the  amount 
admitted  by  the  common  debtor  which  determines  whether  an 
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appeal  is  competent  to  the  Circuit  Court,  and  not  the  amonnt 
claimed  by  the  respective  appearers  in  the  process.  Mathisan 
V.  The  Monkland  Iron  and  Steel  Company^  and  Alexander  W, 
Buttery,  Glasgow,  Sept.  17.  1849,  p.  266. 

6.  Held  that  an  appeal  might  be  presented  within  ten  days  from 
the  interlocutor  approving  of  the  taxation  of  expenses.  Laun- 
ders V.  Mann  4'  Co.,  Perth,  April  24.  1850,  p.  347. 

7.  Held,  that  an  appeal  to  the  Circuit  is  competent  against  a 
judgment  in  an  action  of  interdict.  Opinion — That  in  all  cases 
an  appeal  to  the  Circuit  is  competent,  unless  the  party  object- 
ing can  shew  that  the  subject-matter  at  issue  exceeds  the  sum 
of  £25  sterling ;  and  that  the  onus  of  proving  this  lies  upon 
the  objector.     Wilson  v.  Watson,  Perth,  Oct.  1.  1851,  p.  493. 

8.  An  appeal  to  the  Circuit  Court  of  Justiciary  against  a  decision 
of  the  Sheriff  sustaining  a  claim  of  exemption  from  toll  dismis- 
sed as  incompetent.  Opinion — That  the  right  of  appeal  from 
the  Sheriff-substitute  to  the  Sheriff,  is  a  right  available  to 
parties  in  all  cases  where  such  right  is  not  clearly  excluded  by 
statute.    Threshie  v.  Sajley,  Dumfries,  April  19. 1852,  p.  663. 

ART  AND  PART. 

Direction  to  a  Jury,  that  where  two  persons  were  indicted  for  a 
criminal  act,  it  would  not  be  enough  to  warrant  a  conviction 
against  either,  that  the  Jury  should  be  satisfied  that  it  was 
committed  by  one  of  the  two,  unless  the  Jury  could  say  by 
which,  or  were  prepared  to  affirm,  by  a  verdict,  against  both 
that  they  were  alike  guilty.  O.  B,  Pyott  and  W.  B.  PyotU 
High  Court,  June  16.  1851,  p.  490. 

ASSAULT. — See  Culpable  Homicide,  3. 

ASSAULT  WITH  INTENT  TO  RAVISH. 

In  a  charge  of  rape ;  as  also,  assault  with  intent  to  ravish,  the 
assault  with  intent  found  proven  on  a  girl  who  was  a  prostitute. 
Edward  Yates  and  Henry  Parkes,  Glasgow,  Dec.  24.  1851, 
p.  528. 

ATTEMPT  TO  STEAL.— See  Suspension,  8. 

BASE  AND  COUNTERFEIT  COIN. 

1.  Where  two  pannels  were  charged,  inter  alia,  with  having  base 
coin  in  their  possession  at  the  time  of  uttering  other  base  coin ; 
1st,  Held  that  it  was  sufficient  to  establish  the  offence  under 
the  statute  against  both  prisoners,  to  shew  that  they  were  act- 
ing under  a  common  design  in  uttering,  although  one  of  them 
only  had  possession  of  the  base  coin.  2d,  Direction  to  the 
Jury,  that,  in  judging  of  the  sufficiency  of  the  proof  of  a  charge 
of  uttering  base  money,  the  Jury  were  entitled  to  take  into 
consideration  that  the  pannel  had  been  previously  convicted 
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of  aB  offence  against  the  coinage  acts,  as  an  evidence  of  guilty 
knowledge.  Mary  Sutherland  and  Isabella  GHbson  or  Murray^ 
High  Court,  Dec.  11.  1848,  p.  135. 
2.  A  counterfeit  coin  was  substituted  for  a  genuine  shilling  re- 
ceived in  change,  and  another  shilling  demanded  in  exchange 
for  it — Held,  that  this  was  sufficient  uttering  under  the  statute 
2d  Will.  IV.  c.  34.  John  Mooney,  High  Court,  Dec.  8.  1851 
p.  509. 

BIGAMY. 

Held,  1st,  That  in  an  indictment  for  Bigamy,  it  is  sufficient  in  a 
question  of  relevancy  to  aver  that  the  pannel  was  lawfully 
married  to  the  first  wife,  although  the  circumstances  set  forth 
in  the  libel  shew  that  such  marriage  must  have  been  an  irregu- 
lar one.  2d,  That  the  proper  time  to  object  to  the  validity  o^ 
such  marriage,  is  on  the  proof,  if  it  be  shewn  that  in  truth  the 
marriage  is  open  to  challenge.  James  Purves,  High  Court* 
Nov.  20.  1848,  p.  124. 

BREACH  OF  TRUST  AND  EMBEZZLEMENT. 

Circumstances  in  which  the  Court  directed  the  jury  to  find  the 
pannel  guilty  of  embezzlement,  notwithstanding  his  accounts 
had  been  passed,  wherein  was  shewn  the  true  balance  due  by 
him.     Walter  Duncan^  Perth,  Sept.  26.  1849,  p.  270. 

CAUTION. 

Held,  1.  That  there  is  no  statutory  provision  requiring  a  cer- 
tificate that  caution  has  been  found  in  an  appeal  to  the  Circuit 
Court.  2.  Circumstances  in  which,  on  an  allegation  that 
caution  had  not  been  found,  the  Court  offered  time  to  allow 
the  necessary  evidence  to  be  produced.  Marshall  v.  Turner, 
Glasgow,  April  26.  1849,  p.  222. 

CLOSED  DOORS. 

Held,  that  it  was  a  relevant  ground  of  suspension  that  the  Justices 
had  tried  and  sentenced  the  complainer  in  a  court  from  which 
the  public  were  excluded.  Finnie  v.  Crilmour,  High  Court, 
June  11.  1850,  p.  368. 

COMPETENCY. 

1.  Held,  that  where  a  suit  ad  factum  prestandum,  concluded 
alternatively  for  payment  of  a  less  sum  than  £25,  appeal  to  the 
Circuit  Court  was  competent.  Wyher  and  Others  v.  Hendrie^ 
Glasgow,  Sept.  17.  1849,  p.  265. 

2.  Held,  that  in  an  action  of  multiplepoinding,  it  is  the  amount 
admitted  by  the  common  debtor  which  determines  whether  an 
appeal  is  competent  to  the  Circuit  Court,  and  not  the  amount 
claimed  by  the  respective  appearers  in  the  process.     Mathison 


Digitized 


by  Google 


586  INDEX. 

COMPETENCY— con<mM«rf. 

V.  The  Monkland  Iron  and  Steel  Company,  and  Alexander  W, 
Buttery,  Glasgow,  Sept.  17.  1849,  p.  266. 

3.  Objection  to  the  competency  of  an  appeal  sustained,  in  respect 
it  was  not  lodged  within  ten  days  after  judgment,  disposing  of 
the  merits  and  matter  of  expenses,  although  there  was  a  sub- 
sequent interlocutor  in  the  case.  Henderson  v.  M^Aulay  ^  Co., 
Glasgow,  April  26.  1849,  p.  219. 

See  also  Appeal — Indictment. 
COMPLICITY.— See  Art  and  Part. 
CONCEALMENT  OP  PREGNANCY. 

Terms  of  a  verdict  in  a  charge  of  concealment  of  pregnancy,  in 
which  the  High  Court,  on  certification  from  the  Circuit,  pro- 
nounced sentence  of  absolvitor,     Jean  Kiellor,  High  Court, 
Nov.  20.  1850,  p.  576. 
CONFESSION. 

In  the  course  of  the  trial  a  police-officer  deponed,  that  some  time 
after  the  apprehension  of  the  pannel,  he  asked  him  whether  at 
the  time  libelled  he  was  at  the  alleged  locus  delicti — Objection 
sustained  that  the  pannePs  answer  was  not  admissible  in  evi- 
dence, not  being  an  ultroneous  statement.  Theodore  Doted  and 
Darby  Furie,  High  Court,  June  8.  1852,  p.  575. 

See  also  Evidence. 
CONSPIRACY. 

Held,  1st,  That  it  is  not  objectionable  in  an  indictment  under 
the  Act  11th  and  12th  Vict.  c.  12,  to  libel  a  previous  design  as 
evidenced  by  subsequent  overt  acts.  2d,  That  it  is  enough,  in 
charging  a  conspiracy,  to  state  that  the  pannel  had  presided 
over  a  body  formed  '  for  the  illegal  purposes  libelled,'  with- 
out charging  him  to  have  done  so  in  pursuance  of  the  com- 
mon intent  laid  in  the  major.  8d,  That  the  statute  11th  and 
12th  Vict.  c.  36,  does  not  exclude  the  common  law,  and  that 
it  is  competent  to  libel  the  same  species  facti  as  sedition  at  com- 
mon law,  as  well  as  a  contravention  of  the  statute.  4th,  That 
a  conspiracy,  to  effect  an  alteration  of  the  Constitution  bj 
force,  is  only  an  aggravated  form  of  sedition  at  common  law. 
James  Cumming,  John  Gfrant  and  Others,  High  Court,  Nov.  7. 
1848,  p.  17. 

See  also  Sedition. 
CULPABLE  HOMICIDE. 

1.  Circumstances  in  which  the  Court  directed  the  Jury  that,  after 
the  prosecutor  had  withdrawn  the  charge  of  Culpable  Homicide, 
they  were  not  entitled  to  find  the  pannels  guilty  of  assault,  to 
the  danger  of  life.  James  Flinn  and  Margaret  McDonald, 
Perth,  Oct.  12.  1848,  p.  9. 
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2.  Circumstances  in  which  the  Jury,  under  the  advice  of  the  pre- 
siding Judge,  found  a  pannel  not  guilty  of  culpable  homicide 
as  libelled,  it  being  charged  that  the  act,  whereby  death  was 
occasioned,  was  done  wickedly  and  feloniously.  Robert  Vance, 
Glasgow,  March  23.  1849,  p.  210. 

3.  Held,  that  where  death  ensues  from  an  unlawful  blow,  if  it 
ensue  therefrom  in  an  ordinary  and  natural  way,  although,  with 
proper  management,  the  injury  might  have  been  cured,  it  is 
properly  charged  as  Culpable  Homicide.  Margaret  MacmiUan 
or  Shearer.     High  Court,  Jan.  6.  1851,  p.  468. 

CULPABLE  HOMICIDE,— CULPABLE  NEGLECT  OF  DUTY, 
&c. 
Held,  1.  That  these  were  substantially  one  charge,  whenever 
an  accident  happened  which  occasioned  loss  of  lifel  2.  Direc- 
tion to  Jury,  that  when  the  Crown  had  proved  an  accident  with 
loss  of  life  in  a  vessel  under  the  pannels'  command,  it  lay  on 
them  to  prove  their  innocence  of  all  blame.  Thomas  Hender- 
son and  Others,  High  Court,  Aug.  29.  1860,  p.  394. 

CRIMINAL  LETTERS. 

Held,  1st,  That  it  was  a  fatal  objection  to  criminal  letters  that 
the  list  of  witnesses  appended  to  the  copy  served,  did  not  bear 
to  be  signed  by  the  Advocate-depute.  2d,  That,  after  a 
pannel  had  been  declared  exempt  from  trial,  on  the  above  ob- 
jection, he  could  not  competently  be  detained  until  fresh  crimi- 
minal  letters  could  be  served.  John  Cameron,  High  Court, 
Jan.  31.  1850,  p.  295. 

DECLARATION. 

1.  Held,  that  where  a  declaration  is  sworn  to  have  been  freely  and 
voluntarily  emitted  by  two  witnesses  unconnected  with  the 
fiscaUs  office,  it  may  be  read  without  calling  the  Magistrate  who 
took  it,  even  though  one  of  the  witnesses  said  the  prisoner  request- 
ed an  alteration  to  be  made,  which  did  not  appear  to  have  been 
done.     George  Howden,  Jedburgh,  April  18.  1850,  p.  351. 

2.  Circumstances  in  which  it  was  held  competent  to  prove  by 
parole,  that  the  actual  date  of  a  declaration  was  different  from 
that  which  was  inserted  in  the  preamble  or  title  as  the  date  at 
which  it  had  been  emitted.  James  Robertson,  Perth,  July  28. 
1850,  p.  447. 

DESCRIPTION. 

Held,  that  in  modem  practice  it  was  sufficient  to  describe  the 
article  stolen  by  a  generic  name,  under  which  the  party  injured 
could  identify  it.     Daniel  Eraser,  High  Court,  June  3.  1850, 
p.  365. 
See  also  Locus — Ra  *e. 
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EVIDENCE. 

I .  Ist,  When  it  was  proposed  to  shew  a  witness  a  pamphlet  said 
to  have  been  published  by  an  association  of  which  the  pannels 
were  members, — ^ruled  that  this  was  competent  without  first 
proving  that  the  prisoners  were  present  at  the  meeting  where 
the  matter  was  discussed,  reserving  to  them  the  right  of  shew- 
ing they  were  not  concerned  therewith.     2d,  Question  whether 
language  indicative  of  a  conspiracy  could  be  proved  against  & 
pannel,  as  having  been  used  by  him  on  an  occasion  not  men- 
tioned in  the  libel.     3d,  Held  that  it  was  competent  to  prove 
other  expressions  of  a  seditious  nature,  besides  those  charged 
in  the  libel,  in  support  of  the  charge  of  sedition.     4th,  Held 
that  a  letter  coidd  not  be  read  in  support  of  a  charge  of  con- 
spiracy, libelled  as  commencing  at  a  date  subsequent  to  that  of 
the  letter.    5th,  Held,  that  where  a  letter  relating  to  the  alleged 
common  design  had  been  directed  to  one  of  the  pannels,  and 
found  in  the  possession  of  another,  it  was  competent  evidence 
against  both,  although  it  was  not  shewn  that  the  writer  was  a 
conspirator,  or  that  the  contents  were  true,  or  that  it  was  ever 
seen  by  the  party  to  whom  it  was  addressed.     James  Cum- 
ming,  John  Grant  and  Others,  High  Court,   Nov.  7.  1848, 
p.  17. 
2.  Circumstances  in  which  the  Court  refused  to  allow  the  Jury 
to  inspect  the  head  of  a  pannel,  in  support  of  a  plea  of  insanity, 
as  to  a  mark  said  to  have  been  occasioned  by  an  injury,  it  not 
having  been  previously  shewn  in  evidence  that  this  mark  was 
there  before  the  pannel  committed  the  act  for  which  he  was 
tried.     John  Thomson,  High  Court,  Dec.  4.  1848,  p.  129. 

3.  Held,  that  where  a  Procurator-fiscal,  who  had  been  employed 
as  an  agent  in  the  Sheriff  Court  in  a  civil  suit,  out  of  which 
the  prosecution  arose,  had  been  present  when  the  pannel  emit- 
ted two  declarations,  and  had  also  acted  on  behalf  of  the  Crown 
otherwise,  he  coidd  not  be  examined  as  a  witness  on  behalf  of 
the  Crown.  John  Gordon  Robertson,  High  Court,  Feb.  19. 
1849,  p.  186. 

4.  Circumstances  in  which  the  clerk  to  the  Procurator-fiscal  was 
held  inadmissible  as  a  witness,  to  matters  out  of  his  own  de- 
partment. Helen  Daiy  and  Helen  Kirk  or  James,  Dumfries, 
April  27.  1850,  p.  354. 

5.  Circumstances  in  which  a  witness  was  held  admissible,  not- 
withstanding he  had  precognosced  some  of  the  witnesses.  John 
Barr,  Ayr,  May  1.  1850,  p.  362. 

6.  Circumstances  in  which  the  question  was  raised,  but  not  de- 
cided, whether  a  husband  is  admissible  as  a  witness  against  his 
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wife,  accused  of  forging  his  name.     Alexander  Fegan  and  Eli- 
zabeth M^Kenzie  or  Hyde^  Glasgow,  Sept.  15.  1849,  p.  261. 

7.  Held,  distinguishing  from  the  case  oiMaclure^  Arkley,  p.  448, 
that  a  witness  who  had  been  present  at  the  examination  of 
another  witness,  was  not  disqualified  on  the  ground  of  partial 
counsel,  in  respect  that  it  appeared  he  had  not  thereby  been 
made  acquainted  with  anything  of  which  he  was  not  previously 
aware.     Hannah  Mitchell^  High  Court,  Jan.  4.  1850,  p.  293. 

8.  Two  pannels  were  accused  of  stealing  two  £50  Bank  of  Eng- 
land notes,  and  a  third  was  charged  in  the  same  indictment 
with  resetting  them.  The  alleged  resetter  was  fugitated  for 
non-appearance.  Held,  that  statements  made  by  him,  and  a 
letter  written  by  him  on  his  apprehension  in  London,  in  the 
act  of  passing  one  of  the  stolen  notes,  were  admissible  in  evi- 
dence, to  the  effect  of  identifying  him  as  a  party  whose  house 
the  two  other  pannels  frequented.  Rohina  Burnet  and  Others^ 
High  Court,  Nov.  17.  1851,  p.  497. 

9.  In  a  trial  for  rape,  or  assault  with  intent  to  ravish,  the  prin- 
cipal witness,  who,  at  the  time  of  the  offence  being  committed, 
was  of  weak  intellect,  became  insane  a  few  days  before  the 
trial.  Medical  evidence  having  been  adduced,  to  prove  that 
she  was  not  in  a  fit  state  of  mind  to  give  credible  testimony, 
she  was  not  examined,  but  was  produced  for  the  purpose  of 
being  identified  by  the  other  witnesses.  Edward  Tales  and 
Henry  Parkes^  Glasgow,  Dec.  24.  1851,  p.  528. 

10.  In  the  course  of  a  trial,  a  police-officer  deponed,  that  some 
time  after  the  apprehension  of  the  pannel,  he  asked  him  whe- 
ther, at  the  time  libelled,  he  was  at  the  alleged  locus  delicti. 
Objection  sustained,  that  the  panneFs  answer  was  not  admis- 
sible in  evidence,  not  being  an  ultroneous  statement.  Theodore 
Dowd  and  Darby  Furie,  High  Court,  June  8.  1852,  p.  575. 
EXPENSES. 

See  Appeal,  1  and  2. 
FALSEHOOD,  FRAUD,  AND  WILFUL  IMPOSITION. 

1.  (1.)  In  a  charge  of  '  Falsehood  and  Fraud,  particularly  the 
'  fraudulently  and  feloniously  obtaining  the  goods  of  others 
'  upon  false  pretences  and  appropriating  the  same,  without 

*  paying,  or  intending  to  pay  therefor :'  Held,  that  it  was  not 
necessary  to  allege  that  the  pannel  assumed  any  false  character, 
or  that  he  used  any  other  false  pretence  than  that  of  under- 
taking to  make  a  cash  payment  of  the  price  of  the  goods,  '  he 

*  fraudulently  and  feloniously  intending,  nevertheless,  that  the 
'  said  price  should  not  be  paid,  and  that  he  should  appropriate 
'  the  said  goods  to  his  own  uses  and  purposes,  without  payment 
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FALSEHOOD,  FRAUD,  &c.— continued. 

'  being  made  therefor;'  and  having  so  appropriated  them. 
(2.)  A  party  had  used,  to  a  very  small  extent,  the  firm  of 
'  J.  Stevenson  and  Co.,'  in  Glasgow,  where  he  had  attempted 
to  carry  on  business :  he  was  not  in  business  anywhere  else ; 
he  fraudulently  adhibited  the  signature  *•  J.  Stevenson  and  Co.,' 
as  acceptors  to  a  bill  for  £200,  dated  at  Manchester,  in  order 
that  the  bill  might  be  used  and  uttered  as  a  bill  accepted  by  a 
Manchester  firm,  and  the  bill  was  so  used  and  uttered ;  there 
was  no  such  Manchester  firm :  Held  to  be  a  forgery.  James 
Hallj  John  Howie^  and  John  Stevenson^  High  Court,  July  25. 
1849,  p.  254. 

2.  Direction  to  the  Jury  as  to  what  was  necessary  to  support  s 
charge  of  Falsehood,  Fraud,  and  Wilful  Imposition.  Held, 
2d,  That  it  was  sufficient,  in  absence  of  counter  proof,  to  esta- 
blish that  the  Christian  name  of  the  prisoner  was  different  from 
that  which  he  had  used  on  the  forged  instrument,  that  he  had 
given  another  name  to  the  Sheriff,  and  answered  to  the  indict- 
ment framed  conform  thereto.  Menzies,  High  (>ourt,  Feb.  5. 
1849,  p.  153. 

3.  Circumstances  in  which  a  cumulative  charge  of  falsehood, 
fraud,  &c.,  together  with  theft,  was  sustained  as  relevant  on 
the  same  species  facti,  James  Chisholm^  High  Coiul,  July  9. 
1849,  p.  241. 

FOREIGN  LAW. 

Held,  that  evidence  of  foreign  law,  deponed  to  by  a  skilled  wit- 
ness, was  binding  upon  a  Scotch  Court,  where  the  subject- 
matter  related  to  the  validity  of  a  foreign  contract.      William 
Bennison,  High  Court,  Aug,  1.  1850,  p.  453. 
FORGERY. 

Held,  that  the  crime  of  forgery  is  committed  by  the  use  of  a  fidse 
Christian  name,  if  that  be  used  with  the  intention  to  mislead. 
Alexander  James  Petti/  MenzieSy  High  Court,  Feb.  5.  1849, 
p.  153. 
HEARSAY. 

See  Evidence,  9. 
HUSBAND  AND  WIFE. 

See  Evidence,  6 ;  also  Theft,  6. 
INDICTMENT. 

1.  Held  that  there  is  no  land  in  Scotland  truly  extra-parochial, 
and  that  in  the  case  of  a  peculiar  jurisdiction  it  is  sufficient  to 
libel  the  offence  alternatively,  as  having  been  committed  within 
one  or  other  of  the  adjacent  parishes.  Question,  whether  it  is 
a  fatal  objection  when  a  wrong  parish  is  named  in  the  libel,  if 
it  be  shewn  in  proof,  that  the  locus  mentioned  is  situate  in 
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another  parish.     John  PaUrson  and  David  Ritchie^  StirliDg, 
Sept.  7.  1848,  p.  1. 

2.  Held,  Ist,  That  it  is  not  objectionable  in  an  indictment  under 
the  Act  11th  and  12  th  Vict.  c.  12,  to  libel  a  previous  design 
as  evidenced  by  subsequent  overt  acts.  2d,  That  it  is  enough, 
in  charging  a  conspiracy,  to  state  that  the  pannel  had  presided 
over  a  body  formed  *  for  the  illegal  purposes  libelled,'  without 
charging  him  to  have  done  so  in  pursuance  of  the  common  in- 
tent laid  in  the  major.  3d,  That  the  statute  11th  and  12th 
Vict.  c.  36,  does  not  exclude  the  common  law,  and  that  it  is 
competent  to  libel  the  same  species  facii  as  sedition  at  common 
law,  as  well  as  a  contravention  of  the  statute.  4th,  That  a 
conspiracy,  to  effect  an  alteration  of  the  Constitution  by  force, 
is  only  an  aggravated  form  of  sedition  at  conmion  law.  James 
Cummingj  John  Grant  and  Others,  High  Court,  Nov.  7. 1848, 

P-  17- 

3.  Objection,  that  where  two  rooms  had  been  mentioned  in  the 
indictment,  and  the  charge  was  that  the  pannels  had  broken 
open  a  lockfast  place  '  therein,'  without  saying  in  which  room, 
sustained,  as  too  vague.  James  Oibson  and  Maicolm  McMil- 
lan, High  Court,  March  12.  1849,  p.  191. 

4.  Circumstances  in  which  a  portion  of  a  minor  was  struck  out, 
it  being  uncertain  to  which  of  the  two  majors  it  was  applicable. 
William  M'Oall,  High  Court,  March  13.  1849,  p.  194. 

5.  Circumstances  which  were  held  sufficient  to  support  a  charge 
of  theft  by  housebreaking,  although  the  pannel  was  not  charged 
with  using  any  other  violence  than  opening  the  attic  dodr  by 
means  of  false  keys.  Christian  Duncan,  Aberdeen,  April  24. 
1849,  p.  225. 

6.  Circumstances  in  which  the  Crown,  on  the  recommendation  of 
the  Court,  withdrew  a  charge  of  Wanton  and  Malicious  Mis- 
chief, it  appearing  that  in  fact  the  prisoner's  attempt  had  been 
abortive.     Ann  Duthie,  Aberdeen,  April  24.  1849,  p.  227. 

7.  Objection  to  the  indictment,  that  the  minor  did  not  answer  to 
the  major,  repelled.  John  Elder  Murdoch,  Perth,  May  2. 1849, 
p.  229. 

8.  Circumstances  in  which  a  cumulative  charge  of  falsehood, 
fraud,  &c.,  together  with  theft,  was  sustained  as  relevant  o^ 
the  same  species  facti.  James  Chiaholm,  High  Court,  July  9. 
1849,  p.  241. 

9.  Circumstances  in  which  the  Crown  were  held  not  entitled  to 
libel,  after  describing  the  person  alleged  to  have  been  mur- 
dered,  '  or  some  other  person  to  the  prosecutor  unknown.' 
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William  Clark  and  Janet  Qray  or  Thomson^  Aberdeen,  Sept. 
20.  1849,  p.  267. 

10.  Circumstances  in  which  an  objection  to  the  relevancy  of  an 
indictment,  that  it  did  not  charge  that  the  attempt  to  defraud 
had  been  saccessfdl,  was  repelled.  George  KippeOy  High  Court, 
Nov.  6.  1849,  p.  276. 

1 1.  Held,  Ist,  That  it  was  not  necessary,  in  an  indictment  charging 
the  sending  of  threatening  letters,  to  negative  the  truth  of  the 
charges  therein  contained.  2d,  That  the  Veritas  of  the  charges 
made  could  not  be  proved,  either  in  justification  or  mitigatioD, 
by  the  panneL  Alexander  Eraser  Crawford^  High  Conrt,  Jan.  6. 
and  Feb.  11.  1850,  p.  309. 

12.  Held,  Ist,  That  it  was  a  relevant  charge  against  two  panneb 
to  aver  that  they  '  both  and  each,  or  one  or  other,'  acting  in 
porsuance  of  an  unlawfnl  concert,  and  for  a  fraadulent  purpose, 
adhibited  the  signature  of  one  of  them  to  the  docnmentj  2d, 
That,  under  the  circumstances,  the  words  at  and  near  Edm- 
burgh,  and  elsewhere,  was  not  too  vague  a  specification  of  the 
locus  delicti;  and,  3d,  That,  in  respect  of  the  above  words  im- 
porting the  commission  of  an  offence  in  Scotland,  the  Jury 
could  not  convict  one  of  the  pannek,  who  had  never  left  Eng- 
land, as  art  and  part  of  an  offence  committed  in  Seothmd. 
WilUam  Duncan  and  Alexander  Cummingy  High  Court, 
March  11.  1850,  p.  334. 

13.  Held  that  in  modem  practice  it  was  sufficient  to  describe  the 
article  stolen  by  a  generic  name,  under  which  the  party  injured 
could  identify  it.  Daniel  Fraser^  High  Court,  June  3. 1850, 
p.  365. 

14.  Held,  that  where  an  indictment  omitted  the  usual' words  of 
style  referring  to  conviction  by  a  Jury,  and  only  referred  to  his 
judicial  confession  as  the  ground  of  punishment,  it  was  compe- 
tent to  object,  after  the  Jury  were  sworn,  to  the  trial  proceed^ 
ing,  and  that  such  objection  was  &tal.  Hugh  M^NeSlage^ 
Inverary,  Sept.  18.  1850,  p.  459. 

15.  Terms  of  an  indictment  which  was  withdrawn,  on  the  recom- 
mendation of  the  Court,  as  not  being  sufficiently  precise.  Peter 
Galloway,  High  Court,  Feb.  14.  1851,  p.  470. 

16.  An  indictment  charged  swindling,  as  also  &lsehood,Tfrand, 
and  wilful  imposition,  aggravated  by  a  previous  conviction  of 
swindling,  and  falsehood,  fraud,  and  wilful  imposition.  Objec- 
tion repelled,  that  in  the  former  indictment  under  which  the 
pannel  had  been  convicted,  two  separate  crimes  were  charged 
in  the  major  proposition,  viz.  swindling,  and  falsehood,  fraud, 
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and  wilfbl  impositioni  while  there  was  only  one  species  facti  in 
the  minor,  to  which  the  pannel  had  pleaded  g^lty,  and  which 
oould  constitute  only  one  of  the  crimes  charged ;  that  it  was 

^' '  ;"  -  impossible  to  say  to  which  crime  the  confession  applied,  while 

'^^ '  the  pannel  could  not  be  held  guilty  of  both,  and  that  therefore 

it  did  not  clearly  appear  that  the  conviction  was  fot  the  same 

'-^^"  crime  as  that  now  charged.    EUzabeth  M^WaUer  or  Murray^ 

r  -sr :  Higi^  Q^^  Yeh.  2.  1852,  p.  552. 

17.  Where  there  were  two  charges  of  contravention  of  the  statute 
:  ^^"               2d  WilL  IV.  c.  34,  the  second  of  which  was  charged  to  have 

'-  u.:  beencommitted '  time  above  libelled.'  Opinion,  That  if  the  offence 

of  repeated  uttering  within  the  space  of  ten  days,  was  intended 
to  be  charged,  the  time  of  the  second  uttering  should  have  been 

r  n  .:  more  distinctly  stated,  and  that  charge  accordingly  withdrawn. 

i  t.rar.  John  Mooney^  High  Court,  Dec.  8.  1851,  p.  509. 

18.  Held,  that  it  was  not  a  good  objection  to  the  relevancy  of  an 
.\  ri' :.  indictment  for  Bigamy,  where  the  first  marriage  was  celebrated 
.n:  a  [tt              in  Ireland,  by  a  Romish  priest,  that  the  indictment  did  not  set 

forth  that  both  parties  were  Roman  Catholics,  if  the  prosecutor 
Lt  is  >  oould  competently  prove  that  by  the  foreign  law  the  marriage 

hjj-  was  lawful.    Patrick  Qmtticfianj  High  Court,  Jan«  24.  1852, 

,;^:.:  p.  537, 

,  19.  Objection  that  a  pannel  deseed  as  '  present  prisoner  in  the 

*  prison  of  Glasgow,'  could  not  be  called  on  to  plead  to  the  in- 
dictment, in  respect  that  there  was  another  prisoner  indicted 
^^.;  y  for  trial  at  the  same  Circuit,  of  the  same  name,  and  similarly 

;.  ,  .\  designed — repelled.      John   CyNeilif   High  Court,  June  2. 

■    "  1861,  p.  483. 

20.  Mode  of  libelling  aggravations,  which  was  found  relevant, 
where  the  major  proposition  of  the  indictment  included  several 
charges,  to  all  of  which  the  aggravations  did  not  apply.     WH- 
Uam  BaU^  High  Court,  Nov.  17.  1851,  p.  500. 
";        INTERDICT. 

'"'"^  ^  1*  Held,  that  an  appeal  to  the  Circuit  is  competent  against  a 

judgment  in  an  action  of  interdict.   Opinion — That  in  all  cases 
an  appeal.to  the  Circuit  b  competent,  unless  the  party  object- 
ing can  shew  that  the  subject-matter  at  issue  exceeds  the  sum 
'  '  V  of  £25  sterling;  and  that  the  onua  of  proving  this  lies  upon 

»*  -  '  the  objector.     Wilswi  v.  Watson^  Perth,  Oct  1.  1851,  p.  493. 

2.  Circumstances  in  which  an  application  by  a  tenant  for  an  in- 
'  '  terdict  against  a  threatened  sale  of  his  effects,  under  a  process 

1:  t:^ '  of  sequestration  by  the  landlord,  was  held  incompetent.    Smith 

■^'i^'-'^  V.  Skumer^  Dumfries,  April  8.  18^1,  p.  480. 


Digitized 


by  Google 


M4  INDEX. 

INSANITY. 

1.  CircainBtanoeB  in  which  the  Court  thoogbi  inBanity  soffidentlj 
proved  to  bar  triaL  PiUer  Feaiwerj  High  Court,  Nov.  16. 
1850,  p.  462. 

2.  Circumstances  in  which  the  Court  interposed  in  the  course  of  a 
trial,  and  intimated  an  opinion  tliat  a  defence  of  insanity  had 
been  established  by  the  evidenoei  and  the  Jury  agreeing  in 
this  opinion,  returned  a  verdict  to  that  effect  Isabella  Blyth, 
Perth,  April  29.  1852,  p.  567. 

JURISDICTION. 

1.  Circumstances  in  which  an  objection  to  the  jnri8dictio&  of  the 
Court  was  repelled.  William  APOallj  High  Court,  March  13. 
1849,  p.  194. 

2.  Held,  1st,  That  it  was  a  relevant  charge  against  two  pannek 
to  aver  that  they  '  both  and  each,  or  one  or  other,'  acting  in 
pursuance  of  an  unlawful  concert,  and  for  a  fraudulent  pur- 
pose, adhibited  the  signature  of  one  of  them  to  the  document; 
2d,  That^  under  the  circumstances,  the  words  at  and  near 
Edinburgh,  and  elsewhere,  was  not  too  vague  a  specification  of 
the  locus  delicti;  and,  3d,  That,  in  respect  of  the  above  words, 
importing  the  commission  of  an  ofience  in  Scotland,  the  Jniy 
could  not  convict  one  of  the  pannels,  who  had  never  left 
England,  as  art  and  part  of  an  offence  committed  in  Scotland. 
WiUiam  Duncan  and  Alexander  Cummmgy  High  Court,  March 
11.  1850,  p.  334. 

8.  Held,  that  where  contravention  of  the  Ist  and  2d  sections 
of  9th  Geo.  lY.  c.  69,  were  not  libelled  cumulatively,  the 
Court  of  Justiciary  had  no  jurisdiction  in  the  absenoe  of  two 
previous  convictions.  David  BeUj  Perth,  April  25.  1850, 
p.  348. 

4.  A  conviction  under  the  9th  Section  of  the  Solway  Fishery 
Act,  44th  Geo.  III.  c.  45,  is  not  subject  to  review  by  the 
Court  of  Justiciary.  John  Park  v.  Earl  ofStair^  High  Court, 
Jan.  12.  1852,  p.  552. 

See  also  Appeal. 
LETTERS  OP  INTIMATION. 

Held,  that  where  a  party  in  prison  applies  for  and  servea  letters 
of  intimation  under  the  act  1701,  and  thereafter  before  sixty 
days,  is  liberated  on  bail  at  his  own  request,  he  may  be  in- 
dicted anew  after  the  expiration  of  sixty  days,  and  that  crimi- 
nal letters  are  not  necessary.  David  Baffimrf  High  Court, 
July  20.  1850,  p.  877. 
LIEN. 

Held,  that  an  innkeeper  had  a  right  to  detain  the  wearing  apparel 
of  a  guest  who  neglected  to  pay  his  bill  when  demanded,  even 
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thongii  payment  was  refuBed  on  the  ground  that  the  charges 
therein  exceeded  what  had  heen  agreed  on.  M^Kieken  v.  Mtdr, 
Dumfries,  April  19.  1849,  p.  223. 

LOCUS. 

1.  Held  that  there  is  no  land  in  Scotland  tmlj  extra-parochial, 
and  that  in  the  ease  of  a  peculiar  jurisdiction  it  is  sufficient  to 
libel  the  offence  altematiyely,  as  having  been  committed  within 
one  or  other  of  the  adjacent  parishes.  Question,  whether  it  is 
a  fatal  objection  when  a  wrong  parish  is  named  in  the  libel, 
if  it  be  shewn  in  proof,  that  the  locus  mentioned  is  situate  in 
another  parish.  John  Pateraon  and  David  BUchky  Stirling, 
Sept  7.  1848,  p.  5. 

2.  Question,  1st,  Whether,  in  the  particulajr  dreomstances,  the 
locu8y  where  a  rape  was  said  to  have  been  oommifcted,  was  de- 
scribed with  sufficient  accuracy.  2d,  Whether  the  description 
of  the  party  said  to  have  been  injured  was  not  too  vague. 
Dennis  Oonnor  and  Edward  Morrisony  Glasgow,  Sept.  23. 
1848,  p.  5. 

MASTER  AND  SERVANT,— See  4th  Geo.  IV.  c.  34.— Suspen- 
sion, 4. 
MEDICAL  JURISPRUDENCE.— See  Mubdeb,  3. 
MURDER. 

1.  Circumstances  in  which  the  PubEc  Prosecutor  was  entitled  to 
libel  inconsistent  modes  of  death  in  a  charge  of  Murder.  Alex- 
ander Matton^  High  Court,  Nor.  27.  1848,  p.  127. 

2.  Hdd,  that  it  was  not  a  good  plea  in  bar  of  trial,  that  the  pan- 
nel  had  been  tried  and  convicted  of  a  simple  assault  in  the 
Police  Court,  for  striking  the  same  blows  in  respect  of  which 
he  was  charge^  with  murder.  John  Stevens^  Glasgow,  Jan. 
11.  1850,  p.  287. 

3.  Circumstances  in  which  a  pannel  was  acquitted  of  Murder. 
Thomas  Hogg^  High  Court,  June  9.  1851,  p.  483. 

NIGHT-POACHING.— See  Statute  9th  Geo.  IV.  c.  69. 
NON^AGE. 

1.  Circumstances  in  which  it  was  held  to  be  incompetent  to  try 
ehildren,  of  the  ages  of  ten  and  twelve,  in  the  Police  Court,  in 
the  absence  of  their  parents,  whose  residenoes  were  well  known. 
MeekUon  and  Ttstor  ▼.  Mackojf,  High  Court,  Feb.  15.  1849, 
p.  159. 

2.  A  party  who  was  alleged  to  have  been  detected  in  the  act  of 
snaring  hares,  instead  of  his  real  name,  which  was  Alexander^ 
gave  the  name  of  James^  being  that  of  a  younger  brother,  a 
child  of  two  years  of  age.  The  complaint  was  directed  against 
the  said  party  by  the  name  of  James^  but  was  served  on  Alex- 


Digitized 


by  Google 


696  IKDBX. 

NON-AGE— conitimerf. 

ander.  No  appearance  was  made  for  Alexander ^  but  itwu 
explained  at  the  trial  that  tbe  name  of  James  applied  only  to 
the  child.  Sentence  having  been  pronounced,  which  bore  m 
gremio  to  be  against  Jamea — Suspension  at  the  instance  of 
James  (with  concnrrence  of  his  father)  sustained,  and  sentenoe 
set  aside.  MtddUmiss  v.  UErtsby^  High  Court,  March  16. 
1852,  p.  557. 

PARISH.— See  Locus. 

POLICE  COURT. 

1.  Held,  1st,  that  it  is  not  necessary,  in  a  summary  case  in  the 
Police  Court,  that  the  pannel  should  have  served  upon  him  a 
written  copy  of  the  complaint  before  trial ;  and,  2d,  that  it  is 
no  ground  of  suspension  that  he  was  not  allowed  forty-eight 
hours  to  prepare  his  defence,  he  not  having  asked  delay  at  tbe 
time.    Machean  v.  Wilson,  High  Court,  Dec.  9,  1848,  p.  132. 

2.  Held,  that  it  was  incompetent  to  proceed  in  a  Police  Court 
against  a  pannel  who  had  been  cited  on  the  previous  day  to 
that  on  which  the  case  was  heard,  to  answer  a  different  charge. 
Craig  v.  Steely  High  Court,  Dec.  20.  1848,  p.  148. 

3.  Held,  1st,  that  that  the  Court  of  appeal  would  not  direct  en- 
quiry in  an  appeal  against  a  Police  sentence,  unless  there  was 
some  irregularity  patent  on  the  proceedings,  or  an  allegaticm 
that  the  Magistrate  had  exceeded  his  jurisdiction.  2d,  That 
the  Procurator-fiscal  had  equal  privileges  as  the  rest  of  the 
lieges  in  respect  of  offences  where  pecuniary  penalties  were 
alone  sought  to  be  recovered,  and  that  a  formal  complaint  was 
in  such  case  unnecessary.  Bums  v.  Bumety  High  Court,  June 
12.  1850,  p.  373. 

4.  Circumstances  in  which  a  sentence  of  |a  Police  Court  was  set 
aside  in  consequence  of  the  evidence  not  having  been  reduced 
to  writing.  PhiUips  and  Ford  v.  Cross,  High  Court,  Dec  20. 
1848,  p.  139. 

5.  Held,  that  a  Police  magistrate  has  no  jurisdiction  to  try  an 
alleged  offence,  except  upon  a  regular  complaint.  Wdshy* 
Macpherson,  High  Court,  April  19.  1850,  p.  345. 

6.  Held,  that  it  was  a  good  charge  in  a  Police  complaint  to  al- 
lege that  the  party  had  been  guilty  of  a  breach  of  the  public 
peace,  by  behaving  in  a  disorderly  manner  at  a  public  meeting, 
and  interrupting  and  obstructing  the  proceedings.  Skigk  and 
BusseU  V.  Moocey,  High  Court,  June  12.  1850,  p.  369. 

POLICE-OFFICER. 

Held,  1.  That  it  is  the  duty  of  a  Police-offioer,  who  apprehends 
a  person  without  a  warrant,  to  take  him  before  a  itiagistnite, 
for  examination,  within  as  short  a  period  as  practicable.    S 
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Where  a  delay  of  sixty  hoon  had  intervened  between  a  party 
being  so  apprehended,  and  being  taken  before  a  magistratOi 
the  Court  granted  liberation.  Macdonald  v.  Lyon  andMam^ 
High  Conrt,  Dec.  8.  1851,  p.  516. 

POOR-LAW. 

1.  Held  that  a  mother  cannot  acquire  a  settlement  for  her  child 
by  a  former  husband,  by  means  of  a  joint  industrial  settlement 
with  a  second  husband.  Dinwidie  v.  KnoXj  Stirling,  April 
17.  1849,  p.  215. 

PBOCEDURE. — See  Appeal — ^Police-Coubt — Pbosecutob. 

PROCURATOR-FISCAL. 

1.  Held,  that  where  a  Procurator-fiscal,  who  had  been  employed  as 
an  agent  in  the  Sheriff  Court  in  a  civil  suit,  out  of  which  the 
prosecution  arose,  had  been  present  when  the  pannel  emitted 
two  declarations,  and  had  also  acted  on  behalf  of  the  Crown 
otherwise,  he  could  not  be  examined  as  a  witness  on  behalf  of 
the  Crown.  John  Oordon  Robertatm^  High  Court,  Feb.  19. 
1849,  p.  186. 
2*  Circumstances  in  which  the  clerk  to  the  Procurator-Fiscal  was 
held  inadmissible  as  a  witness,  to  matters  out  of  his  own  de- 
partment. Helen  DdLy  and  Helen  Kirk  or  JameSj  Dumfries, 
April  27.  1850,  p.  354. 
3.  Held  not  to  be  a  good  objection  to  the  sentence  of  a  Burgh 
Court,  that  the  party  who  acted  as  Assessor  to  the  Magistrates 
was  also  joint  Procurator-Fiscal  for  the  county.  Watt  v.  Homef 
High  Court,  Dec  8.  1851,  p.  519. 

PRODUCTION. 

1.  Circumstances  in  which  the  Court  refused  to  allow  the  Jury  to 
inspect  the  head  of  a  pannel,  in  support  of  a  plea  of  insanity, 
as  to  a  mark  said  to  have  been  occasioned  by  an  injury,  it  not 
having  been  previously  shewn  in  evidence  that  this  mark  was 
there  before  the  pannel  committed  the  act  for  which  he  was 
tried.    John  Thomson^  High  Court,  Dec.  4.  1848,  p.  129. 

2.  Held,  that  the  Jury  are  not  entitled  in  a  crimnal  case  to  in- 
spect the  documents  libelled  on,  and  compare  them  with  other 
productions,  it  being  the  part  of  the  Crown  to  establish  the 
case  by  evidence  given  in  the  box.  John  Oo^dan  RoberUon^ 
High  Court,  Feb.  19.  1849,  p.  186. 

3.  Circumstances  in  which  the  Court  refused  to  allow  the  Jury 
to  see  the  documents  produced,  in  accordance  with  the  rule 
stated  in  Robertson,  p..  186.  WUUam  M^QaU,  High  Court, 
March  13.  1849,  p.  194. 

4.  Held,  that  an  unstamped  receipt  was  admissible  to  shew  theft 
from  an  employer,  although  it  was  the  only  evidence  against 
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the  employer  that  his  claim  wat  diseharged  againat  iha  debtor. 
Eb&nezer  Beattie,  DomlrieB,  April  28. 185Q,  p.  356. 

PROOF.— See  Evidence. 

PROSECUTOR. 

Circomstanoes  in  which  the  Court  swore  in,  pro  re  nata^  the  for- 
mer Advocate-depute  as  Coimsel  for  Her  Majesty.  Dumfiies, 
April  19.  1851,  p.  480. 

RAPE. 

Question,  1st,  Whether,  in  the  particular  circumstances  the  Zocui 
where  a  rape  was  said  to  have  been  oommitted,  was  desmbei 
with  sufficient  accuracy.  2d,  Whether  the  description  o£  the 
party  said  to  have  been  injured  was  not  too  vague.  Dmms 
Connor  and  EduHxrd  Morrison^  Glasgow,  SepL  23.  1848, 
p.  5. 

2.  In  a  charge  of  rapCi  as  also  assault  vdih  intent  to  ravish,  the 
assault  with  intent  fiiund  proven,  on  a  girl  who  waa  alleged  to 
have  been  a  prostitute. 

3.  In  a  trial  for  rape,  or  assault  with  intent  to  ravish,  the  princi- 
pal witness,  who,  at  the  time  of  the  offence  being  committed, 
was  <ii  weak  intellect,  became  insane  a  few  days  before  the 
trial.  Medical  evidence  having  been  adduced,  to  prove  that 
she  was  not  in  a  fit  state  of  mind  to  give  credible  ^timonj, 
she  was  not  examined,  but  was  produced,  for  the  purpose  of 
being  identified  by  the  other  witnesses.  Edward  Tales  and 
Henry  Parkes^  Glasgow,  Dec.  24.  1851,  p.  528. 

RELEVANCY. 

1.  Held,  let.  That  in  an  indictment  for  Bigamy,  it  ia  sufficieat  in 
a  question  of  relevancy  to  aver  that  the  puinel  was  lawfollj 
married  to  the  first  wife,  although  the  dicumstances  set  forth 
in  the  libel  shew  that  such  marriage  must  have  been  an  irre- 
gular one.  2d,  That  the  proper  time  to  object  to  the  vahditj 
of  such  marriage,  is  on  the  proo^  if  it  be  shewn  that  m  troth 
the  marriage  is  open  to  challenge.  Jame$  Pwrvea^  High 
Court,  Nov.  20.  1848.  p.  124. 

2.  Circumstances  in  which  the  Crown  were  held  not  entitled  to 
libel,  after  describing  the  person  alleged  to  havse  been  mur- 
dered, '  or  some  other  person  to  the  prosecutor  unknown*' 
WUUam  Clark  and  Janet  Oray  or  Thomson^  Aberdeen,  Sept 
20.  1849,  p.  267. 

3.  Held,  that  it  was  not  a  good  objectkm  to  the  relevancy  of  «n 
indictment  fer  Bigamy,  where  the  first  marriage  was  celebrated 
in  Ireland,  by  a  Romish  Priest,  that  the  indisimeBt  £d  not  aet 
forth  that  both  parties  were  Roman  Catholics,  if  the  P^roeeca- 
t«r  could  competently  prove  that  by  the  foreign  law  the  mar- 
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riage  was  lawiuL    Patrick  QuMliiehanf  High  Ckmrt,  Jon.  24. 
1852,  p.  537. 
See  also  Lyoictment. 
RESET  OF  THEFT. 

Rale  stated,  that  it  was  not  enoagh  to  warrant  conviction  of  a 
married  woman  of  reset  of  theft,  that  she  had  endeayoured  to 
conceal  some  of  the  articles  from  the  police ;  the  Jvaj  heing 
satisfied  that  she  did  this,  not  because  she  had  been  concerned 
in  the  reset,  bat  merely  to  screen  her  husband*  John  HamiUon 
and  Mary  Cfardm  or  HamUkm^  High  Court,  Jan.  2.  1849, 
p.  149. 
BOBBERY. 

Held  incompetent  to  charge  a  previous  conviction  of  theft,  or  that 
the  pannels  are  habite  and  repute  thieves,  as  aggravations  to  a 
charge  of  Robbery.    Helen  Faiconeraud  OtherSj  High  Court, 
Jan.  26.  1852,  p.  546. 
ROGUE  AND  VAGABOND. 

See  Suspension,  No.  8. 
SEDITION. 

Held,  1st,  That  it  is  unnecessary  to  libel  intention  in  a  charge  of 
sedition ;  and  2d,  That  when  the  Jury  found  the  pannels  guilty 
of  sedition,  in  so  fiir  as  they  had  used  language  *  calculated  to 
'  excite  popular  disaffection,  and  resistance  to  lawful  authority,' 
and  explained  that  they  had  purposely  omitted  the  word  '  in- 
tended,' which  was  also  charged  in  the  minor,  that  the  verdict 
was  good,  and  sentence  might  competently  follow  thereon. 
James  Cumming^  John  Qrantand  Others^  High  Court,  Nov.  7. 
1848,  p.  17. 
SENTENCE. 

Circumstances  in  which  a  conviction  was  sustained,  although  the 
parties  accused  were  not  furnished  with  a  list  of  witnesses,  nor 
weie  allowed  time  to  prepare  defences,  and  no  record  was  kept. 
Chapman  v.  ColviOe,  High  Court,  Dec  14,  1850,  p.  466. 
SOLWAY  FISHERIES. 

See  Statute  44th  Geo.  III.  c.  45. 
STAMP.  ■" 

Held,  that  an  unstamped  receipt  was  admissible  to  shew  thefl 
from  an  employer,  although  it  was  the  only  evidence  against 
the  employer  that  his  claim  was  discharged  against  the  debtor. 
Ebenezer  Beattie^  Dumfries,  April  28.  1850,  p.  356. 
STATUTE  1701,  o.  6. 

Held^  that  where  a  party  in  prison  applies  for  and  serves  letters 
of  intimation  under  the  act  1701,  and  thereafiter,  he&ire  sixty 
days,  is  liberated  on  bail  at  his  own  request,  he  may  be  in- 
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dieted  anew  after  the  expiration  of  sixty  days,  and  tbat  crimi- 
nal letters  are  not  necessary.  David  Balfour^  High  Conrt, 
July  20.  1850,  p.  877. 

44th  Geo.  III.  c.  xlv. 

A  conviction  onder  the  9th  seetion  of  the  Solway  Fishery  Act, 
44th  Geo,  III.  c.  xIt.  is  not  subject  to  review  by  the  Coort  of 
Justiciary.  Park  v.  Earl  ofStair^  High  Court,  Jan.  12. 1853, 
p.  532. 

3d  a»d  4th  Geo.  IV.  c.  84. 


Held,  that  a  judgment  of  the  Quarter  Sessions  both  discharging 
the  servant  and  abating  the  wages,  was  unwarranted  by  the 
statute.  Meihven  v.  Olass^  High  Court,  Dec.  20.  1848,  p.  14G. 

9th  Geo.  IV.  c.  69. 


Held,  that  where  contravention  of  the  1st  and  2d  sections  of 
9th  Geo.  IV.  c.  69,  were  not  libelled  cumulatively,  that  the 
Court  of  Justiciary  had  no  jurisdiction  in  the  absence  of  two 
previous  convictions.  David  Beli,  Perth,  April  25.  1850, 
p.  848. 

1st  and  2d  Will.  IV.  c  48  (Turnpike  Act). 


See  Appeal,  8. 
2d  and  8d  Will.  IV.  c  68. 


Held,  that  a  fium-servant  in  pursuit  of  game,  ,on  lands  occupied 
by  his  master,  was  a  trespasser  under  the  provisions  of  the 
statute.     Earl  of  SeVcirk  v.  Kennedy,  High  Court,  Dec  U. 
1850,  p.  463. 
See  also  Wakrant. 

6th  and  7th  Vict.  c.  68.    See  Suspension,  9. 

6th  and  7th  Vict.  c.  xcix.  (Glasqow  Poucb  Act). 


Held,  that  under  the  208d  section  of  the  Glasgow  Police  Act, 
it  was  necessary  to  libel  that  the  coals  had  been  sold  and 
delivered  within  the  limits  of  the  act,  and  a  sentence  proceed- 
ing on  an  alternative  libel  suspended.  Lockie  v.  IPWhirter, 
High  Court,  Feb.  15.  1849,  p.  161. 

11th  and  12th  Vict,  c  12.    See  Sedition. 

IItb  and  12th  Vict,  c  42  and  43.     See  Suxhons. 

11th  and  12th  Vict,  c  cxiii.  (Edinburgh  Poucb  Act). 


See  Suspension,  7.  and  14. 
SUMMONS. 

Held  that  an  English  Summons,  directed  against  a  SootchmsD, 
for  an  alleged  English  offence,  must  be  executed  by  a  Scotch 
officer,  to  justify  any  after  proceedings  had  thereon  in  Scotland, 
by  way  of  apprehension.  Jacob  Tait  and  John  Tt^iar,  Jed- 
burgh, April  16.  1851,  p.  475: 
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SUSPENSION. 

1.  Heldy  Ist,  thst  it  is  not  neoessaiy,  in  a  sammary  case  in  the 
Polioe  Court,  that  the  pannel  should  have  served  upon  him  a 
written  copy  of  the  complaint  before  trial ;  and,  2d,  that  it  is 
no  ground  of  suspension  that  he  was  not  allowed  forty-eight 
hours  to  prepare  his  defence,  he  not  having  asked  delay  at  the 
time.    Mackean  v.  TTtZson,  High  Court,  Dec.  9.  1848,  p.  132. 

2.  Circumstances  in  which  a  sentence  of  a  Police  Court  was  set 
aside  in  consequence  of  the  evidence  not  having  been  reduced 
to  writing.  PhMpe  and  Ford  v.  Croas^  High  Court,  Dec.  20. 
1848,  p.  139. 

d.  Held,  that  where  a  person  has  been  cited  as  a  witness,  and 
precognosced  as  such,  he  cannot,  on  his  attendance  in  obedience 
to  his  citation,  be  summarily  put  to  the  bar,  and  tried  as  being 
guilty  of  the  offence,  in  respect  of  which  he  had  been  required 
to  attend  as  a  witness.   Ritchie  v.  PUmer^  High  Court,  Dec.  20. 

1848,  p.  142. 

4.  Held,  that  a  judgment  of  the  Quarter  Sessions  both  discharg- 
ing the  servant  and  abating  the  wages,  was  unwarranted  by  the 
statute.  MeOmenY.  Olass^  High  Court,  Dec  20.  1848,  p.  146. 

5.  Held,  that  it  was  incompetent  to  proceed  in  a  Police  Court 
against  a  pannel  who  had  been  cited  on  the  previous  day  to 
that  on  which  the  case  was  heard,  to  answer  a  different  charge. 
Craig  v.  Steely  High  Court,  Dec.  20.  1848,  p.  148. 

6.  Circumstances  in  which  it  was  held  to  be  incompetent  to  try 
children,  of  the  ages  of  ten  and  twelve,  in  the  Police  Court,  in 
the  absence  of  their  parents,  whose  residences  were  well  known. 
Meekison  and  Tutor  v.  Mackay^  High  Court,  Feb.  15.  1849, 
p.  159. 

7.  Circumstances  in  which  it  was  held,  that  the  decision  of  the 
Police  Magistrate  was  final,  and  that  suspension  of  his  decree 
was  incompetent.     Qraham  v.  Moxey^  High  Court,  Feb.  17. 

1849,  p.  168. 

8.  Held,  refusing  a  Note  of  Suspension,  that  it  was  an  offence 
cognisable  in  a  Police  Court,  to  put  a  hand  into  a  passenger's 
pocket  with  intent  to  steal,  and  that  a  party  would  be  properly 
convicted  as  a  rogue  and  vagabond  in  respect  thereof.  Et^ 
and  GolfY.  Burnett,  High  Court,  March  15.  1849,  p.  201. 

9.  Held  (1.),  That  all  interlocutors  in  a  cause  in  an  Inferior 
Court,  must  be  properly  signed  as  required  by  law,  and  that 
the  Court  will  suspend  if  any  material  stage  of  the  proceedings 
is  left  unauthenticated.  (2.)  That  where  the  Court  has  origi- 
nal jurisdiction  over  the  subject  matter,  they  have  also  tiie 
power  of  review,  although  the  proceedings  are  of  a  civil  nature. 
Gile»  r.  Baxter^  High  Court,  March  15. 1849,  p.  208. 
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10.  Held  that  it  was  suffieieiity  in  a  pdioe  eoimidaint^  to  aver  that 
the  snspender  had  resisted  or  molested  officers  of  police  in  the 
execution  of  their  dot^i  without  setting  forth  what  was  the 
particular  duty  they  were  engaged  in  discharging.  Tdfer  v. 
Mox^j  High  Courts  June  2.  1849,  p.  231. 

11.  Held,  that  where  a  complaint  in  the  Inferior  Court  alleged 
contravention  of  bye*laws  under  a  statute  which  were  invaHd, 
it  was  no  answer  to  a  suspension  to  aver  that  the  alleged 
offence  was  penal  at  common  law.  VeUch  and  Othert  v.  jRetJ, 
High  Court,  June  2.  1849,  p.  235. 

12.  Circumstances  in  which  it  was  held,  that,  where  a  man  had 
been  summarily  apprehended  without  wurrant  or  other  intima- 
tion of  the  charge  against  him  before  trial,  the  conyictton  could 
not  be  sustained.  Jameson  y.  Fthner^  High  Court,  June  2. 
1849,  p.  288. 

13.  Held  that  it  was  necessary  that  every  sentence  should  be 
signed  by  two  Justices ;  and  a  Note  of  Suspenskm  pasted,  in 
respect  the  sentence  under  review  had  been  signed  by  one  onlj, 
although  two  were  present  when  it  was  prraiounced.  J.  Lock 
and  P.  Doolen  v.  Steel,  High  Court,  Feb.  6.  1850,  p.  307. 

14.  Circumstances  in  which  the  Court  suspended  a  convicticHi  in 
the  Police  Court,  on  the  ground  that  the  original  complaint 
charged  no  cognizable  offence.  Bums  v.  Moxe^y  High  CSourt, 
Feb.  21.  1850,  p.  330. 

15.  Held,  that  it  was  a  relevant  ground  of  suspension  that  the 
Justices  had  tried  and  sentenced  the  comphdner  in  a  court 
from  which  the  public  were  excluded.  FinnU  v.  QUmovr, 
High  Court,  June  11.  1850,  p.  368. 

16.  Held,  that  it  was  a  good  charge  in  a  police  complaint  to  allege 
that  the  party  had  been  guilty  of  a  breadi  of  the  public  peace, 
by  behaving  in  a  disorderly  manner  at  a  public  meeting,  and 
interrupting  and  obstructing  the  proceedings.  Sldgh  and  -Bm- 
sell  V.  Moxey,  High  Court,  June  12.  1850,  p.  869. 

17.  In  a  suspension  of  a  summary  trial  for  theft,  under  the  Gene- 
ral Police  Act,  13th  and  14th  Vict  o.  33,  the  parties  accused 
alleged  that  they  were  brought  to  trial  without  any  summons 
being  served  upon  them ;  that  they  were  not  made  aware  of 
their  right,  in  virtue  of  certain  regulations  framed  by  authority 
of  the  statute,  to  apply  >for  time  to  summon  witnesses,  and  that 
no  suffident  explanation  was  given  to  them  to  enable  them  to 
put  their  application  for  time  into  correct  form.  The  Court,  oo 
advising  a  proof  of  these  aUe^tions,  suspended  the  sentence, 
and  ordered  r^wyment  of  a  pecuniary  penalty  which  had  bees 
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imposed  on  <ni6  of  the  parties.  Blyths  t.  M^Bam^  High  Court, 
Feb.  20.  1852,  p.  554. 
18.  A  party  who  was  alleged  to  have  been  detected  in  the  act  of 
snaring  hares,  instead  of  his  real  name,  which  was  Alexander^ 
gave  the  name  of  Jameij  being  that  of  a  younger  brother,  a< 
child  of  two  years  of  age.  The  complaint  was  directed  against 
the  said  party  by  the  name  of  Jamesj  but  was  served  on  Alex- 
ander.  No  appearance  was  made  for  Alexander;  but  it  was 
explained  at  the  trial  that  the  name  of  James  applied  only  to 
the  child.  Sentence  having  been  pronounced,  which  bore,  in 
grenUoj  to  be  against  James— Suspension  at  the  instance  of 
James  (with  ooncurrenee  ef  his  fiither)  sustaanedi  and  sentaice 
set  aside.  MiddUmss  v.  D'Eresby^  High  Court,  March  16. 
1852,  p.  557. 

SWINDLING. 

Opinion — ^That  ^  swindling'  is  not  a  proper  nomenjuris^  and  that 
the  legal  tenn  is  fidsehood,  fraud,  and  wilful  imposition.  Eli- 
tabeth  JlPWalter  or  Murray^  High  Court,  Feb.  2.  1852,  p.  552. 

THEATRICAL  REPRESENTATIONS. 
See  Suspension,  9. 

THEFT, 

1.  Circumstances  in  which  it  was  held  that  the  amoHo  was  not 
sufficient  to  constitute  the  crime  of  theft.    James  Hoyes^  High ' 
Court,  Dec.  11. 1848,  p.  134. 

2.  Circumstances  which  were  held  sufficient  to  support  a  charge 
of  theft  by  housebreaking,  although  the  pannel  was  not  charged 
with  using  any  other  violence  than  opening  the  attic  door  by 
means  of  false  keys.  Christian  Duncan^  Aberdeen,  April  24. 
1849,  p.  225. 

3.  Circionstanees  in  which  an  objection  to  the  relevancy  of  an 
indictment,  that  it  did  not  charge  that  the  attempt  to  defraud 
had  been  successful,  was  repelled.  Qeorge  Kippen^  High 
Court,  Nov.  6.  1849,  p.  276. 

4.  Held  that  it  was  not  theft  in  a  pawnbroker  to  appropriate  the 
articles  which  had  been  pledged  wilh  her.  Ca;Uienne  Cross- 
ffrove  or  Bradley^  High  Court,  Feb.  6.  1850,  p.  301. 

5.  Direction  to  the  Jury,  that  if  a  party  reorive  an  article  for  the 
purpose  of  pledging  it,  he  may  be  guilty  of  stealing  the  same, 
although  he  actually  pledge  it,  if  his  purpose  was  all  along  to 
appropriate  the  advance  thereon  to  himself.  Daniel  Fraser^ 
High  Court,  June  3.  1850,  p.  365. 

6.  A  pannel,  from  whom  eertain  artieles  bad  been  purchased,  re- 
ceived frem  the  purahaaer  a  one-pound  note,  in  order  that  he 
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might  retain  the  price,  and  return  the  balance.  He  i^^propri- 
ated  the  whole  sum. — Held,  that  this  was  theft  of  the  one-pound 
note,  and  not  merely  of  the  balance.  John  Mooney^  High 
Court,  Nov.  17.  1851,  p.  496. 

7.  Held,  1.  That  it  was  criminal  in  a  husband,  who,  by  ante- 
nuptial odntract,  had  excluded  his  right  of  administration,  to 
appropriate  surreptitiously  a  sum  of  money,  a  portion  of  an 
heritable  bond,  forming  part  of  the  wife's  tocher.  2.  That  the 
indictment  was  relevantly  laid  as  a  charge  of  theft  Joitpk 
Kilgour,  High  Court,  Dec  8.  1851,  p.  501. 

8.  Held,  that  where  yarn  is  given  to  a  workman  for  the  porpoae 
of  being  woven  into  a  web,  he  is  guilty  of  theft  if  he  appropri- 
ate the  yam  to  his  own  use.  WcOt  v.  Eomcj  High  Court, 
Dec.  8.  1851,  p.  519. 

9.  In  a  charge  of  stealing  a  watch,  the  owner  deponed  that  the 
pannel  made  a  snatch  at  the  guard*chain  by  which  the  watch 
was  secured,  so  as  to  draw  it  out  of  his  pocket ;  but  the  chain 
was  not  broken,  nor  was  anything  actually  carried  off.  Ques- 
tion, whether  this  amounted  to  theft?  WUUam  Cameron, 
Glasgow,  Dec.  22.  1851,  p.  526. 

THREATENING  LETTERS. 

Held,  Ist^  That  it  was  not  necessary,  in  an  indictment  darging 
the  sending  of  threatening  letters,  to  negative  the  truth  d  the 
charges  therein  contained.  2d,  That  the  Veritas  of  the  charges 
made  could  not  be  proved,  either  in  justification  or  mitigatian, 
by  the  pannel.  Alexander  Eraser  Crawford^  High  Court, 
Jan.  6.  and  Feb.  11.  1850,  p.  309. 

TIME. 

Where  there  were  two  charges  of  contravention  of  the  statate 
2d  WilL  IV.  c.  34,  the  second  of  which  was  charged  to  have 
been  committed  ^time  above  libelled,'  observed^  that  if  the 
offence  of  repeated  uttering  within  the  space  of  ten  days,  was 
intended  to  be  charged,  the  time  of  the  second  uttering  should 
have  been  more  distindly  stated — and  that  charge  accordingly 
withdrawn.    John  Mooney^  High  Court,  Dec.  8.  1851,  p.  509. 

TRESPASS. 

Held,  that  a  &rm-servant  in  pursuit  of  game,  on  lands  occupied 
by  his  master,  was  a  trespasser,  under  the  provisions  of  the 
statute.  Earl  qf  Selkirk  v.  Kennedy^  High  Court,  Dec  14. 
1850,  p.  463. 

TRIAL. 

1.  Circumstances  in  which,  on  occasion  of  the  illness  of  on«I»miel, 

the  Court  continned  the  case  till  A  subsequent  day,  as  against 
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both  herself  and  another  party  charged  as  an  accomplice. 
Agnes  Chambers  or  McQueen  and  Helen  Henderson^  High 
Court,  July  25.  1849,  p.  252, 
2.  Opinion  intimated,  that  it  was  not  a  good  objection  in  bar  of 
trial,  that  the  Procurator-fiscal  had  obtained  information  from 
the  pannel  imder  a  pledge  that  she  should  not  be  tried*  Archi- 
bald Miller  and  Susan  Brown  or  Miller^  High  Court,  Jan.  3. 
1850,  p.  288. 

VAGRANCY. 

Circumstances  in  which  the  Court  suspended  a  conviction  in  the 
Police  Court,  on  the  ground  that  the  original  complaint  charged 
no  cognizable  offence.  Bums  ▼.  Moxey^  High  Court,  Feb.  21. 
1850,  p.  330. 

VERDICT. 

1.  Held,  1st,  That  it  is  unnecessary  to  libel  intention  in  a  charge 
of  sedition ;  and  2d,  That  when  the  Jury  found  the  pannels 
guilty  of  sedition,  in  so  far  as  they  had  used  language  *  calcu- 
'  lated  to  excite  popular  disaffection,  and  resistance  to  lawful 
*  authority,'  and  explained  that  they  had  purposely  omitted  the 
word  '  intended,'  which  was  also  charged  in  the  minor,  that 
the  yerdict  was  good,  and  sentence  might  competently  follow 
thereon.  James  Cumming^  John  Grant  and  Others,  High  Court,  . 
Nov.  7.  1848,  p.  17. 

2.  Terms  of  a  verdict  in  a  charge  of  concealment  of  pregnancy, 
on  which  the  High  Court,  on  certification,  pronounced  sentence 
of  absolvitor.  JeanKilelor,  High  Court,  Nov.  20.  1850,  p.  686. 

WANTON  AND  MALICIOUS  MISCHIEF. 

Circumstances  in  which  the  Crown,  on  the  recommendation  of 
the  Court,  withdrew  a  charge  of  Wanton  and  Malicious  Mis- 
chief, it  appearing  that  in  &ct  the  prisoner's  attempt  had  been 
abortive.    Ann  Duthie,  Aberdeen,  April  24.  1849,  p.  227. 

WARRANT. 

1.  Held,  1.  That  it  is  the  duty  of  a  police-officer,  who  apprehends 
a  person  without  a  warrant,  to  take  him  before  a  magistrate, 
for  examination,  within  as  short  a  period  as  practicable. 
2.  Where  a  delay  of  sixty  hours  had  intervened  between  a 
party  being  so  apprehended  and  being  taken  before  a  magis- 
trate, the  Court  granted  liberation.  McDonald  ▼.  Lyon  and 
Main,  High  Court,  Dec.  8.  1851,  p.  516. 

2,  A  conviction  under  the  2d  Section  of  the  Act  2d  and  3d 
Will.  IV.  c.  68,  set  aside,  in  respect  that  the  warrant  for  citing 
the  accused  did  not  bear  that  it  proceeded  on  the  oath  of  a 
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credible  witness,  in  tenns  of  §*  11  of  tbe  statiite.    Qimptan  t. 
Cfwrfard^  High  Court,  Dee.  22. 1851,  p.  628. 

WITNESS. 

Circumstanoes  in  whicli  a  witness  was  held  admissiMe,  notwith- 
standing he  had  preoognoseed  some  of  the  other  witnesses. 
John  Barr^  Ayr,  May  1.  1850,  p.  862. 
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CONTnrTTATION  OF  MB  SHAW'S  DIGEST. 

Now  ready,  in  Imperial  OetavOy  Price  L.2,  Ss.  6d^  Clath^ 

DIGEST  OF  CASES  DECIDED  IN  THE  SUPREME  COURTS 
OF  SCOTLAND,  FROM  1842  TO  1862, 

Bt  PATRICK  SHAW,  Eaq,,  Adtocatb. 

The  Pabliflhen  need  not  point  out  to  the  Profession  the  importanoe 
of  the  above  work ;  the  sucoess  of  the  former  work,  from  1800  to  1842, 
of  which  the  above  is  a  continQation,  sufficiently  proves  the  opinion 
entertained  of  the  manner  in  which  the  work  is  executed. 

Edinburgh :  T.  &  T.  Clabk,  Law  Bookaellers,  38  Oeoige  Street, 
and  all  Booksellers. 

BARCLAY'S  JUSTICE  OF  THE  PEACK 


Ifaforeadyj 
In  ttoo  ehedy  printed  VohmeSj  Price  L.l.  lOs,  6d., 

DIGEST  OF  THE  LAW  OF  SCOTLAND; 

With  special  reference  to  ^e  Officb  and  Dutibb  of  a 
JUSTICE  OF  THE  PEACE. 

BT 

HUGH  BARCLAY,  Esq.,  SHERiFF-SuBSTmrrB  of  Perthshirb. 

*^  This  book  will  be  a  work  of  great  value  and  recognised  authority ; 
it  bears  marks  of  industrious  research,  careful  analysis,  and  discrimi- 
nating observation.  The  simplicity  and  common  sense  by  which  it  is 
characterised,  will  recommend  it  strongly  to  non-professional  readers." 
— Caledonian  Mercury. 

^  The  most  complete  compendium  of  our  law,  which,  in  the  con- 
venient form  of  a  Dictionary,  has  yet  appeared."— i>Mfid(Mud<fMrlfMr. 

^  Whilst  the  possession  of  the  Digest  ought  to  be  a  ixn4  qua  nen 
with  every  legal  practioner,  magistrates, — accountants,  trustees,  and 
others,  will  find  it  to  be  at  once  the  most  valuable  and  accessible  legal 
guide  they  can  have  recourse  to."— /SHr/tfi^  Journal. 
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MESSRS  CLARK 

Beg  to  offer,  for  a  limited  period^  the  following  LAW 
BOOKS,  at  GreaUt/  Reduced  Prices:-- 

Appeal  Gases,  Shaw,  Wilson  and  Shaw,  and  Shaw  and  MacletOf 
12  Yols.,  from  1821  to  1838,  L.6,  10s.,  published  at  L.21. 

8taii''s  Institutions,  by  Brodie,  with  Supplement  on  Commercial  Law, 
2  vols,  folio,  L.1,  6s.,  published  at  L.6,  16s.  6d. 

Juridical  Styles,  vol.  3,  Signet  Letters,  &c.,  21s.,  published  at  L4, 4s. 

Pitcaim's  Criminal  Trials,  4  vols.  4to,  42s.,  published  at  L.8,  Ss. 

Forsyth's  Dictionaiy  of  the  Statute  Law  of  Scotland,  2  yols.j  218., 
published  at  L.3,  3s. 

Shaw  on  the  Law  of  Obligations  and  Contracts,  8s.,  published  at  148.  * 

Shaw's  Forms  of  Process  in  Court  of  Session,  5s.  6d.,  published  at  168> 

Bell  (Prof.)  on  the  Law  of  Contract  of  Sale,  ds.  6d.,  published  at 
6s.  6d. 

Adilm  (Lord  Chief  Com.)  on  Jury  Trial  in  Civil  Cauaes,  4s.  6d.,  pub- 
lished at  16s. 

Baird  on  the  Law  of  Master  and  Servant,  7s.,  published  at  lOs.  6<L 

Bell's  (Prof.)  Commentaries  on  Bankrupt  Act,  Ceasio  Act,  &c.,  4to, 
8s.,  published  at  16s. 

Bell  on  Completing  Titles,  6s.,  published  at  12s. 

Connell  on  the  Law  of  Tithes,  2  vols^  9s.,  published  at  L.l,  !!••  6d. 

Ferguson's  Register  of  Entails,  6s.  6d.,  published  at  14s. 

Ferguson's  Consistorial  Reports,  5s.,  published  at  Ids. 

Kent's  (Chancellor)  Commercial  and  Maritime  Law,  8s.,  publisM 
at  21s. 

Story's  (Mr  Justice)  Conflict  of  Laws,  royal  8vo,  12s.,  published  at  l^ 

Stark  on  the  Law  of  Partnership,  3s.  6d.  published  at  10s.  6d. 

Ray's  Medical  Jurisprudence  of  Insanity,  4s.,  published  at  lOs.  6d. 

Riddell's  Peerage  and  Consistorial  Law,  2  vols.,  18s.,  published  at 
31s.  6d. 

Riddell's  Remarks  on  Scottish  Peerages,  3s.«  published  at  lOs.  ^^ 

Riddell's  Tracts,  Legal  and  Historical,  3s.,  publishad  at  7b.  ^ 

Monjrpenuy  on  the  Poor  Laws,  3s.,  published  at  12s. 

•»♦  As  the  above  very  Greatly  Reduced  Prices  cannot  long 
be  maintained,  early  application  will  be  necessary. 

T.  &  T.  Clark,  Law  Booksellers,  38  George  Street,  Edinboigh. 
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